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NoTB  B\  THB  Rbporter.— In  the  cases  of  Exchange  Bank  for'&c.  v. 
Knox  &  als.,  and  Farmers*  Bank  for  &c.  v,  Anderson  &  Co.,  p.  739,  it 
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concurred  in  the  result. 
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DBCIDBD  IN  THE 


Supreme  Court  of  Appeals 


OF 


VIF^OIISCIA.. 


m(M0U&. 


1868. 


Steptoe  v.  Read,  far^  dho.  October 

Term. 
October  27. 

1.  Two  defendants  in  assumpsit  file  a  joint  plea  of  non-assump- 
sit, on  which  issue  is  taken.  Afterwards,  one  of  them  asks 
leave  to  withdraw  the  plea  as  to  himself,  and  to  file  a  separate 
plea,  that  the  defendants  did  not  assume,  &c.  This  t>eing 
refused,  he  asks  leave  to  file  such  plea  in  addition,  which  is 
also  refused :  as  the  issue  on  both  pleas  would  be  the  same, 
both  rulings  were  correct. 

2.  A  commission  to  take  a  deposition  being*  in  all  other  respects 
correct,  the  omission,  from  inadvertence,  of  the  clerk  issuing 
it,  to  sign  his  name  to  it  at  the  bottom,  will  not  vitiate  it. 

3.  Though  the  commissioner  taking  a  deposition  does  not  give 
the  names  of  the  parties  in  his  certificate,  or  state  it  was  taken 
in  pursuance  of  a  commission,  yet  as  the  names  are  given  in 
the  caption  to  the  certificate,  and  the  commission  is  returned 
with  the  deposition  and  attached  to  it,  the  certificate  is  suffi- 
cient. 
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4.  The  certificate  of  a  commissioner  who  takes  a  deposition 
does  not  state  that  it  was  taken  pursuant  to  notice  ;  but  though 
the  deposition  is  excepted  to  on  the  ground  that  there  was  no 
commission,  and  that  the  certificate  does  not  state  the  parties 
to  the  suit  in  which  it  is  taken,  no  objection  is  taken  to  it  in 
the  court  below  for  want  of  notice.  Although  there  is  no  no- 
tice, or  evidence  of  notice,  in  the  record,  the  objection  for  want 
of  notice  cannot  be  taken  in  the  appellate  court. 

5.  At  common  law  in  a  joint  action  against  several  parties,  there 
can  be  but  one  final  judgment,  and  it  must  be  for  or  against 
all  the  defendants :  and  the  rule  is  the  same,  whether  the 
contract  sued  on  is  joint  or  joint  and  several,  or  whether  the 
action  is  founded  on  several  and  distinct  contracts,  as  the 
maker  and  endorsers  of  a  negotiable  note. 

6.  This  general  rule  does  not  apply  where  the  plea  of  one  of  the 
defendants  admits  the  contract  and  sets  up  a  discharge  by 
matter  subsequent,  as  bankruptcy ;  or  where  he  sets  up  a 
personal  disability  at  the  time  of  the  contract  sued  on,  as  in- 
fancy. And  these  exceptions  apply  equally,  whether  the 
contract  is  joint,  or  joint  and  several. 

7.  The  act  Code,  edi.  1860,  ch.  177,  §  19,  applies  only  to  cases 
in  which  some  of  the  defendants  are  discharged  upon  grounds 
of  defence  merely  personal ;  and  where  the  ground  of  defence 
goes  to  the  foundation  of  the  entire  contract,  the  case  re- 
mains as  at  common  law.* 

8.  In  an  action  upon  a  joint  or  joint  and  several  contract 
agrainst  two  defendants,  one  of  them  is  not  a  competent  wit- 
ness for  the  other,  to  prove  that  the  witness  was  the  only 
party  to  the  contract,  and  is  alone  bound  by  it. 

9.  A  witness  is  not  competent  to  give  evidence  for  one  purpose 
only.  If  he  is  competent  at  all,  he  may  be  examined  upon 
any  matter  upon  the  record. 

10.  In  an  action  on  a  contract  against  two  defendants,  though 
one  of  them  confesses  a  judgment,  if  the  other  proves  a  de- 
fence that  goes  to  the  foundation  of  the  entire  contract  sued 
on,  there  must  be  final  judgment  in  favor  of  both  defendants. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  Bedford  county,  brought  in  January  1857,  by  Wm. 

♦Code,  ch.  177,  §  19:  "In  an  action  founded  on  contract, 
against  two  or  more  defendants,  although  the  plaintiff  may  be 
barred  as  to  one  or  more  of  them,  yet  he  may  have  judgment 
against  any  one  or  others  of  the  defendants,  against  whom  he 
would  have  been  entitled  to  recover  if  he  had  sued  them  only." 
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J.  Bead,  suing  for  the  benefit  of  H.  D.  Flood,  against     ises. 
Jesse   L.    Quarles  and  John  R.  Steptoe,  as  partners  ^^!^ 


Steptoe 


doing  business  under  the  name  and  style  of  Quarles  & 
Steptoe,  to  recover  the  sum  of  five  hundred  and  two 
dollars  and  five  cents.  The  declaration  contained  only  ^^^^ 
the  common  counts.  At  the  April  term  of  the  court 
the  defendants  pleaded  jointly  non-assumpsit;  on 
which  plea  issue  was  joined.  The  cause  came  on  to 
be  tried  at  the  April  term  of  the  court  for  1859,  when 
there  was  a  verdict  and  judgment  for  the  plaintiff 
against  both  defendants,  for  the  sum  of  five  hundred 
dollars,  with  interest  from  the  23d  of  December  1854, 
till  paid,  and  costs. 

Upon  the  trial  of  the  cause  the  defendant  Steptoe 
took  three  exceptions  to  decisions  of  the  court.  In 
the  first  it  is  stated — ^When  this  cause  was  called  for 
trial  the  defendant  Steptoe  moved  the  court  for  leave 
to  withdraw  the  joint  plea  of  both  defendants  (Quarles 
making  no  objection  thereto),  and  to  file  his  separate 
plea  ;  that  the  said  defendants  did  not  assume  upon 
themselves  in  manner  and  form,  &c. ,  the  counsel  for 
Steptoe  stating  that  the  defence  relied  on  was  that  the 
demand  in  controversy  was  the  individual  liability  of 
Quarles,  and  not  of  the  firm  of  Quarles  &  Steptoe  ; 
and  that  he  wished  to  introduce  Quarles  as  a  witness 
to  prove  this  defence  ;  and  for  that  reason  he  wished  to 
plead  separately  for  Steptoe.  But  the  court  refused  to 
permit  the  joint  plea  to  be  withdrawn,  and  the  above 
plea  to  be  filed.  The  defendant  then  asked  leave  to 
file  said  plea  in  addition  to  that  heretofore  filed,  which 
the  court  refused^  And  thereupon  the  defendant 
excepted  to  both  the  rulings  of  the  court.  ' 

The  second  exception  states  : 

The  jury  having  been  empanelled,  the  plaintiff,  to 
sustain  his  action,  offered  in  evidence  the  deposition  of 
N.  H.  Campbell ;  to  the  reading  of  which  the  def  en- 
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186B.  dant  Steptoe  objected,  because  it  was  taken  without 
^^^^^  any  commission;  first,  because  the  paper  purporting 
to  be  a  commission  was  not  signed  by  the  clerk  ;  and 
second,  because  the  commissioner  who  took  it  did  not 
certify  it  was  taken  in  pursuance  of  any  conmiission. 
It  appeared  that  a  paper  in  the  handwriting  of  R.  D. 
Buf ord,  the  clerk  of  the  court,  was  attached  to  the 
deposition  by  a  ribbon,  and  they  were  received  in  this 
condition  by  the  clerk  of  the  court.  This  paper  was 
addressed  to  any  commissioner  appointed  by  the  gov- 
ernor of  this  State,  or  any  justice  or  notary  public  of 
the' State  of  New  York,  and  was  sent  by  the  clerk  to 
the  counsel  of  the  plaintiff  or  the  witness.  It  was 
in  the  usual  form  of  a  commission,  and  referred  to  the 
suit  correctly  in  which  the  deposition  was  to  be  taken. 
The  conclusion  of  it  was — ^Witness,  Rowland  D.  Bu- 
ford,  clerk  of  our  said  court,  at  the  courthouse,  the 
19th  day  of  April  1857,  in  the  82d  year  of  the  Com- 
monwealth. But  the  clerk,  wholly  through  inadver- 
tence, failed  to  write  his  name  again  at  the  foot  of  the 
commission. 

The  commissioner  who  certified  the  taking  of  the 
deposition  commences  it  as  follows  : 

State  of  New  York,  Crrv  of  New  York, 
Commissioner's  Office y  April  23^,  1858. 
WiUiam  J.  Read  )  State  of  Virginia, 

V,  \ 

Jesse  L.  Quarles  and  John  R.  Steptoe.      )         Bedford  county. 

I,  Joseph  C.  Lawrence,  a  commissioner  for  the  State 
of  Virginia,  do  certify  that  on,  &c.  at,  &c.  N.  H. 
Campbell,  a  witness  produced  on  behalf  of  William  J. 
Read  in  a  suit  depending  in  the  Circuit  court  of  Bed- 
ford county.  State  of  Virginia,  came  before  me,  and 
the  said  N.  H.  Campbell  having  been  first  duly  sworn 
to  testify  to  the  truth,  &c.  deposes,  &c.  The  deposi- 
tion on  its  face  states  that  the  witness  was  cross-exam- 
ined by  counsel  for  Steptoe. 
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From  the  third  exception,  it  appears  that  the  def  en-      iseB. 
dant  Steptoe  oflfered  to  introduce  the  other  defendant    Tcrm.'^ 


Steptoe 


Quarles,  as  a  witness  to  prove  that  the  demand  sued 
for  was  the  individual  debt  of  said  Quarles,  and  that 
there  was  no  liability  of  Steptoe  therefor.  But  the  ^^^^ 
plaintiff  objected ;  and  thereupon  Quarles  oflfered  to 
withdraw  the  plea,  so  far  as  related  to  himself,  thereto- 
fore pleaded ;  but  the  court  refused  to  permit  him  to 
do  so.  Leave  was  then  asked  to  permit  him  to  ac- 
knowledge the  plaintiflf's  action,  to  enable  him  to 
testify  for  Steptoe ;  but  the  court  refused.  Steptoe 
again  offered  Quarles  as  a  witness,  the  counsel  for  the 
defendants  stating  that  Quarles  was  making  no  de- 
fence, and  that  the  proof  they  oflfered  applied  wholly 
to  Steptoe.  But  the  court  again  refused  to  permit 
Quarles  to  testify.  To  all  of  which  rulings  the  defen- 
dant Steptoe  excepted :  and  he  afterwards  obtained  a 
supersedeas  to  the  judgment  from  a  judge  of  this 
court. 

Grattan,  for  the  appellant. 
McHae,  for  the  appellee. 

JoTKES,  J.  This  is  an  action  of  assumpsit  against 
Steptoe  &  Quarles  as  partners.  At  April  term  1857, 
the  defendants  pleaded  jointly  that  they  did  not 
assume  upon  themselves  in  manner  and  form,  &c. 
Issue  was  joined  upon  this  plea,  and  the  case  was  tried 
upon  that  issue  at  April  term  1859.  When  the  case 
was  called  for  trial  at  that  term,  Steptoe  asked  leave 
of  the  court  to  withdraw  the  plea  previously  entered 
(Quarles  making  no  objection),  and  to  file  in  lien  of  it, 
a  plea  in  his  own  behalf  only  ;  assigning  as  the  reason 
for  the  application,  that  the  defence  relied  upon  was 
that  the  debt  which  the  action  was  brought  to  recover, 
was  the  individual  debt  of  Quarles,  and  not  the  debt 
of  the  partnership ;  and  that  Steptoe  wished  to  intro- 
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1868.     duce  Quarles  as  a  witness  to  establish  this   defence. 
Term.^  But  Quarles  did  not  confess  a  judgment,  or,  as  far  as 


appears,  oflfer  to  do  so. 

Steptoe 

V.  The   plea  then  offered  by  Steptoe  alleged  that  the 

fOT^  ' 'defendants  did  not  assume  upon  themselves  in  man- 
ner and  form,  &c." — ^which  was  precisely  the  same  as 
the  plea  on  which  issue  was  already  joined.  The  issue 
upon  the  plea  tendered  would  have  been  the  same  as 
that  upon  the  other ;  namely,  whether  the  defendants 
did  or  did  not  assume  upon  themselves  in  the  manner 
and  form,  &c.  The  only  difference  between  the  pleas 
was,  that  in  one  the  averment  was  made  by  both  of  the 
defendants,  and  in  the'  other  it  was  made  by  Steptoe 
only. 

The  court  refused  to  allow  the  plea  tendered  by 
Steptoe  to  be  substituted  for  the  other,  and  afterwards 
refused  to  allow  it  to  be  pleaded  as  an  additional  plea. 
Inasmuch,  however,  as  the  issue  tendered  by  the  plea 
offered  by  Steptoe  was  precisely  the  same  as  that 
already  joined  upon  the  first  plea,  no  injury  was  done 
to  Steptoe  by  refusing  his  application.  To  have 
allowed  it  would  only  have  incumbered  the  record 
with  two  issues  in  the  same  words.  Fant  v.  Miller  & 
al.  17  Gratt.  47. 

The  next  error  assigned  is,  that  the  court  overruled 
the  objection  of  Steptoe  to  the  reading  of  Campbell's 
deposition ;  the  ground  of  which  was,  that  it  was 
taken  without  the  commission  required  by  law.  The 
commissioner  who  took  the  deposition  did  not  certify 
that  it  was  taken  in  pursuance  of  any  commission.  It 
appeared  that  a  paper  not  subscribed  by  the  clerk,  but 
otherwise  in  the  usual  form  of  a  commission,  and 
wholly  in  the  handwriting  of  the  clerk,  was  attached 
to  the  deposition,  being  tied  to  it  by  a  ribbon.  This 
paper,  though  not  subscribed,  concluded  thus :  '* Wit- 
ness, Eowland  D.  Buford,  clerk  of  our  said  court,  at 
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the  courthouse,   on  the  19th  day  of  April  1858,  in  the      isae. 
82d  year  of  the  commonwealth."     It  was  proved  by  ^erm."^ 


Steptoe 


the  deputy  clerk,  that  he,  on  the  27th  April  1858, 
received  the  deposition  with  the  notice  and  commis- 
sion attached  to  it,  as  at  present.  It  was  proved  by  ^^^^ 
the  clerk  that  this  commission  was  issued  and  sent  by 
him  in  pursuance  of  an  affidavit  in  the  cause,  and 
that  his  failure  to  subscribe  his  name  to  it  was  from 
inadvertence. 

In  the  usual  recital  at  the  commencement  of  the 
deposition,  it  is  stated  by  the  commissioner  to  be 
taken  **on  behalf  of  Wm.  J.  Bead  in  a  suit  depending 
in  the  Circuit  court  of  Bedford  county.  State  of  Vir- 
ginia ;"  but  the  style  of  the  suit  is  not  there  given. 
But  the  style  of  the  suit  is  given  in  a  caption  which 
precedes  this  recital,  in  which  caption  are  given  the 
names  in  full  of  the  plaintiff  and  defendants.  It  is 
obvious  that  this  caption  was  intended  to  indicate  the 
style  of  the  suit  in  which  the  deposition  was  taken. 
The  questions  and  answers  likewise  identify  the  suit 
in  which  the  deposition  was  taken  as  one  in  which 
Bead  was  plaintiff,  and  Quarles  and  Steptoe  were 
defendants. 

The  paper  purporting  to  be  a  commission  was  suffi- 
ciently authenticated  by  this  evidence,  and  it  suffi- 
ciently appeared  that  the  deposition  was  taken  in 
pursuance  of  it.  The  statute  does  not  require  that  a 
commission  shall  be  subscribed  by  the  clerk.  Though 
a  subscription  by  the  clerk  is  usual  and  proper  as 
a  mode  of  authenticating  the  paper,  its  omission, 
through  inadvertence,  as  in  this  case,  when  the  paper 
bears  on  its  face  the  usual  attestation  clause  denoting 
its  official  character  and  finality,  and  is  in  the  hand- 
writing of  the  clerk,  cannot  be  held  to  invalidate  the 
commission.  In  Butts  v.  Blwnt^  1  Band.  255,  and 
Uni8  c&al.  v.  Charlton^  8  admCr^  12  Gratt.  484,  cited  by 
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1888.     the  counsel  for  the   plaintiff  in  error,   there  was  no 
^erah^  proof  that  any  commission  existed. 


Steptoe 


It  was  further  objected  in  the  argument  here,  that 
the  judgment  ought  to  be  reversed,  because  it  does 
for  ^  not  appear  in  the  record  that  notice  of  the  time  and 
place  of  taking  the  deposition  had  been  given;  and 
Collvns  V.  Lowry  <&  Co.^  2  Wash.  75,  was  cited  to  sustain 
the  objection.  In  that  case,  as  pointed  out  by  counsel 
in  the  argument  of  Jeter  v.  TaliafeTTO  dial.,  4  Munf .  80, 
the  objection  taken  to  the  reading  of  the  deposition 
was  a  general  one,  specifying  no  particular  grounds, 
and  the  opinion  of  the  court  was,  that  it  was  incum- 
bent on  the  party  who  offered  the  deposition  to  show 
that  he  was  entitled  to  read  it,  by  showing  that  it  was 
regularly  taken  in  all  respects.  See  Tompkins  dk  Co.  v. 
Wiley ^  6  Band.  242 ;  Barker  v.  Barker^ s  adm^r^  2  Gratt. 
344.  But  in  the  present  case,  the  reading  of  the  depo- 
.  sition  was  objected  to  on  the  special  ground,  and  no 
other,  that  it  was  taken  without  a  commission.  It 
would  be  a  surprise  upon  the  plaintiff  to  allow  the 
objection  of  want  of  notice  to  be  made  for  the  first 
time  in  this  court.  Hill  i&  ah,  v.  Bowyer  (&  ux.j  18 
Gratt.  364. 

The  remaining  error  assigned,  and  the  most  impor- 
tant, is  the  refusal  of  the  court  to  allow  Quarles  to  tes- 
tify as  a  witness  for  Steptoe.  The  facts  are  these  :  After 
the  jury  had  been  sworn,  Steptoe  offered  to  introduce 
Quarles  as  a  witness  to  prove  that  the  demand  sued  for 
was  the  individual  debt  of  Quarles,  for  which  Steptoe 
was  not  liable.  The  plaintiff  objected.  Quarles  there- 
upon offered  to  withdraw  the  plea,  so  far  as  it  related 
to  himself,  which  the  court  refused  to  permit.  Leave 
was  then  asked  for  Quarles  to  acknowledge  the  plain- 
tiff's action,  to  enable  him  to  testify  on  behalf  of  Step- 
toe ;  which  was  likewise  refused.  Then  Steptoe  again 
offered  Quarles  as  a  witness  ;  the  counsel  for  the  def  en- 
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dant  stating  that  Quarles  was  making  no  defence,  and     laoe. 
that  the   evidence   oflfered  applied  to   Steptoe  alone.   ^^.'^ 
The  court  again  refused  to  allow  Quarles  to  testify. 

The  first  question  is,  whether  Quarles  was  a  compe- 
tent witness  for  Steptoe  as  the  cause  then  stood  ;  that 
is  to  say,  upon  the  trial  of  a  joint  plea  of  non-assump- 
sit by  both  defendants. 

It  is  a  general  rule  of  the  common  law,  that  in  a 
joint  action  upon  contract,  there  can  be  but  one  final 
judgment,  which  must  be  either  for  or  against  all  the 
defendants.  And  the  rule  is  the  same  whether  the 
contract  on  which  the  action  is  founded  is  joint  or 
joint  and  several,  or  whether  the  action  is  founded  on 
several  and  distinct  contracts,  ais  in  a  joint  action  under 
the  statute  against  the  maker  and  endorser  of  a  note. 
Taylor  v.  Beck^  3  Band.  316.  This  general  rule  does 
not  apply  where  the  plea  of  one  of  the  defendants 
admits  the  contract  alleged,  and  sets  up  his  discharge 
by  matter  subsequent ;  as  bankruptcy.  Nor  does  it 
apply  where  one  of  the  defendants  alleges  that  he  is 
not  bound  to  perform  his  contract  by  reason  of  per- 
sonal disability  at  the  time  it  was  entered  into ;  as 
infancy.  And  these  exceptions  to  the  general  rule 
apply  equally,  whether  the  contract  sued  upon  is  joint 
orjointand  severaL  Cole  v.  Permdi&al.^  2 Rand.  174  ; 
Woodward  v.  NewhaU^  1  Pick.  R.  500  ;  Minor  v. 
Mech.  Bank  of  Alexandria^  1  Peters'  U.  S.  R.  46. 

But  an  exception  to  the  general  rule  is  not  allowed 
where  the  defence,  though  personal  to  one  of  the 
defendants,  involves  a  denial  of  the  making  of  the  con- 
tract on  which  the  action  is  founded.  3  Rand.  334, 
per  Green,  J.  So  that  in  an  action  against  several 
defendants  upon  a  joint  or  joint  and  several  contract, 
if  it  appear  from  the  proof  that  one  of  the  defendants 
was  not  a  party  to  the  contract,  though  all  the  other 
defendants  were  parties  to  it,  judgment  will  be  ren- 
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1888.     dered  in  favor  of  all  the  defendants.     Rohr  v.   Dami 
^^^    <k  al.,  9  Leigh  30  ;  Baber  v.  Cook  <&  al.,  11  Leigh 


606  ;  Munfordv.  Overseers^  cfec,  2  Rand.  313. 

V.  Upon  the  principles  of  the  common  law,  therefore, 

fOT^  Quarles  could  not  have  been  a  witness  for  Steptoe,  to 
prove  that  he  was  no  party  to  the  contract ;  for  there 
could  have  been  at  common  law  but  one  final  judgment 
in  the  action,  and  Quarles  could  have  said  nothing  in 
favor  of  Steptoe,  that  would  not  have  enured 
equally  to  his  own  benefit.  If  Steptoe  defeated  the 
action,  on  the  ground  that  Quarles  alone  made  the  con- 
tract, judgment  would  go  for  Quarles,  as  well  as  for 
him. 

But  it  is  provided  by  the  Code,  ch.  177,  §  19,  that 
<<in  an  action  founded  on  contract  against  two  or  more 
defendants,  although  the  plaintiff  may  be  barred  as  to 
one  or  more  of  them,  yet  he  may  have  judgment 
against  any  other  or  othei*s  of  the  defendants  against 
whom  he  would  have  been  entitled  to  recover  if  he 
had  sued  them  only."  It  is  contended  that  under  this 
provision,  Quarles  was  not  incompetent  as  a  witness 
for  his  co-defendant,  as  he  would  have  been  at  com- 
mon law. 

The  construction  of  this  provision  of  the  Code  has 
not  been  settled  by  this  court.  It  would  seem,  how- 
ever, to  be  clear  that  it  applies  only  to  cases  in  which 
some  of  the  defendants  are  discharged  upon  grounds 
of  defence  merely  personal,  and  that  where  the  ground 
of  defence  goes  to  the  foundation  of  the  entire  con- 
tract, the  case  remains  as  at  common  law.  The  section, 
in  terms,  only  applies  to  cases  in  which  the  plaintiff 
shows  a  cause  of  action  against  some  of  the  defendants, 
upon  which  he  would  have  been  entitled  to  recover  in 
case  he  had  sued  them  only,  and  there  could  be  no 
such  recovery  in  any  case  where  there  is  a  defence 
going  to  the  foundation  of  the  entire  contract.     Such 
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is  the  construction  placed  by  the  courts  of  other  States      isee. 
upon  statutes  similar  to   ours.     Blodget  v.  Morris^  14    Term.*^ 


N.  York  R.  482  ;  Hybhdl  v.    Woolf,  15  Indi.  R.  204. 

And  this  construction  is  sustained  by  the  decision   of       v. 


this  court  in  Brown^a  adrrCr  v.  Johnson^  13  Gratt.  644, 
where  it  was  held  that  the  statute  which  gives  an 
action  against  the  representative  of  a  deceased  joint 
obligor,  in  the  same  manner  as  if  those  bound  jointly 
had  been  bound  severally  as  well  as  jointly,  does  not 
affect  the  principle  of  the  common  law,  that  the  de- 
feat of  the  remedy  against  one  joint  obligor,  upon  a 
ground  not  personal  to  himself,  defeats  it  as  to  all  the 
obligors. 

Under  the  plea  of  non-assumpsit  it  was  competent 
to  the  defendants  to  defeat  the  action  upon  grounds 
going  to  the  foundation  of  the  entire  contract.  Thus, 
it  might  be  shown  that  no  such  contract  was  made  by 
any  of  the  defendants  ;  that  it  was  void  for  illegality 
or  usury  ;  that  there  was  a  want  or  a  failure  of  consi- 
deration ;  or  that  the  contract  had  been  discharged  by 
payment  or  release.  5  Rob.  Pract.  255.  Quarles 
would  have  been  incompetent  to  prove  any  such 
defence  for  Steptoe,  because  if  the  defence  was  sus- 
tained, the  judgment  would  have  been  for  both  defen- 
dants. It  is  no  answer  to  say  that  Quarles  was  not 
offered  as  a  witness  to  prove  any  such  defence,  but 
only  to  prove  that  Steptoe  was  not  a  party  to  the 
contract,  which  was  a  defence  personal  to  Steptoe.  In 
HawkesworthY.  Showier  and  Boyce^  12Mees.  &  Welsh. 
45,  the  action  was  trespass  for  wrongfully  taking  the 
plaintiff's  goods  under  a  distress  for  rent.  The  case 
having  been  clearly  proved  against  the  defendant 
Boyce,  who  was  the  broker  employed  to  make  the  dis- 
tress, the  other  defendant.  Showier,  for  the  purpose  of 
showing  that  he  had  not  authorized  the  taking  of  the 
goods  by  Boyce,  offered  the  wife  of  Boyce  as  a  wit- 
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1M8.  ness.  Lord  Abinger,  C.  B.,  rejected  the  witness  ;  and 
^  ^  the  Court  of  Exchequer  sustained  his  judgment.  Lord 
■  Abinger  said  :  '*I  am  clearly  of  opinion  that  this  mo- 
tion ought  not  to  be  granted.  It  is  opposed  to  every 
principle  of  law.  It  is  the  first  attempt  which,  after  a 
very  long  experience,  I  ever  remember  to  have  heard 
made,  to  endeavor  to  make  a  party  to  the  record  and 
a  party  to  the  issue,  a  witness  in  the  cause.  Nothing 
is  clearer  than  this — that  a  person  cannot  be  a  witness 
who  is  a  party  to  the  record,  and  affected  by  the  deter- 
mination of  the  issue,  and  that  the  wife  of  such  a  per- 
son is  equally  incapable  of  being  a  witness.  I  take 
both  propositions  to  be  identical."  *  *  *  *<Butit 
is  said  she  is  only  required  to  be  examined  as  a  witness 
on  a  particular  point,  which  would  not  prejudice  or 
affect  her  husband.  But  I  deny  the  proposition  that  a 
witness  is  competent  to  give  evidence  for  one  purpose 
only.  If  a  witness  is  competent  at  all,  he  may  be  ex- 
amined upon  every  matter  upon  the  record.  I  remem^ 
ber  at  one  time  it  was  thought  that  an  objection  could 
be  made  to  a  witness  with  reference  to  the  particular 
kind  of  question  to  be  put  to  him  ;  but  that  notion  is 
long  since  exploded ;  and  now  a  witness  is  considered 
competent  or  incompetent  upon  the  general  ground  of 
exclusion  of  his  interest  one  way  or  other.  When 
once  a  witness  is  sworn,  he  is  not  sworn  to  answer  par- 
ticular questions,  but  to  give  evidence  on  all  the  mat- 
ters in  dispute  between  the  parties."  The  other 
Barons  expressed  themselves  to  the  same  effect. 

Oerrish  v.  Cummings^  4  Cush.  R^  391,  was  anaction 
of  trover  against  two  defendants  for  the  conversion  of 
a  horse  hired  to  them.  One  of  the  defendants  suffered 
judgment  by  default,  and  upon  the  trial  he  was  called 
by  the  other  defendant  as  a  witness  for  him.  He  was 
rejected,  and  the  Supreme  court  held  the  rejection  to 
be  right,    because  the  jury    had    to   assess   damages 
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against  the  defaulted  defendant.     It  was  then  proposed      ises. 
to  examine  the  defaulted  defendant  as  to  the   hiring  ^^m.*^ 
only,  to  prove  that  he  was  himself  the  only  party  to  the  - 
contract,  without  any  reference  to  the  question  of  dam- 
ages.    This    was    refused,    and    the   Supreme   court 
sustained  the  decision.     That  court  said  that  the  wit- 
ness, if  admissible  at  all,  would  be  liable  to  be  exam- 
ined upon  all  questions  pertinent  to  the  issue  ;   that  his 
competency  depended  on  his  interest  in  the  event  of 
the  cause,  and  not  on  the  particular  question  to  which 
the  party  calling  him  might  choose  to  examine  him. 
See  also  Chase  v.  Lovering^  7  Foster  R.  296  ;  Fulton 
Bank\.  Stafford^  2  Wend.  R.  483.;  Merrill y.  Inhdb.  of 
Berkshire,  11  Pick.  R  269  ;  Seipy.  Storch,  62  Penn.  R. 
210. 

If,  therefore,  Quarles  had  been  put  upon  the  stand 
as  a  witness,  there  was  nothing  to  prevent  his  giving 
evidence  to  establish  a  defence  going  to  the  foundation 
of  the  entire  contract,  though  called  only  for  the  spe- 
cial purpose  of  proving  that  Steptoe  was  no  party  to 
the  contract.  The  offer  of  Quarles  to  withdraw  his 
plea,  and  to  acknowledge  the  plaintiff's  action,  did  not 
alter  the  case.  For  upon  proof  by  Steptoe  of  any 
ground  of  defence  going  to  the  foundation  of  the 
entire  contract,  final  judgment  must  have  been  given 
for  both  defendants,  notwithstanding  the  confession  of 
judgment  by  Quarles.  Quarles  would,  therefore,  have 
been  equally  incompetent  if  he  had  confessed  a  judg- 
ment.    Taylor  v.  Beck,  3  Rand.  316. 

The  result  is,  that  the  court  did  not  err  in  excluding 
Quarles  as  a  witness,  or  in  refusing  to  allow  him  to 
confess  a  judgment  as  proposed,  and  that  the  judg- 
ment should  be  affirmed. 

The   other    judges    concurred    in    the    opinion   of 

JOYNES,  J. 

Judgment  affirmed. 
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!»«•  Ballabd  cfe  ah.  v.  Thomas  &  Ammon. 

October 
'^"°-  November  14. 

1.  The  original  order  book  of  a  County  court  is  competent  evi- 
dence wherever  a  certified  copy  would  be  evidence. 

2.  The  original  order  book  may  be  proved  to  be  such  by  deputy- 
clerk,  or  any  other  person  who  can  identify  it. 

3.  The  County  court  which  lays  the  county  levy  is  not  a  special 
tribunal  erected  for  that  special  purpose.  It  is  the  ordinary- 
County  court ;  and  that  court  is  a  court  of  general  jurisdic- 
tion. Therefore,  though  the.  record  does  not  shew  that  the 
justices  had  been  summoned  for  the  purpose,  or  a  majority- 
were  present,  the  act  of  the  court  in  laying  the  levy  cannot 
be  questioned  in  any  collateral  proceeding. 

4.  The  sheriff  and  his  sureties  in  office  when  the  county  levy  is 
laid,  are  responsible,  at  the  end  of  six  months  from  the  date 
of  the  levy,  to  all' of  the  creditors  of  the  county  provided 
for  by  it,  though  the  sheriflF  has  not  collected  the  money,  or 
any  part  of  it. 

5.  Though  after  the  levy  the  sheriff  is  removed  from  his  office^ 
on  the  motion  of  his  sureties,  before  the  six  months  has  ex- 
pired, the  sheriff  and  his  sureties  are  liable  to  the  county 
creditors  provided  for  in  the  levy. 

6.  Though  the  sheriff  is  removed  from  his  office  on  the  motion  of 
his  sureties,  he  still  has  authority  to  collect  the  levy,  and  his 
sureties  are  reponsible  for  his  failure  to  account  to  the  county 
creditors. 

7.  The  act  of  1851,  Code,  edi.  of  1860,  ch.  49,  §  18,  which  author- 
izes the  County  court,  where  there  is  a  vacancy  in  the  office 
of  sheriff,  from  other  causes  than  his  death,  to  appoint  a  col- 
lector of  the  taxes,  levies,  Ac,  is  permissive  only,  not  man- 
datory ;  and  if  not  acted  on,  a  sheriff  removed  from  office  must 
proceed  to  collect  them,  and  his  sureties  are  liable  for  his 
defaults. 

8.  A  county  creditor  provided  for  in  the  county  levy,  is  not 
bound  to  apply  to  the  sheriff  or  his  deputies  for  payment,  be- 
fore he  proceeds  to  enforce  payment  of  his  debt  by  the  sheriff 
and  his  sureties. 

9.  The  proper  recovery  by  the  county  creditor,  is  the  principal 
of  his  debt,  with  interest  from  the  end  of  the  six  months,  to 
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the  date  of  the  judgment,  and  ten  per  cent,  damages  upon  the      isqb. 
amount  of  such  principal  and  interest,  and  interest  upon  the   October 
whole  from  the  date  of  the  judgment  till  paid.  '^^"°' 

This  was  a  motion  in  the  County  court  of  Grayson,     ^  ^^ 
which  was  removed  to  the  Circuit  court  of  that  county,       ^• 
made  in  June  1862,  by  Thomas  &  Ammon,  partners,  Ammon. 
against    Eobert  B.    Baker,   late   sheriflf   of    Grayson 
county,  and  J.  K.  Ballard  and  several  others,  his  sure- 
ties,  to  recover  the  sum  of  four  hundred  and  twenty 
dollars,    the   amount  levied  by   the  County  court  of 
Grayson  on  the  26th  of  June   1861,  in  favor  of  the 
plaintiffs,  with  interest  and  damages.     The  notice  was 
not  served  upon  Baker  the  sheriff,   but  the  case  pro- 
ceeded against  the  sureties. 

On  the  hearing  of  the  motion,  on  the  24th  of  Sep- 
tember 1862,  the  plaintiffs,  to  prove  the  qualification 
of  Baker  as  sheriff,  on  the  1st  of  January  1861,  and 
the  execution  of  his  official  bond,  with  the  defendants 
as  his  sureties,  and  also  to  prove  that  in  June  1861, 
the  County  court  laid  a  levy  for  the  county  which 
embraced  the  sum  of  four  hundred  and  twenty  dollars 
due  from  the  county  to  the  plaintiff,  offered  in  evi- 
dence a  book,  which  they  contended  was  the  original 
order  book  of  the  County  court  for  the  year  1861. 
This  the  defendants  denied,  and  called  for  proof  ; 
whereupon  F.  S.  Thomas  was  sworn,  and  was  asked 
by  the  plaintiffs  if  he  was  not  the  deputy  clerk  of  the 
county  of  Grayson.  To  his  answering  the  question 
the  defendants  objected,  on  the  ground  that  it  was  not 
the  best  evidence  that  the  subject  was  capable  of. 
Whereupon  the  court  asked  the  witness,  if  there  was 
not  an  order  in  said  book  appointing  him  deputy  clerk 
of  that  court :  to  which  he  answered  yes.  And  to  a 
further  question,  if  he  had  not  qualified  as  deputy 
clerk  of  that  court,  he  answered  yes.  And  being 
asked  if  said   book  was  not  the  order  book  of  said 
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iMBL     coart,  he  replied  yes  ;  when  the  court  directed  him  to 
^^^^^  find  the  order  ;  which  failing  to  do,  the  court  declared 


tliat  withoat  any  further  proof,  it  would  receive  said 

jk  ais.     book  as  the  genuine  order  book  oi  the  County  court 

Thomas  A  ^^  GrHiyson  county,   and  as  coming  from  the  proper 
custody. 

The  order  book  having  been  admitted  as  evidence, 
the  plaintiffs  proved  from  it  the  election  and  qualifica- 
tion of  Baker  as  sheriff,  and  the  execution  of  his 
official  bond  with  the  defendants  as  his  sureties  :  his 
term  commencing  on  the  1st  of  January  1861. 

At  the  August  term  1861,  of  the  County  court, 
some  of  the  sureties  of  Baker  applied  to  the  court  to 
be  released  from  their  suretyship ;  and  an  order  was 
made  requiring  Baker  to  give  a  new  bond  by  the  next 
term  of  the  court.  And  at  the  September  term  of  the 
court,  the  court  made  another  order,  reciting  that 
Baker  had  failed  to  give  the  new  bond,  and  therefore 
removed  him  from  his  office  of  sheriff,  and  declared 
the  office  vacant  And  on  the  next  day  the  court 
made  another  order,  appointing  Peyton  G.  Hale,  coro- 
ner of  the  county,  to  fiU  the  office  of  sheriff  until  the 
same  should  be  filled  by  an  election,  which  was  ap- 
pointed to  be  held  on  the  6th  of  the  following  Novem- 
ber. And  Hale  thereupon  executed  his  official  bond 
with  sureties,  and  took  the  oaths  of  office,  and  dis- 
charged its  duties. 

It  did  not  appear  from  the  record  of  the  County 
court,  or  otherwise,  that  the  justices  were  summoned 
to  attend,  or  that  a  majority  of  the  justices  of  the 
county  was  present  when  the  county  levy  was  laid  :  on 
that  point  the  record  says  nothing.  The  whole  county 
levy  for  the  year  1861  amounted  to  $4,442.50  ;  of 
which  Baker  had  paid  $1,500 ;  and  he  deposited  in  the 
clerk's  office,  after  his  removal  from  office,  tax  tickets, 
including  the  county  levy  and  revenue,  between  six 
and   seven   thousand    dollars.      And   it    was   further 
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proved  that  after  Baker  was  removed  from  oflBce,  his     i8«. 
deputies  collected  upon  the  tax  tickets  for  the  year  ^^.'^ 


1861,  $3,517  ;  the  said  tax  tickets  including  the  county 

levy  and  revenue.     It  was  further  proved  that  Baker    &  ais. 
received  from  one  of  his  deputies  some  four  thousand  .p^j^^'j^g  ^ 
dollars  on  account  of  the  levy  and  revenue,  the  greater  Ammon. 
part  of  which  was  received  by  him  before  he  went  out 
of  office,  and  that  he  had  collected  some  $300  himself. 
The   commissioners'    books   for    1861    went   into  his 
hands   on    13th  of  June   1861.     And   it  was   agreed 
between  the  parties  that  the  plaintiffs  were  not  at  the 
time  of  the  levy,  or  since,  residents  of  the  county  of 
Grayson,  and  that  there  had  been  no  demand  made  by 
the  plaintiffs  or  either  of  them,  on  the  sheriff  or  any  of 
his  deputies,  or  any  of  his  securities  for  this  claim. 

The  evidence  having  been  introduced  and  the  par- 
ties heard,  the  court  rendered  a  judgment  in  favor  of 
the  plaintiffs  against  Ballard  and  the  other  sureties, 
upon  whom  the  notice  had  been  served,  for  the  sum  of 
four  hundred  and  eighty-two  dollars  and  seventy-nine 
cents,  with  legal  interest  thereon  from  the  25th  of 
December  1861,  until  the  24th  of  September  1862, 
and  with  ten  per  cent,  damages  on  the  said  amount, 
with  legal  interest  upon  the  whole  from  the  last  date 
until  paid,  and  their  costs. 

Upon  the  rendering  of  the  judgment  the  defendants 
excepted  to  the  opinions  of  the  court,  and  also  the 
judgment,  setting  out  the  facts ;  and  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Fisher  and  Tipton^  for  the  appellants. 
G.  W.  Jones^  for  the  appellees. 

JoYNES,  J.     This  is  a  motion  by  Thomas  &  Ammon 

against  Baker,  late  sheriff  of  Grayson  county,  and  his 

sureties,  to  recover  the  sum  of  $420,  levied  for  them 

by  the  County  court  of  said  county  on  the  25th  day  of 
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186B.     June    1861.     At   September  term   1861,   Baker  was 
^^^'^  removed  from  office  for  his  failure  to  give  a  new  bond, 


which  had  been  required  of  him  upon  the  petition  of 
Aais.    some  of  his  sureties.     Judgment  was   rendered   for 
^'       the  plaintiffs,  and  various  errors  are  assig^ned  in  the 

Thomas  A         .  ^  '  ® 

AmmoD.  petition. 

The  first  error  assigned  is,  that  there  was  no  proper 
evidence  before  the  Circuit  court  that  any  levy  had 
been  laid  by  the  County  court.  The  ground  of  the 
objection  is,  that  the  only  evidence  that  a  levy  had 
been  made,  was  a  book  produced  before  the  Circuit 
court  as  the  original  order  book  of  the  County  court. 
It  has  not  been  contended  that  the  order  book  of  the 
County  Court,  if  authenticated  as  such,  was  not  com- 
petent evidence  of  its  contents,  to  the  same  extent  as  a 
certified  copy  would  have  been ;  and  such  an  objec- 
tion, if  made,  could  not  have  been  sustained.  The 
usual  mode  of  proving  the  record  of  another  court,  is 
by  the  production  of  a  certified  copy.  But  the  copy  is 
not  produced  in  such  cases,  because  it  is  better  evi- 
dence than  the  original.  It  is  received  only  on  the 
ground  of  convenience,  as  a  substitute  for  the  original 
record.  The  reception  of  a  copy  avoids  the  incon- 
venience of  removing  the  original  record  from  place 
to  place ;  and  as  one  court  will  not  take  judicial  notice 
of  the  records  of  another,  the  certificate  supplies  the 
necessary  authentication.  But  the  original,  if  pro- 
perly authenticated,  is  equally  admissible,  and  is,  in  its 
nature,  the  highest  evidence.  Gray  v.  Da/visj  27  Conn. 
R.  447. 

The  objection  was,  that  it  did  not  sufficiently  appear 
that  the  book  produced  was  the  order  book  of  the 
County  court.  To  prove  that  fact,  the  plaintiffs  exam- 
ined one  Thomas,  who  was  asked  if  he  was  not  the 
deputy  clerk  of  the  County  court  of  Grayson.  The 
question  was  objected  to,  and  does  not  appear  to  have 
been  answered  by  the  witness.     The  court  thereupon 
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asked  the  witness  if  there  was  not  an  order  in  the      im. 
book  appointing  him  deputy  clerk,  to  which  he  replied  ^^^^^ 

in  the  affirmative,   and  if  he  had  not  qualified  as  de- 

puty  clerk,  to  which  he  also  replied  in  the  affirmative.     &  ais. 
The  witness  then  said,  in  reply  to  a  further  question  ^  ^'     ^ 

T  f  J  ~L  Thomas  &,. 

from  the  court,  that  the  book  produced  was  the  order  Ammon. 
book  of  the  County  court.     The  court  thereon   de- 
clared that  it  would  receive  the  book  without  further 
proof,  as  the  genuine  order  book  of  the  County  court, 
and  as  coming  from  the  proper  custody. 

There  was  no  error  in  this  decision.  The  questions 
put  to  the  witness  by  the  court  were  not  objected  to. 
The  answer  showed  that  the  witness  had  been  ap- 
pointed and  qualified  as  deputy  clerk,  and  the  court 
might  well  have  inferred  that  he  also  acted  as  deputy 
clerk.  In  this  view,  the  proof  was  as  complete  as  if 
the  clerk  hiniself  had  produced  the  book  and  proved 
its  authenticity.  But  even  if  the  witness  was  not 
deputy  clerk,  or  was  not  proved  by  any  competent 
evidence  to  be  such,  he  might  still  be  able  to  identify 
the  order  book  of  the  County  court.  He  professed  to 
identify  it,  and  it  was  for  the  court  to  judge  of  the 
credit  due  to  his  testimony.  The  book  was  before  the 
court,  and  it  could  judge  of  its  genuineness  from 
inspection.  In  such  a  case  it  is  hardly  possible  that 
there -could  ever  be  a  mistake,  and  in  this  case  there  is 
not  a  particle  of  evidence  to  raise  a  suspicion  that  the 
book  was  not  in  fact  what  it  was  represented  to  be. 

The  next  error  assigned  is,  that  the  County  court 
had  no  authority  to  lay  the  levy,  the  justices  not  hav- 
ing been  smnmoned  for  the  purpose. 

The  record  does  not  show  that  the  justices  had  not 
been  summoned.  It  is  silent  on  that  subject.  The  real 
question,  therefore,  is,  whether  it  is  necessary,  upon 
this  motion,  that  the  record  should  show  affirmatively 
that  the  justices  had  been  summoned. 

The  court  which  lays  the  county  levy  is  not  a  special 
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1868.      tribunal  created  for  that  particular  purpose.     It  is  the 
^rm.'^  ordinary  County  court.     That  court  is  a  court  of  gene- 

ral  jurisdiction.     Harvey  y.  Tyler ^    2  Wall.   U.  S.  R. 

&  ais.     ^28.     Before  the  court  can  lawfully  proceed  to  lay  the 
^'       levy,   all  the  justices  must  have  been  summoned  for 

Thomas  &        "^ '  ' 

Ammon.  the  purpose,  or  a  majority  of  the  justices  must  be 
present.  If  all  the  justices  have  been  summoned,  the 
levy  may  be  laid,  provided  a  sufficient  ciumber  be 
present  to  form  a  court  for  ordinary  purposes.  When 
the  court  is  about  to  lay  the  county  levy,  the  first  ques- 
tion to  be  determined  is,  whether  the  justices  have  all 
been  summoned,  or,  if  they  have  not  been  summoned, 
whether  a  majority  of  them  is  present.  And  when 
the  court  proceeds  to  lay  the  levy,  it  in  effect  deter- 
mines these  questions,  and  decides  that  the  justices 
have  been  summoned,  or  that  a  majority  of  them  is 
present.  The  propriety  of  that  decision  cannot  be 
called  in  question  in  any  collateral  proceeding. 

In  Coxi&al.  V.  Thomas^  adm^x^  9  Gratt.  323,  amotion 
was  made  in  the  Circuit  court  by  the  representative  of 
Thomas,  late  sheriff,  to  recover  from  Cox,  his  deputy, 
for  his  default  in  not  paying  over  money  received  by 
him  upon  an  execution  issued  from  the  County  court. 
The  plaintiff  in  the  execution  had  obtained  a  judgment 
in  the  Circuit  court  against  the  representative  of 
Thomas,  and  in  this  motion  Cox  sought  to  impeach 
that  judgment,  on  the  ground  that  the  Circuit  court 
had  no  jurisdiction  to  render  it,  inasmuch  as  the  stat- 
ute only  authorizes  the  motion  of  the  execution  creditor 
to  be  made  in  the  court  from  which  the  execution 
issued. 

But  this  court  overruled  the  objection.  Judge  Allen 
delivering  the  opinion  of  the  whole  court,  said  :  "In 
the  case  of  the  MarshaUea^  10  Coke  76  a,  it  was 
resolved,  that  where  a  court  has  jurisdiction  of  a  cause 
but  proceeds  erroneously,  no  action  lies  against  the 
party  who  sues,  or  the  officer  who  executes  the  precept 
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of  the  court     But  if  the  court  had  no  jurisdiction,  the     isw. 
whole  proceeding  is  coram  non  jvdlce^  and  actions  will    Term.'^ 

lie  against  them  without  regard  to  the  precept.     If  the " 

court  has  cognizance  of  the  cause,  advantage  cannot  Aais. 
be  taken  of  an  erroneous  judgment  collaterally.  F^'' Thomas  a 
though  the  error  be  apparent,  the  judgment  remains  Ammon. 
in  force  until  reversed.  Drury  case^  8  Coke  139  ;  Tarl- 
ton  V.  Fvsfver,  Dougl.  R.  671.  The  only  question,  then, 
would  seem  to  be,  whether  the  subject  matter  was 
within  the  jurisdiction  of  the  court ;  if  it  was,  if  the 
jurisdiction  of  the  court  extended  over  that  class  of 
cases,  it  was  the  province  of  the  court  to  determine 
for  itself  whether  the  particular  case  was  one  within  its 
jurisdiction.  The  .Circuit  court  is  one  of  general 
jurisdiction,  taking  cognizance  of  all  actions  at  law 
between  individuals,  with  authority  to  pronounce  judg- 
ments, and  to  issue  executions  for  their  enforcement. 
The  jurisdiction  of  this  court  to  take  cognizance  of  all 
controversies  between  individuals  in  proceedings  at 
law  need  not  (as  in  the  case  of  courts  of  restricted  and 
limited  jurisdiction),  appear  on  the  face  of  the  pro- 
ceedings. When  its  jurisdiction  is  questioned,  it  must 
decide  the  question  for  itself.  Nor  is  it  bound  to  set 
forth  on  the  record  the  facts  on  which  its  jurisdiction 
depends.  Whenever  the  subject  matter  is  a  contro- 
versy at  law  between  individuals,  the  jurisdiction  is 
presumed  from  the  fact  that  it  has  rendered  the  judg- 
ment. And  the  correctness  of  such  judgment  can  be 
inquired  into  only  in  some  appellate  tribunal."  It  was 
held,  therefore,  that  the  judgment  rendered  by  the 
Circuit  court  in  favor  of  the  execution  creditor,  was 
an  adjudication  of  the  fact  on  which  the  jurisdiction  of 
the  court  depended,  the  correctness  of  which  could 
not  be  called  in  question  in  a  collateral  proceeding. 

The  case  of  Cox  cfe  al.  v.  Thamas^  adrrCx^  has  been 
followed  by  JTi^cA^o/i,  sheriffs  v.  Priddy^  12  Gratt.  85  ; 
Andrews  v.  Avery ^  14  Gratt.  229  ;  and  Gibson,  v.  Beck- 
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1M8.      hamc6als.,  16  Gratt.    321.     These  cases,  and  others 

^^^"^  cited   in   them,  have   settled  the  law  of   this  State  in 

respect  to  the  conclusiveness  of  records  upon  iurisdic- 

BaUard    ,.        ,  .  ,  .  ,  .   ,       ,  . 

A  ai8.  tional  questions,  a  subject  upon  which  there  exists  an 
Thomas  &  irreconcilable  diversity  in  the  decisions  elsewhere. 
Ammon.  Seenotesto  Creppsv.  Durdeuy  1  Smith  Lead.  Cas.  378. 

In  conformity  with  the  principle  thus  established, 
the  order  of  the  court  in  this  case  laying  the  county 
levy  at  June  term,  was  an  adjudication  that  the  facts 
existed  which  were  necessary  to  authorize  that  pro- 
ceeding, and  that  adjudication  cannot  be  called  in 
question  in  this  collateral  proceeding.  And  it  was 
accordingly  so  held  by  this  court  in  Cook^  sheriff ^  v. 
Hayes^  9  Gratt.  142. 

It  was  conceded  by  counsel  in  this  case,  that  Cook  v. 
Hayes  is  an  authority  in  point.  We  were  urged  to 
overrule  it,  however,  on  the  ground,  that  the  laying  of 
the  county  levy  is  not  a  judicial  proceeding,  and  that 
the  jurisdiction  of  the  CJounty  courts  cannot  be  pre- 
sumed in  respect  to  any  of  their  proceedings  which 
are  not  strictly  judicial.  No  authority  has  been  cited 
for  this  proposition,  and  I  shall  not  stop  to  consider  it. 
For  while  in  the  assessment  of  the  tax  the  County 
court  exercises  power  which  does  not  come  within  the 
ordinary  scope  of  judicial  power,  in  the  adjudication 
of  the  debts  chargeable  upon  the  county,  on  which 
rests  the  right  of  the  creditor  to  proceed  against  the 
sheriff  and  his  securities,  the  court  exercises  a  power 
which  is  purely  judicial  in  its  nature,  though  it  is  not 
exercised  in  the  usual  form  of  judicial  proceedings. 
The  action  of  the  court  in  the  exercise  of  such  a  power 
cannot  be  questioned  in  a  collateral  proceeding.  Har- 
vey V.  Tyler ^  uhi  supra. 

The  statute  provides  that  every  sum,  payment 
whereof  is  directed  out  of  the  levy,  shall  be  paid 
within  six  months  from  the  date  of  the  order,  and  that 
if  any  such  sum  is  not  so  paid,  judgment  therefor  may 
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be   obtained   against  the   sheriff  and  his  sureties,  on      1M8. 
motion.     Code   of  1860,  ch.  53,  §  17.     The  effect  of  ^^^ 

the  statute   is,  that  the  sheriff  and  his  securities  are 

liable  to  the  creditor,  after  the  expiration  of  the  six     &  ais. 
months,   whether  the  money  has  been  collected  from  ,pjjo J^  ^ 
the  taxpayers  or  not.     Stuart  v.  Hamilton^  2  Hen.  &  Ammon. 
Mun.  48.     This  liability  was  not  affected,  in  the  pre- 
sent case,  by  the  removal  of  the  sheriff  from  office 
before  the  expiration  of  the  six  months.     The  duty  of 
collecting  the  levies  had  devolved  upon  the  sheriff,  and 
he  had  commenced  the  execution  of  it  before  his  re- 
moval from  office,  and  he  was  bound  to  complete  it, 
notwithstanding  his  removal. 

The  statute,  taken  from  the  Code  of  1849,  provides, 
that  when  there  is  no  person  acting  as  sheriff,  the 
coroner  shall  perform  all  the  duties  of  sheriff,  except 
such  as  relate  to  the  collection  of  taxes,  levies,  &c. 
Code  of  1860,  ch.  49,  §  20.  The  act  of  1851  provides, 
that  in  any  case  of  vacancy  in  the  office  of  sheriff, 
from  other  causes  than  the  death  of  the  sheriff,  the 
County  court  may  appoint  a  collector  of  the  taxes, 
levies,  &c.  Code  of  1860,  ch.  49,  §  18.  But  this  pro- 
vision is  permissive  only,  and  not  mandatory.  Where 
no  such  appointment  is  made,  the  duty  of  the  sheriff 
to  collect  the  taxes,  levies,  &c.,  remains,  and  the  sure- 
ties remain  liable  for  its  due  performance.  Besides, 
one  of  the  duties  which  devolved  upon  the  sheriff  was 
to  pay  to  each  person  the  sum  levied  for  him,  within 
six  months  from  the  date  of  the  order.  The  present 
motion  is  founded  on  a  breach  of  that  duty.  As  soon 
as  that  duty  was  undertaken  by  the  sheriff,  the  securi- 
ties became  liable  for  its  due  fulfillment  by  him.  The 
sureties  did  not  undertake  merely  that  the  sheriff 
should  faithfully  account  for  the  money  which  he 
might  collect  from  the  levies,  but  also  that  he  should, 
within  six  months,  pay  to  each  person  the  sum  levied 
in  his  favor.     In  case  of  non-payment  by  the  sheriff. 
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1M8.      they   were  liable,  as  I  have  said  before,  though  the 
^erm.'^  sheriff  had  not  collected  a  dollar.     If  the  sureties  are 

liable  though  the   sheriff  has  collected  nothing,    they 

&  ais,    must  be  equally  so  when  he  has  collected  a  part,  though 
it  was  not   collected   until   after   his    removal    from 


Tbomas  & 
AmmoiL   office. 


There  is  no  force  in  the  objection,  so  strenuously 
urged,  that  the  sureties  are  thus  made  liable  for  acts 
and  defaults  of  the  sheriff  committed  after  he  ceased 
to  be  sheriff.  The  sureties  of  the  sheriff  undertake 
that  he  shall  perform  the  duties  of  the  office  of  sheriff, 
and  their  .liabilities  are  commensurate  with  his  duties. 
Many  of  such  duties  are  to  be  performed  after  the 
sheriff  has  ceased  to  hold  the  office.  Thus,  it  is  well 
settled  at  common  law,  that  when  a  sheriff  has  levied 
^  fieri  facids  while  in  office,  he  is  authorized,  and  may 
be  compelled,  to  complete  the  execution  by  a  sale  of 
the  goods,  after  he  is  out  of  office.  The  sureties  of 
the  sheriff  are  as  much  liable  for  his  acts  and  defaults 
in  the  execution  of  these  duties,  after  he  is  out  of  office 
as  while  he  is  in  it.  The  undertaking  of  the  sureties 
is  entire,  that  he  shall  faithfully  perform  his  duties, 
and  it  is  immaterial  when  the  acts  or  defaults  in 
respect  to  them  took  place.  So  a  deputy  sheriff  has 
authority  to  act  after  the  term  of  office  of  the  sheriff  is 
ended,  in  the  completion  of  duties,  the  execution  of 
which  was  commenced  during  the  term,  and  the  sure- 
ties of  the  sheriff  are  responsible  for  acts  of  the  deputy 
thus  done  after  the  term  of  his  principal  has  expired. 
Tyree  v.  WilsoTiy  9  Gratt.  59.  So  when  a  sheriff  goes 
out  of  office,  his  power  and  duty  to  continue  the  col- 
lection of  the  taxes  and  levies  remain,  in  like  manner, 
and  the  statute  preserves  to  him  the  same  power  of 
distress  and  sale  as  while  he  continued  in  office.  Code 
of  1860,  ch.  36,  §  4. 

Nor  is  there  any  force  in  the  other  objection  insisted 
upon,  that  to  hold  the  sureties  liable  for  the  payment 
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of  the  money  due  to  the  plaintiffs  in  this  case,  is  in      imb. 
conflict  with  the  provisions  and  policy  of  chap.  146  of    Term.'^ 
the  Code,   under  which  the  sheriff  was  removed  from 

'  Ballard 

office.  That  chapter  provides,  that  when  an  ofScer  &ais. 
who  has  been  required  to  give  a  new  bond,  as  therein  Thomas  & 
prescribed,  fails  to  do  so,  he  shall  be  deemed  to  have  Ammon. 
been  guilty  of  a  breach  of  official  duty,  and  shall  be 
forthwith  removed  from  office.  But  it  is  silent  as  to 
the  effect  of  such  removal  upon  the  liability  of  the 
sureties.  There  is  no  difficulty,  however,  in  fixing  its 
meaning  and  effect.  After  his  removal  from  office, 
the  sheriff  can  undertake  no  new  duty,  and  make  the 
sureties  responsible  for  its  due  performance.  But 
when  the  duty  was  undertaken  by  the  sheriff  and  the 
performance  commenced,  before  his  removal,  he  must 
go  on  to  complete  it,  unless  provision  is  made  by  law 
for  transferring  it  to  other  hands.  In  such  a  case,  the 
liability  of  the  securities  for  the  performance  of  the 
duty  has  attached,  and  their  liability,  as  in  other  cases, 
is  commensurate  with  the  duty  of  the  sheriff. 

These  views  dispose  of  the  third,  fourth  and  fifth 
assignments  of  error,  which  all  proceed  upon  the 
assumption,  that  the  defendants  cannot  be  held  liable 
in  this  case,  unless  it  can  be  shown  that  money  suffi- 
cient to  satisfy  the  claim  of  the  plaintiffs  remained  in 
the  hands  of  the  sheriff,  arising  from  collections  made 
before  his  removal  from  office. 

The  next  error  assigned  is,  that  the  plaintiffs  are 
non-residents  of  the  county,  and  that  no  demand  of 
payment  was  made  upon  the  sheriff  before  the  motion 
was  instituted.  The  provision  of  chapter  187,  §  20  of 
the  Code,  which  is  relied  upon  to  sustain  the  position 
that  a  previous  demand  was  necessary,  is  confined  to 
the  case  of  money  made  under  execution,  and  does 
not,  therefore,  apply  to  this  case.  The  statute  upon 
which  this  proceeding  is  founded  provides,  that  every 
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1M8.     sum,   whereof  payment  is  directed  out  of  the  levy, 
Term.'^   * 'shall  be  paid"  by  the  sheriff  to  the  person  to  whom 
Ballard   payment  is  so  directed,  within  six  months  from  the 
**i8.     ^^  ^f  ^Y^Q  order.     This  imposes  an  absolute  duty  on 
Thomas  &the  sheriff.     And  the  statute  further  provides,  that  '^if 
™  ^'  any  such  sum   be   not  so  paid,"   judgment  may  be 
obtained,  on  motion,  against  the  sheriff  and  his  secu- 
rities.    The  liability  upon  non-payment  is  direct  and 
unconditional.     No  previous  demand  is  necessary  in 
such  a  case.     3  Rob.  Pract.  (new)  601,  603. 

I  do  not  understand  this  court  to  have  decided,  in 
Cook  V.  jETai/es,  that  a  previous  demand  is  necessary, 
before  such  a  motion  as  this  can  be  maintained.  The 
court  held,  in  that  case,  that  if  a  demand  was  neces- 
sary, the  objection  for  the  want  of  it  could  not  be  made 
for  the  first  time  in  this  court,  and  moreover,  that  upon 
the  evidence,  in  that  case,  it  might  be  inferred  that  a 
demand  had  been  made. 

The  only  remaining  assignment  of  error  is,  that  if 
the  plaintiffs  were  entitled  to  judgment  at  all,  the 
court  gave  them  judgment  for  too  much.  The  sum 
levied  for  the  plaintiffs  was  $420,  which  was  payable 
on  the  25th  day  of  December  1861.  To  this  sum  the 
court  added  interest  up  to  the  date  of  the  judgment 
(September  25,  1862),  and  tenper  cent,  damages  on  the 
amount  of  principal  and  interest  These  amounted 
together  (principal,  interest  and  damages)  to  $482.79. 
The  court  then  gave  judgment  for  the  said  sum  of 
$482.79,  with  interest  thereon  from  December  25, 
1861,  to  the  date  of  the  judgment,  with  tenper  cent. 
damages  on  the  aggregate,  and  interest  on  the  whole 
from  the  date  of  the  judgment  till  paid.  This  was  an 
error,  for  which  the  judgment  must  be  reversed,  and  a 
judgment  rendered  for  the  proper  amount,  namely  : 
for  $420,  with  interest  thereon  from  December  25, 
1861,  to  September  25,   1862,   with  ten^^r  cent,  dam- 
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ages  on  the  amount  of  such  principal  and  interest,  and     ises. 
interest  on  the  whole,  from  September  25,   1862,  till  ^^"^ 
paid.  

'  Ballard 

&als. 

The    other    judges    concurred   in    the    opinion    of       v. 

T  T  Thomas  & 

JOTNES,   J.  Ammon. 

Judgment  reversed. 
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lultmonl. 


1800. 


^^^^^^  Graham  cfe  aU.  v.  Pierce. 

Term. 

January  29. 

1.  Every  tenant  in  c6mmon  has  a  right  to  possess,  use  and  enjoy 
the  common  property,  without  being  accountable  to  his 
co-tenants  for  rents  or  profits,  except  under  the  statute,  for  so 
much  as  he  may  receive  beyond  his  just  share  or  proportion. 
Code,  ch.  145,  §  14.* 

2.  Tenants  in  common  are  not  bound  to  use  the  common  prop- 
erty jointly,  by  means  of  a  contract  of  partnership  between 
them,  but  may  possess,  use  and  enjoy  the  common  property 
severally,  accounting  to  their  co-tenants  for  so  much  of  the 
rents  and  profits  as  they  may  receive  beyond  their  just  share 
and  proportion. 

3.  As  a  general  rule,  where  a  tenant  in  common  uses  the  com- 
mon property  to  the  exclusion  of  his  co-tenants,  or  occupies 
and  uses  more  than  his  just  share  or  proportion,  the  best 
measure  of  his  accountability  to  his  co-tenants  is  their  shares 
of  a  fair  rent  of  the  property  so  occupied  and  used  by  him. 

4.  But  there  may  be  peculiar  circumstances  in  a  case  making 
it  proper  to  resort  to  an  account  of  issues,  profits,  Ac.  as  a 
mode  of  adjustment  between  the  tenants  in  common. 

5.  In  the  case  of  a  tenancy  in  common  in  lead  mines,  an  account 
of  issues  and  profits  is  the  proper  mode  of  adjustment.  And 
in  settling  the  accounts  of  the  operating  tenants,  they  should 
not  be  charged  a  certain  sum  per  ton  for  the  ore  raised  from 
the  mine,  or  credited  with  an  estimated  sum  per  ton  for  rais- 
ing the  ore  and  manufacturing  the  lead ;  but  each  so  operat- 
ing is  to  be  charged  with  all  his  receipts  and  credited  with 
all  his  expenses  on  account  of  the  operation  of  the  mine. 

♦Code,  ch.  145,  §  14  :  "An  action  of  account  may  be  main- 
tained against  the  personal  representative  of  any  guardian, 
bailiff  or  receiver,  and  also  by  one  joint  tenant  or  tenant  in 
common,  or  his  personal  representative,  against  the  other  as 
bailiff,  for  receiving  more  than  his  just  share  and  proportion, 
and  against  the  personal  representative  of  any  such  joint 
tenant  or  tenant  in  common.*' 
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6.  In  such  a  case  the  operating  tenant  in  common  should  have       180O. 
a  credit  in  his  account  for  improvements  made  by  him  which  January 
-were  necessary  to  his  operation  of  the  mine.  Term. 


7.  A  tenant  in  common  occupying  and  using  the  common  prop-  Graham 
crty  separately,   will  be  responsible  to  his  co-tenants,  if  he     *  *^- 
wilfully  or  by  gross  negligence,  has  destroyed  or  wasted  the    p.  J* 
common  property. 

8.  But  he  cannot  be  held  responsible  for  such  destruction  or 
waste  in  a  case  in  which  the  bill  does  not  charge  it. 

9.  The  commissioner  for  settling  the  accounts  of  the  parties, 
says  in  his  report — "The  complainants  will  hereafter  render 
an  account  of  a  remnant  of  the  business  still  left  in  their 
hands.**  There  are  exceptions  by  both  parties  to  the  accounts 
as  stated ;  but  the  court  overrules  them  all,  confirms  the  re- 
port, and  makes  a  final  decree  in  favor  of  the  defendant.  It 
being  not  probable  that  the  further  account  referred  to  by  the 
commissioner,  will  lessen  the  amount  due  the  defendant,  if 
there  be  no  other  error,  the  appellate  court  may  amend  the 
decree  by  providing  for  the  further  account,  and  affirm  it. 

In  February  1854  David  Graham  and  thirteen  other 
persons,  partners  under  the  name  of  the  Wythe  Union 
Lead  Mines  Company,  filed  their  bill  in  the  circuit 
court  of  Wythe  county,  against  Alexander  Pierce  and 
Alexander  N.  Chaflin.  The  plaintiffs  allege  in  their 
bill,  that  they  are  the  owners  of  fourteen  sixteenths 
of  valuable  lead  mines  lying  in  the  county  of  Wythe, 
to  which  is  attached  a  large  quantity  of  land  and  valu- 
able fixtures  for  the  manufacture  of  lead  on  an  exten- 
sive scale ;  and  the  remaining  two  sixteenths  belong 
to  Alexander  Pierce  and  Alexander  N.  Chaffin.  That 
the  property  is  incapable  of  division  without  greatly 
impairing  its  value.  That  the  plaintiffs  formed  a  part- 
nership in  February  1848,  under  the  style  of  the 
Wythe  Union  Lead  Mines  Company,  to  continue  until 
February  1858,  for  the  purpose  of  mining  and  manu- 
facturing lead.  That  they  had  proposed  to  the  other 
parties  to  join  them,  but  that  Pierce  had  refused  to  do 
so,  and  had  taken  possession  of  a  part  of  the  property 
and  improvements  and  was  working  them  separately. 
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i8«B.     That  whilst  the  plaintiffs  were  working  on  the  prin- 
^T^rm!^  ciple  of  reducing  all  their  expenditures  to  the  cash 


value,   and  their  business  showed  large  profits,  Pierce 

&ai8.    was  doing  great  injury  to  the  property,    expending 


Pierce. 


a  great  deal  in  improvements  that  were  not  necessary 
to  the  working  of  the  mines  as  a  whole,  and  was  em- 
ploying hands  who  were  incompetent  and  idle.  That 
he  was  carrying  on  a  store  in  connection  with  his 
mining  operations,  and  would  employ  only  such  hands 
as  would  take  their  payment  for  wages  from  his  store, 
and  was  conducting  his  operations  so  as  to  shew  small 
profits  from  his  mining,  and  would  afford  large  profits 
upon  his  sales  from  his  store,  which  he  claims  as  his 
own,  and  that  he  had  not  made  any  dividend  of  his 
profits  from  mining,  up  to  the  time  of  filing  the  bill, 
and  from  what  they  knew  of  the  principle  on  which 
his  business  was  conducted,  they  had  but  little  hope 
that  any  length  of  time  would  produce  a  different  re- 
sult. They  insist  that  the  profits  from  the  store  should 
be  considered  as  partnership  profits,  and  should  be 
accounted  for  as  such.  The  defendant  Chaffin  had 
stood  aloof,  taking  no  part  in  the  business. 

The  prayer  of  the  bill  is,  that  an  account  may  be 
directed,  of  the  operations  of  the  said  Pierce  in  the 
manufacture  of  lead  at  the  mines  where  he  was  ope- 
rating, from  the  commencement  of  his  business  in 
February  184:8,  to  the  time  of  filing  the  bill,  and  that 
in  taking  said  account  the  commissioner  be  directed  to 
ascertain  what  amoimt  of  lead  he  had  made,  and  at 
what  average  price  per  ton ;  what  profits  had  been 
derived  therefrom,  and  to  whom  they  rightfully  be- 
longed. Also  what  profits  had  been  realized  by 
Pierce  during  the  same  time,  from  the  mercantile 
establishment  which  had  been  carried  on  by  him  in 
connection  with  the  making  of  lead  at  the  mine,  and 
any  other  account  which  will  be  necessary  to  show 
the  liability  of  Pierce  to  the  other  owners  of  the  joint 
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property,  growing  out  of  his  operations  at  the  said  isop. 
mines ;  and  that  all  the  joint  owners  may  be  decreed  "^^^J^ 
their  just  proportion  thereof :  That  if  it  shall  seem  Qraham 
equitable  and  just,  the  profits  of  the  mercantile  con-  &ai8. 
cerns  which  may  be  carried  on  at  the  mines  in  con-  nerce. 
nection  with  the  making  of  lead  shall  be  the  common 
property  of  the  joint  owners  thereof,  and  distribution 
decreed  to  them  according  to  their  respective  rights ; 
and  for  general  relief.  There  was  a  prayer  for  parti- 
tion by  a  sale  or  an  allotment  of  part  and  sale  of  the 
residue,  if  upon  the  final  hearing  this- should  seem 
advisable ;  but  there  was  no  action  upon  this  question. 
Pierce  filed  hisanswer  on  the  10th day  of  May  1855. 
He  says  that  all  the  owners  joined  in  carrying  on  the 
business  of  manufacturing  lead  from  the  year  1838  to 
1848,  at  which  time  the  partnership  expired.  That 
the  parties  could  not  agree  upon  terms  for  continuing 
the  business  jointly.  That  the  plaintiffs  took  posses- 
sion of  all  the  improvements.  That  the  defendant 
before  he  could  realize  anything  from  his  interest  in 
the  property,  was  obliged  to  make  large  expenditures 
for  sinking  shafts,  building  furnaces,  and  constructing 
buddies  and  crushing  mills ;  all  of  which  became  fix- 
tures on  the  estate,  and  are  valuable  improvements; 
and  as  such  his  outlay  upon  them,  out  of  his  own 
means,  is  a  proper  charge  against  the  receipts  of  the 
proceeds  of  lead.  As  to  the  profits  of  the  store,  he 
claimed  they  were  his  own,  made  by  his  own  means  ; 
and  in  fact  the  plaintiffs  had  abandoned  the  claim,  to 
share  them.  He  insists  the  plaintiffs  shall  account  to 
him  for  his  share  of  the  profits  of  manufacturing  lead 
made  by  them ;  says  he  is  ready  to  account  for  rent 
and  profits  of  the  property  after  deducting  from  the 
gross  receipts  all  his  expenses  in  putting  up  fixtures 
Ac.,  cost  of  manufacture,  transportation  and  sale  ;  and 
he  asks  that  whatever  sum  is  due  him  from  plaintiffs 
may  be  set  off  against  what  is  due  from  him  to  them  ; 
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1800.      and  he  insists   that  to  see  what  the  proper  balance 
"^Term^  would  be,  the  plaintiffs  must  render  a  full  account  of 

their  operations. 

^aK*  On  the  day  before  the  answer  of  Pierce  was  filed, 
viz.  on  the  9th  of  May  1855,  the  plaintiffs  and  Pierce 
entered  into  an  agreement  under  seal,  by  which  Pierce 
sold  to  them  all  his  interest  in  the  property  belonging 
jointly  to  the  parties  in  the  suit  except  a  certain  tract 
of  land  specified,  for  fifteen  thousand  dollars  ;  and  he 
bound  himself,  if  he  should  thereafter  acquire  an  inter- 
est in  the  property,  that  he  would  not  come  into  com- 
petition with  the  owners  of  the  property  in  the  manu- 
*  f acture  of  lead  ;  but  that  the  business  should  be  con- 
ducted jointly  with  the  other  owners  who  might  be 
operating  for  the  joint  benefit  of  all  interested.  And 
it  was  further  agreed  that  Pierce  might  continue  to 
smelt  the  ore  he  then  had  on  hand  ready  washed  for 
smelting,  until  the  1st  of  June  following ;  and  that 
the  contracts  made  by  Pierce  with  other  parties  for 
raising  lead  &c.  which  were  in  progress,  should  be  car- 
ried out ;  and  that  the  plaintiffs  were  to  receive  from 
Pierce  all  the  ore  both  washed  and  unwashed,  and  slag 
that  was  on  hand  on  the  1st  of  June.  And  it  was  fur- 
ther agreed  that  as  they  had  each  been  engaged  in 
merchandising  in  connection  with  the  manufacture  of 
lead,  they  will,  in  the  future  settlement  of  their  ac- 
counts, relinquish  and  abandon  all  claims,  each  upon 
the  other,  to  mercantile  profits,  and  in  the  settlement 
of  their  accounts  they  will  have  reference  only  to  the 
quantity  of  lead  made,  the  expense  of  making,  trans- 
portation and  sales,  as  disconnected  with  the  mercan- 
tile business.  And  it  was  further  agreed,  that  in  re- 
spect to  the  privilege  of  Pierce  continuing  the  busi- 
ness as  above  stated,  until  the  1st  of  June,  the  expenses 
incurred  or  to  be  incurred,  and  the  profits,  were  to  be 
brought  into  account,  and  settled  between  the  parties  ; 
and  that  this  agreement  was  not  to  preclude  either 
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party  from  having  a  fair  and  full  settlement  of  all     180O. 
matters  between  them  concerning  the  manufacture  and  ^^^^ 
sale  of  lead,  with  the  single  exception,  that  the  mer-  ■ 


cantile  profits  made  by  either*  party  was   not  to  be  ^^^ 
brou£:ht  into  the  account.  ▼• 

Pierce. 

On  the  10th  of  May,  by  consent  of  parties,  Wm.  A. 
Stuart  was  appointed  a  commissioner  to  take  an  ac- 
count of  the  manufacture  and  sale  of  lead  by  the 
plaintiffs  and  the  defendant  Pierce  from  and  after  the 
17th  day  of  February  1848,  to  be  reported  to  the  court 
together  with  any  matters  specially  stated  &c. 

The  commissioner  returned  his  report  on  the  6th  of 
April  1857,  in  which  he  states  that  he  has  taken  the 
account  as  directed,  from  February  1848  to  the  17th  of 
February  1857 ;  and  the  complainants  will  hereafter 
render  an  account  of  a  remnant  of  the  business  still 
left  in  their  hands.  He  reported  that  the  profits  made 
by  the  plaintiffs  during  the  period,  was  $98,762  65,  of 
which  the  share  of  Pierce  and  of  Chaffin  was  each, 
$5,904  05  ;  that  the  profits  made  by  Pierce,  which 
were  due  to  the  joint  owners  of  the  property,  were 
$3,815  38,  of  which  Pierce  and  Chaffin  would  each  be 
entitled  to  $229  62,  and  the  balance  was  due  to  the 
plaintiffs.  And  that  upon  the  settlement  of  both  ac- 
counts there  was  due  from  the  plaintiffs  to  the  defend- 
ant Pierce,  $2,587  91,  on  the  17th  of  February  1857. 

All  the  parties  excepted  to  the  report ;  but  it  will 
only  be  necessary  to  state  those  of  the  plaintiffs,  as  the 
other  exceptions  did  not  come  before  this  court.  The 
plaintiffs  excepted  to  the  report : 

Ist.  To  all  allowances  made  by  the  commissioner  to 
the  defendant  Pierce,  for  buildings,  fixtures  and  other 
supposed  improvements  ;  upon  the  ground  that  an  oc- 
cupying tenant  in  common,  before  he  can  entitle  him- 
self to  such  allowances,  must  show  that  such  buildings 
Ac.  were  necessary  to  the  interest  of  the  entire  estate, 
3 


Digitized  by 


Google 


34  COURT  OF   AFPEALB   OF   VIRGINIA. 

1809.     or  added  permanently  to  the  value  thereof.     The  sup- 

^Tcm^  posed  improvements,  for  which  said  Pierce  has  claimed 

Graham  Credits,  are  shewn  by  the  evidence  in  the  cause,  to  liave 

A  ai8-    been  unnecessary  for  the  general  interests  of  the  es- 

pierce.    tate  ;  to  have  added  nothing  to  its  permanent  value  ; 

and  to  have  merely  subserved  the  temporary  purposes 

and  promoted  the  individual  interest  of  the  defendant 

Pierce. 

2d.  To  the  whole  frame  and  principle  of  the  report. 
Instead  of  going  into  a  detailed  statement  and  account 
of  the  transactions  and  expenditures  of  the  defendant 
Pierce — transactions  and  expenditures  in  which  it  is 
shewn  by  his  own  manager,  that  his  object  seemed  to 
be  to  make  money  for  himself,  regardless  of  the  inter- 
ests of  the  other  owners — it  was  the  duty  of  the 
commissioner  to  fix  a  proper  cash  value  per  ton  on  the 
manufacture  of  lead,  thus  reducing  all  the  operations 
and  transactions  of  both  concerns  to  a  uniform  stand- 
ard. In  this  connection  it  will  be  seen  that  the  two 
concerns  worked  on  wholly  different  principles.  The 
complainants  reduced  everything  to  a  strict  cash  value, 
and  charged  the  miners  no  profit  on  articles  furnished 
by  them.  The  defendant  Pierce,  on  the  contrary, 
charged  a  profit  (usually  fifty  per  cent.)  upon  every- 
thing furnished  by  him.  It  is  further  shewn  that 
Pierce  only  employed  such  hands  as  consumed  all  their 
wages  in  living  ;  that  all  were  trifling ;  none  worth 
their  wages.  It  is  also  in  proof  that  Pierce  declared 
that  a  small  proprietor  might  make  a  large  quantity  of 
lead,  and  make  a  profit  on  expenditure  by  selling 
goods.  He  has  not  denied  the  charge  in  the  bill  that 
his  great  object  was  to  conduct  the  business  in  such  a 
manner  as  to  shew  no  profits  for  dividend  with  his  co- 
tenants,  but  to  make  a  large  profit  for  himself  upon 
the  expenditures.  His  own  account,  and  the  report  of 
the  commissioner,  show  how  fully  and  unflinchingly  he 
has  carried  out  this  design.     Jle  operated  for  seven 
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years  and  a  little  over  three  months  ;  and  by  his  own     i8». 
account  he  brought  the  mines  several  thousand  dollars  "^Term!^ 

in   debt.     The  commissioner's  account,   after  scaling 

his  charges  in  many  instances,  shews  only  a  profit  of  &  ais. 
$3,875  38,  upon  a  manufacture  of  1250^  tons,  or  at  pjj^^^ 
the  rate  of  $3  05  1-9  per  ton  on  the  lead  sold ;  whilst 
at  the  same  time,  upon  the  operations  of  the  complain- 
ants manufacturing  and  selling  2668^  tons,  there  is  a 
profit  shewn  of  $98,762  65,  or  at  the  rate  of  about 
$37  per  ton ;  and  this,  too,  whilst  the  complainants 
have  expended  many  thousands  of  dollars  on  valuable 
and  permanent  improvements  ;  have  paid  the  taxes  on 
the  entire  estate';  purchased  and  paid  for  the  Preston 
survey  of  242,000  acres,  at  the  price  of  $  ,  and 
paid  the  taxes  thereon ;  and  have  incurred  law  ex- 
penses and  other  charges  to  a  large  amount,  with  which 
their  expense  account  is  burdened,  and  which  contrib- 
uted to  swell  the  amount  of  their  charges  in  the  com- 
missioner's report. 

3d.  Because  the  commissioner  has  not  charged  the 
defendant  Pierce  with  the  sum  of  $920,  the  damages 
recovered  against  the  complainants  upon  the  dissolu- 
tion of  an  injunction.  Pierce  claims  that  he  was  work- 
ing the  mines  on  joint  account.  The  damages  to  the 
business  thus  carried  on  by  him  are  in  lieu  of  the 
profits  which  he  would  have  made  while  the  injunction 
was  pending.  Those  profits  would  have  accrued  to 
the  general  owner,  not  to  Pierce  alone.  The  damages 
allowed  in  their  stead  must  take  the  same  direction. 

4rth.  To  the  allowance  to  Pierce  of  a  credit  for  the 
amount  of  claim  on  George  Earp,  of  $2,780  22,  In 
his  account  he  charges  himself  with  the  net  sales  of 
lead  made  by  said  Earp  of  Philadelphia,  and  after- 
wards credits  himself  with  said  sum  of  $2,780  22,  on 
the  grounds  of  Earp's  insolvency ;  this  credit  being 
objected  to  on  the  ground   that  Pierce  had  not  shown 
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^^^^  recover  the  debt. 


V. 

Pierce. 


5th.  Should  the  commissioner's  plan  and  principle 

4  ais.  of  stating  the  account  be  approved  and  adopted  by  the 
court,  then  we  except  to  the  allowance  of  the  salary, 
board,  &c.  of  R.  C.  Fox,  T.  W.  Carter  and  J.  W. 
Brown,  on  the  ground  that  Pierce  individually  should 
bear  one-half  of  their  salaries,  &c.  they  being  em- 
ployed one-half  their  time  or  more  in  his  business. 

It  is  impossible  to  give  a  statement  of  the  evidence 
in  the  record.  It  may  be  stated,  that  although  these 
parties  owned  a  large  tract  of  land,  the  lead  mines 
seem  to  have  been  located  on  about  twenty  acres  of  it. 
They  had  been  worked  previous  to  1838,  by  several 
of  the  joint  owners,  separately,  each  accounting  for 
the  profits  he  made  to  all  the  owners.  In  1838,  a  part- 
nership was  formed  by  all  the  owners  for  the  joint 
working  of  the  mines,  which  was  to  continue  until  1848. 
In  February  1848,  all  the  owners  but  Pierce  and 
Chaffin  formed  another  partnership  for  carrying  on  the 
manufacture  and  sale  of  lead,  which  was  to  continue 
until  1858  ;  and  they  took  possession  of  all  the  locali- 
ties and  machinery  which  had  been  used  by  the  former 
company.  Chaffin  declined  to  join  the  partnership, 
and  did  not  attempt  to  carry  on  the  business  himself  ; 
but  Pierce  took  possession  of  a  part  of  the  land  and 
proceeded  to  carry  on  the  manufacture  and  sale  of 
lead  separately.  In  what  spirit  the  business  was  con- 
ducted by  both  the  parties,  as  well  ajs  the  nature  and 
sufficiency  of  the  evidence  upon  which  the  exceptions 
of  the  complainants  are  based,  will  appear  from  the 
opinion  of  the  court. 

In  May  1857  the  cause  came  on  to  be  heard,  when 
the  court  overruled  all  the  exceptions,  both  of  the 
plaintiffs  and  the  defendant,  and  confirmed  the  report, 
and  decreed  that  the  plaintiffs  should  pay  to  the  de- 
fendant Pierce  the  sum  of  two  thousand  five  hundred 
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and  eighty-seven  dollars    and   ninty-one   cents,     with      imb. 
legal  interest  thereon,  from  the  17th  of  February  1857  ^^^ 

till  paid  ;  that  being  the  amount  reported  by  the  coin- : 

missioner  as  due  from  the  plaintiffs  to  Pierce  ;  and  that    &  ais. 
they  should  pay   the   costs   in   proportion   to  their  re- 
spective interests  in  the  property,  as  it  was  held  before 
the  sale  by  Pierce  to  the  plaintiffs. 

From  this  decree  the  plaintiffs  applied  to  the  Court 
of  Appeals  at  Lewisburg  for  an  appeal ;  and  in  their 
petition  they  made  another  question,  which  is  stated 
in  the  opinion  of  the  court.  Pierce  also  applied  for 
an  appeal ;  and  both  appeals  were  allowed.  After  the 
war  the  case  was  sent  to  Richmond,  and  from  thence 
to  the  District  Court  of  Appeals  at  Abingdon.  In 
July  1867  the  case  came  on  to  be  heard,  when  the  Dis- 
trict court  was  of  opinion — ^that  as  it  appeared  from  the 
commissioner's  report  that  the  accounts  between  the 
parties  were  not  fully  settled  and  stated,  but  that  the 
complainants  were  thereafter  to  render  an  account  of 
some  matters  not  reported  on  by  him,  the  Circuit 
court  should  not  have  proceeded  to  a  final  determi- 
nation of  the  cause,  but  should  have  confirmed  the 
said  report  and  recommitted  the  cause  to  the  com- 
missioner, with  instructions  to  state  and  settle  the 
matters  of  account  between  the  parties,  referred  to 
as  not  settled ;  but  not  to  re-open  or  disturb  the  ac- 
count so  far  as  already  settled,  and  make  report  of 
his  proceedings  to  the  Circuit  court ;  and  upon  the 
commg  in  and  confirmation  of  such  new  report  should 
pronounce  such  decree  as  equity  may  require.  It  was 
therefore  decreed  that  so  much  of  said  decree  as  is  de- 
clared to  be  erroneous  be  reversed  and  annulled,  with 
costs  to  Pierce  against  the  plaintiffs  ;  and  that  the  resi- 
due of  the  decree  be  affirmed.  And  the  cause  was 
remanded,  &c. 

From  this  decree  the  plaintiffs  applied  to  this  court 
for  an  appeal,  which  was  allowed. 
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Wm.  Danid^  for  the  appellants. 
Staples  &nd  JbhvMon,  for  the  appellee. 

MoNCURE,  P.  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  every  tenant  in  com- 
mon has  a  right  to  possess,  use  and  enjoy  the  common 
property  without  being  accountable  to  his  co-tenants 
for  rents  or  profits,  except  under  the  statute  for  so 
much  as  he  may  receive  beyond  his  just  share  or  pro- 
portion. Code,  p.  586,  ch.  145,  §  14.  And  although 
it  may  be  best  for  the  interests  of  all  the  tenants  in 
common  to  use  the  common  property  jointly,  by  means 
of  a  contract  of  partnership  between  them,  yet  the  in- 
dividual owners  have  a  right  to  decide  that  question  for 
themselves,  and  are  not  bound  to  enter  into  such  con- 
tract of  partnership  ;  but  may  possess,  use  and  enjoy 
the  property  severally,  accounting  to  their  co-tenants 
for  so  much  of  the  rents  and  profits  as  they  may  re- 
ceive beyond  their  just  share  and  proportion  as  afore- 
said. Therefore  the  appellee,  Alexander  Pierce,  was 
not  bound  to  enter  into  copartnership  with  his  co- 
tenants  in  the  use  and  operation  of  the  lead  mines  in 
question  ;  but  had  a  right  to  use  and  enjoy  the  prop- 
erty separately  on  the  conditions  aforesaid. 

The  court  is  further  of  opinion,  that  although,  as  a 
general  rule,  where  one  tenant  in  common  occupies 
and  uses  the  common  property  to  the  exclusion  of  his 
co-tenants,  or  occupies  and  uses  more  of  the  common 
property  than  his  just  share  or  proportion,  the  best 
measure  of  his  accountability  to  his  co-tentants  may  be 
their  shares  or  proportions  of  a  fair  rent  of  the  prop- 
erty so  occupied  and  used  by  him,  according  to  the 
principle  laid  down  in  the  case  of  Early  cfe  wife  v. 
Friend^  dkc,  16  Gratt.  21,  52.  Yet,  as  was  said  in  that 
case,  **there  may  be  peculiar  circumstances  in  a  case, 
making  it  proper  to   resort  to   an  account  of   issues. 
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profits,  &c.  as  a  mode  of  adjustment  between  the  ten-      isoo. 
ants  in  common."  Id,  p.  54  \Ruffner8Y.  Lewis*  ex^ors^  ^Term!^ 

7  Leigh  720,     Under  the  circumstances  of  this  case  it 

was  proper  to  resort  to  an  account  of  issues,  profits,  &  ais. 
&c.  as  a  mode  of  adjustment  between  the  tenants  in 
common.  It  is  not  a  case  of  land  used  for  agricultural 
purposes  only,  in  which  there  is  no  diflSculty  in  ascer- 
taining a  fair  rent  for  use  and  occupation  ;  nor  is  it 
such  a  case  as  that  of  Early  (&  wife  v.  Friend^  (&c.  where 
the  property  consisted  of  salt  works,  the  yearly  value 
of  which  might  be  ascertained  with  reasonable  cer- 
tainty, and  where  a  money  rent  had  been  contracted 
for  and  paid  to  some  of  the  tenants  in  common, 
which  furnished  a  standard  for  ascei'taining  the  amount 
due  to  others  ;  but  it  is  the  case  of  a  lead  mine,  the 
yearly  value  of  which,  and  more  especially  of  an  undi- 
vided and  uncertain  portion  of  which,  is  incapable  of 
ascertainment.  Nor  would  it  be  just,  in  settling  the 
account  of  issues  and  profits,  to  charge  the  occupying 
and  operating  tenants  with  a  certain  sum  per  ton  for 
the  quantity  of  ore  raised  from  the  mine,  nor  to  credit 
them  with  an  estimated  sum  per  ton  for  raising  the 
ore  and  manufacturing  the  lead,  as  contended  for  by 
the  appellants.  Such  a  mode  would  be  founded  on 
conjecture  merely,  and  would  be  very  unequal  and 
unjust,  as  it  could  not  be  known  what  would  be  the 
cost  of  raising  ore,  which  would  depend  upon  its  situ- 
ation in  the  mine,  its  degree  of  richness,  and  the 
facility  or  difficulty  of  getting  at  it,  as  well  as  upon 
the  uncertain  price  of  labor ;  nor  what  would  be  the 
cost  of  manufacturing  lead,  which  would  depend  upon 
the  varying  price  of  labor  and  supplies.  The  best 
mode  of  settling  such  an  account,  and  one  which  is 
perfectly  just,  supposing  the  tenant  to  have  been  capa- 
ble and  faithful,  is  to  charge  him  with  all  his  receipts, 
and  credit  him  with  all  his  expenses,  on  account  of  the 
operation  of  the  mine.     This  mode  had  been  pursued 
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1M9.  by  the  owners  of  this  mine  prior  to  1838,  when  several 
^Srm.*  operations  were  conducted  by  different  owners,  who 
accounted  with  the  other  tenants  for  their  shares  and 

&ai8.     proportions  of   the  net  profits.     It  wfis  also  pursued 


V. 

Pierce. 


by  them  from  1838  to  184:8,  during  which  period  they 
all  operated  in  one  partnership.  The  same  course 
ought  to  be  pursued  in  regard  to  th6  operations  since 
1848,  which  were  conducted  by  the  appellants  and  the 
appellee  separately.  They  severally  conducted  their 
operations  with  the  expectation  of  accounting  for  net 
profits  with  the  other  tenants  in  common,  and  kept 
their  accounts  accordingly.  The  agreement  of  the  9th 
of  May  1855,  recognizes  that  mode  of  settlement  as 
the  proper  one,  and  provides  for  the  making  of  such  a 
settlement.  And  the  consent  decree  entered  on  the 
next  day,  the  10th  of  May  1855,  directs  accordingly. 
The  account  was  therefore  properly  settled  in  that 
mode. 

The  court  is  further  of  opinion  that  in  settling  the 
account  of  the  appellee  Pierce  the  commissioner  prop- 
erly gave  him  credit  for  improvements  made  by  him, 
and  the  Circuit  court  therefore  did  not  err  in  over- 
ruling the  appellants'  1st  exception  to  the  report  of  the 
said  commissioner.  The  said  Pierce  having  a  right  as 
tenant  in  common  to  occupy  and  operate  the  mine,  had 
also  a  right  to  make  such  improvements  as  were  neces- 
sary for  that  purpose  and  to  deduct  the  cost  of  such 
improvements  from  the  proceeds  of  the  operation.  It 
does  not  appear  that  he  made  any  improvements  which 
were  not  necessary  or  were  not  of  permanent  value  to 
the  estate,  or  that  he  incurred  any  unnecessary  expense 
in  making  them.  All  of  them  were  necessary  to  his 
convenient  occupation  and  use  of  the  mine,  except 
perhaps  the  small  expense  incurred  in  fixing  up  a 
building  already  on  the  land,  for  a  store ;  and  if  it  be 
true  as  seems  to  be  the  case,  that  good  management  in 
conducting  the   operations  of  a  mine  requires  that  a 
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store  should  be  kept  in  coimection  with  such  opera-      imo. 
tions,  then  the  fixing  of  the  storehouse  was  a  proper  im-  ^Term^ 

provement  to  be  made  and  charged  for  in  the  account. 

But  whether  it  was  necessary  or  proper  for  the  opera-  &  ais. 
tion  of  the  mine  or  not,  it  was  a  permanent  improve- 
ment of  the  property,  which  enured  to  the  benefit  of  all 
the  owners,  and  the  expense  of  making  it  is  therefore 
properly  chargeable  to  them  in  the  account.  Although 
the  improvements  which  were  already  on  the  property 
when  Pierce  commenced  his  operations  may  have  been, 
as  alleged,  "amply  sufficient  for  the  judicious  and  bene- 
ficial conduct  of  the  business,"  yet  those  improvements, 
or  nearly  all  of  them,  were  in  the  exclusive  use  of  the 
appellants,  and  Pierce  could  not  exercise  his  right  as  a 
tenant  in  common  to  occupy  and  use  the  mine  without 
making  other  improvements  which  were  necessary  for 
that  purpose.  But  it  appears  from  the  account  of  the 
appellants  that  a  large  amount  was  expended  by  them 
in  making  improvements  after  Pierce  commenced  his 
operations,  which  amount  is  charged  in  the  said  account 
and  was  allowed  by  the  commissioner.  And  it  ap- 
pears from  the  evidence  that  the  improvements  made 
by  Pierce,  or  nearly  all  of  them,  have  been  actually 
used  by  the  appellants  since  they  became  purchasers 
of  Pierce's  interest  in  the  mine. 

The  court  is  further  of  opinion  that  the  Circuit 
court  did  not  err  in  overruling  the  appellant's  second 
exception  to  the  commissioner's  report,  being  <'to  the 
whole  frame  and  principle  of  the  report."  Reasons 
have  already  been  given  to  show  that  in  this  case  it 
was  not  '*the  duty  of  the  commissioner  to  fix  a  proper 
cash  value  per  ton  on  the  manufacture  of  lead,"  with 
a  view  of  settling  the  account  upon  that  basis,  but  to 
go  "into  a  detailed  statement  and  account  of  the 
transactions  and  expenditures"  of  the  parties,  with  a 
view  to  a  fair  and  just  settlement  between  them  on 
account  of  profits  actually  received.     The  chief  com- 
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1889.     plaint  of  the  appellants  is,  that  Pierce  conceived  and 
T^rm^  conducted  his  separate  operations  of  the  mine  with  a 


view  to  his  own  profit  and  without  any  regard  to  the 

&  ai8.  interests  of  his  co-tenants  in  common ;  that  he  con- 
pierce  ^^^^^^  ^  store  in  connection  with  his  operations  of  the 
mine  ;  that  his  plan  was,  to  turn  the  profits  of  the  com- 
bined operation  as  much  a;9  possible  in  the  channel  of 
the  store,  the  whole  of  the  profits  of  which  were  his, 
and  to  divert  them  from  the  business  of  the  mine,  the 
profits  of  which  he  had  to  share  with  his  co-tenants  ; 
that  he  charged  a  large  profit  upon  every  thing  fur- 
nished by  him  from  his  store,  and  only  employed  such 
hands  as  would  consume  all  or  most  of  their  wages  in 
living,  requiring  them  to  buy  all  of  their  supplies  from 
him  ;  that  all  of  them  were  trifling,  and  none  of  them 
were  worth  their  wages ;  and  that  the  result  of  his 
operations  of  the  mine  has  been  to  make  a  very  small 
profit  compared  with  the  profit  made  by  the  appel- 
lants, whose  operations  they  say  were  conducted  on  a 
diflferent  principle.  If  this  complaint  had  been  mate- 
rially sustained  by  the  proofs,  it  ought  to  have  had  an 
important  eflfect  on  the  result  of  the  case  ;  but  we  are 
of  opinion  that  it  is  not.  As  to  the  remark  of  Pierce, 
to  which  one  or  two  of  the  witnesses  testify  that  a 
small  proprietor  might  make  a  large  quantity  of  lead, 
and  make  a  profit  on  expenditures  by  selling  goods  ;  it 
does  not  appear  when  it  was  made,  and  it  seems  to 
have  been  a  casual  remark  not  sufllcient  to  indicate  a 
fraudulent  purpose  on  the  part  of  Pierce  to  pursue  such 
a  plan.  He  had  a  right  to  keep  a  store  in  connection 
with  his  mining  operations,  as  the  appellants  did  in 
connection  with  theirs  ;  and  according  to  the  testimony 
it  appears  that  it  is  conducive  to  the  convenient  and 
profitable  operation  of  the  mine  to  keep  a  store  in 
connection  therewith.  He  did  not  charge  any  thing 
more  for  articles  furnished  from  the  store  for  use  in  his 
mining  operations,  or  for  the  use  of  the  hands,  than  he 
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charged  for  similar  articles  sold  by  him  toother  custom-      laee. 
era,  or    than  other  merchants  in  the  neighbourhood    Term^ 
charged  for  similar  articles  sold   to   their  customers. 

4     1,  .     .  .  T         1  .  ^      J        Graham 

And  the  commissioner,  m  settling  his  account,  de-  &ais. 
dacted  the  profits  included  in  the  charges  for  articles 
used  in  hia;  mining  operations, '  so  as  to  place  him  and 
the  appellants  on  the  same  footing  in  that  respect,  they 
having  charged  only  cost  for  such  articles  used  in  their 
operations.  If  his  hands  were  trifling  and  their  serv- 
ices not  worth  their  wages,  it  does  not  appear  that  he 
did  not  employ  the  best  he  could  procure,  and  it  is  not 
pretended  that  he  employed  more  than  were  necessaiy 
to  his  mining. operations,  or  that  he  paid  them  higher 
wages  than  were  paid  by  the  appellants  for  similar 
hands.  The  profits  of  his  store  were  small,  and  much 
less  than  were  the  profits  of  the  appellants'*  store  dur- 
ing the  same  period.  As  to  the  profits  of  his  mining 
operations  compared  with  those  of  the  appellants,  it  is 
impossible  to  ascertain  them  from  the  materials  in  the 
record,  as  a  large  amount  of  ore  extracted  by  him  from 
the  mine  was  turned  over  by  him  when  he  sold  out  to 
the  appellants,  and  the  proceeds  of  it  have  gone  into 
their  accounts,  thus  swelling  their  apparent  profits, 
while  the  apparent  profits  made  by  him  are  reduced 
by  the  expense  of  raising  the  ore  and  partly  manufac- 
turing it.  The  appellants  had  the  great  advantage  of 
being  in  possession  of  almost  all  the  old  improvements 
and  fixtures,  and  proceeded  to  carry  on  their  mining 
operations  without  interruption,  and  no  doubt  with 
experienced  hands,  while  the  appellee  had  to  make  new 
improvements  ^nd  probably  employ  new  hands,  and  it 
was  therefore  a  long  time  before  he  could  commence 
his  mining  operations.  He  seems  to  have  desired  to 
do  the  best  he  could  for  the  interest  of  himself  and  his 
co-tenants.  Unfortunately,  he  and  they  conducted 
rival  establishments,  both  in  regard  to  mining  and 
merchandising  ;  and  still  more  unfortunately,  the  effect 
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1889.      of  this  rivalry  was  to  produce  ill  feeling  between  them 
^^^  and  to  cause  them  to  throw  stumbling  blocks,  instead 
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of  facilities,  into  each  other's  way.     The  natural  fruit 

Graham  , 

&  ais.  of  all  this  was,  to  involve  them  in  angry  and  expensive 
litigation.  But  the  appellants  have  no  cause  to  com- 
plain of  the  appellee  in"  this  respect,  and  seem  to  have 
been,  at  least,  as  much  in  fault  as  he  in  bringing  about 
these  evils.  The  account  between  them  may  therefore 
be  considered  as  balanced  on  that  score.  The  neces- 
essary  eflfect  of  rival  establishments,  even  if  they  had 
produced  no  ill  feeling  nor  conflict  of  action  between 
the  parties,  would  have  been,  to  reduce  the  profits  of 
each  by  increasing  the  price  of  labour  and  supplies, 
and  reducing  the  price  of  goods  sold  at  the  stores. 
The  evil  was  greatly  increased  in  this  instance  by  the 
ill  feeling  and  conflicts  which  were  engendered  by  the 
rivalry  between  those  parties.  But,  as  before  stated, 
the  appellants  have  no  just  cause  of  complaint  on  that 
ground. 

The  court  is  further  of  opinion  that  the  Circuit 
court  did  not  err  in  overruling  the  appellants'  third 
exception  to  the  commissioner's  report,  ^'because  he 
has  not  charged  the  defendant  Pierce  with  the  sum  of 
$920,  the  damages  recovered  against  the  complainants 
upon  the  dissolution  of  an  injunction."  The  ground 
of  this  exception  is,  that  these  damages  were  allowed 
by  the  jury  in  lieu  of  profits  which  Pierce  would  have 
made  but  for  the  injunction  ;  and  as  the  profits  would 
have  belonged  to  all  the  tenants  in  common,  so  ought 
the  damages.  But  we  cannot  tell  what  influenced  the 
jury  in  allowing  damages  in  the  action  brought  by 
Pierce  upon  the  injunction  bond.  We  cannot  pre- 
sume that  they  intended  to  compensate,  not  only  the 
loss  which  Pierce  alone  sustained  by  the  injunction, 
but  also  the  loss  which  the  appellants  themselves,  who 
were  in  eflfect  the  defendants  in  the  action,  sustained 
by  their  own  injunction.     We  cannot  presume  that  the 
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jury  intended  to  allow  damages,  of  which   only*  one      laee. 

Januaj 
Term. 


sixteenth  would  enure  to  the  plaintiff  in  the  action,  January 


V. 

Pierce. 


while  fourteen  sixteenths  would  enure  and  be  returned 

to  the  defendants  themselves.  The  action,  though  in  &  ais. 
form  ex  coritractu^  was  in  substance  ex  delicto^  and  the 
evidence  may  have  been  such  as  to  warrant  the  jury  in 
aUowing  exemplary  damages  ;  in  which  case,  of  course, 
the  defendants  who  did  the  wrong  could  have  no  right 
to  participate  in  the  benefit  of  the  damages.  Besides, 
we  have  no  account  in  the  case  of  the  cost  and 
exp>enses  incurred  by  the  plaintiff  in  prosecuting  the 
action,  or  of  the  cost  and  expenses  incurred  by  him  in 
the  injunction  suit,  over  and  above  the  legal  costs 
recovered  against  the  other  parties. 

The  court  is  further  of  opinion,  that  the  Circuit 
court  did  not  err  in  overruling  the  appellants'  fourth 
exception,  which  is  ''to  the  allowance  to  Pierce  for  the 
amount  of  claim  on  George  Earp  of  $2,780,  upon  the 
ground  that* it  was  lost."  Without  reviewing  the  evi- 
dence in  regard  to  this  claim,  it  is  enough  to  say  that 
we  do  not  consider  it  suflScient  to  show  that  the  claim 
was  lost  by  the  negligence  of  Pierce.  On  the  con- 
^trary,  we  think  it  shows  that  the  claim  was  not  lost  by 
such  negligence. 

The  court  is  further  of  opinion,  that  the  Circuit 
court  did  not  err  in  overruling  the  appellants  fifth  and 
last  exception,  which  is  to  the  allowance  of  the  salary, 
board  &c.  of  agents  employed  by  Pierce.  The  ground 
of  this  exception  is  that  these  agents  were  employed 
as  well  about  the  individual  business  of  Pierce  as  in 
his  mining  operations.  But  the  salary  of  only  one 
agent  during  the  period  of  those  operations  is  allowed 
by  the  commissioner,  and  it  appears  that  at  least  one 
agent  was  necessary  and  was  employed  in  those  opera- 
tions during  said  period. 

There  is  another  assignment  of  error  in  the  petition 
of  the  appellants  to  the  District  court  for  a  supersedeas 
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J88D.     to  the  decree  of  the  Circuit  court,  beinfr  the  7th  which 

January  ,  ,  . 

Term,    remains  to  be  noticed,  and  is  in  these  words  :     ^^The 
j^^     court  erred  in  decreeing  a  balance  in  favor  of  Pierce 

&  ais.  against  your  petitioners  under  the  facts  of  the  case. 
PiJrce.  Pierce  refused  to  co-operate  with  them  and  set  up  a 
rival  establishment  which  he  so  conducted  as  to  yield 
comparatively  no  profits,  and  he  is  shown  to  have  in- 
jured the  common  interests  far  more  than  the  amount 
of  his  interest  in  the  profits  made  by  the  company. 
No  damage  is  allowed  your  petitioners  for  the  injuries 
they  have  sustained.  The  decree  allows  him  profits 
in  their  operation  without  holding  him  to  account  for 
corresponding  profits  or  damages  inflicted."  Damage 
necessarily  resulted  to  the  appellants,  both  in  their 
mining  and  mercantile  operations,  from  the  carrying 
on  of  similar  operations  by  the  appellee,  and  that  is 
the  kind  of  damage  to  which  the  witnesses  no  doubt 
generally  refer  in  their  testimony  in  this  cause.  But 
as  the  appellee  had  as  much  right  to  carry  on  his  opera- 
tions as  the  appellants  had  to  carry  on  theirs^  such  dam- 
age is  merely  damnum  ah%qybe  injuria.  The  appellee 
had  no  right  to  destroy  or  waste  the  common  property, 
and  if  he  had  wilfully  done  so,  or  by  gross  negligence 
had  occasioned  such  destruction  or  waste,  he  would, 
undoubtedly,  have  been  responsible,  in  some  form  or 
other,  for  the  injury  thus  done  to  his  co-tenants.  Some 
of  the  witnesses  in  this  case  speak  of  much  waste 
having  been  committed  in  the  mining  operations  of 
the  appellee  by  the  unskUlf  ul  and  careless  conduct  of 
his  agents  and  hands.  It  does  not  appear  that  he  did 
not  employ  the  best  agents  and  hands  he  could  under 
the  circumstances.  But  a  suflicient  answer  to  this 
complaint  is,  that  there  is  no  charge  in  the  bill  of  any 
such  waste  or  destruction.  It  is  a  bill  for  partition  and 
for  the  settlement  of  an  account  by  the  appellee  both 
of  his  mining  and  mercantile  operations.  The  chief 
complaint  of  it  is,  that  he  had  so  conducted  his  opera- 
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tioDS  as  to  make  a  large  profit  by  merchandising  and  a     1868. 
small  profit  by  mining,  and  the  complainants  say,  that  "^^^^ 
* 'after  very   mature  reflection  and  much  actual  expe- ■ 


rience,  at  least  a  portion  of  them  have  come  to  the     ^ais. 


conclusion  that  the  profits  of  the  mercantile  establish- 
ment, the  necessary  and  indispensable  accompaniment 
of  the  successful  manufacture  of  lead,  ought  in  equity 
and  justice  to  be  regarded  as  the  joint  property  of  the 
owners  thereof,  and  that  they  ought  to  be  participants 
in  them  equally,  to  the  extent  of  their  several  interests 
in  the  subject  out  of  which  they  were  made."  The 
complainants  therefore  pray  for  an  account  and  relief 
accordingly.  After  the  bill,  but  before  the  answers 
were  filed,  to  wit,  on  the  9th  of  May  1855,  an  agree- 
ment was  made  between  the  parties,  whereby  it  was, 
among  other  things,  agreed  that  Pierce  should  sell  his 
interest  in  the  mine  and  certain  lands  thereto  at- 
tached for  $15,000  ;  and  that  '*if  said  Pierce  should 
hereafter  acquire  or  purchase,  lease  or  otherwise, 
any  interest  in  the  property  before  described,  he 
is  under  no  circumstances  to  work  his  own  interest, 
or  to  come  into  competition  with  the  other  owners 
in  the  manufacture  of  lead,  but  the  business  in  re- 
gard to  the  manufacture  of  lead,  in  the  event  he  shall 
acquire  any  further  interest,  is  to  be  conducted  jointly, 
in  conjunction  with  the  other  proprietors,  who  may  be 
operating  for  the  joint  benefit  of  all  interested."  And 
it  was  further  agreed  by  the  parties,  '*that  as  they 
have  each  been  engaged  in  merchandising  in  connec- 
tion with  the  manufacture  of  lead,  they  will  in  the 
future  settlement  of  their  accounts,  relinquish  and 
abandon  all  claim,  each  upon  the  other,  to  mercantile 
profits,  and  in  the  settlement  of  their  accounts  they 
will  have  reference  only  to  the  quantity  of  lead  made, 
the  expense  of  making,  transportation  and  sales,  as 
disconnected  with  the  mercantile  business,"  ''and  that 
this  agreement  is  not  to  preclude  either  party  from 
having  a  fair  and  full  settlement  of  all  the  matters 


Pierce. 
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1868.      between  them  concerning  the  manufacture  and  sale  of 
"^Term!^  lead,    with   the  single  exception,  that  any  mercantile 


V. 

Pierce. 


profits  made  by  either  party  is  not  to  be  brought  into 

Aais.  the  account."  On  the  day  after  this  agreement  was 
entered  into,  a  consent  decree  was  made,  directing  a 
commissioner  to  ^^take  an  account  of  the  manufacture 
and  sales  of  lead  by  the  said  complainants  and  by  the 
said  defendant  Pierce  from  and  after  the  17th  day  of 
February  1848,  to  be  by  him  stated,"  &c.  It  was  the 
duty  of  the  commissioner  under  this  decree  to  take  an 
account  only  ''of  the  manufacture  and  sale  of  lead  by 
the"  parties  respectively,  and  not  of  any  conjectural 
damages  arising  from  any  supposed  destruction  or 
waste  of  the  property  occasioned  by  the  act  or  neglect 
of  any  of  the  parties,  as  that  matter  was  not  embraced 
in  the  bill,  nor  in  the  agreement  aforesaid,  nor  in  the 
said  decree  for  an  account.  The  commissioner  there- 
fore, in  taking  the  account,  properly  disregarded  that 
matter,  and  all  the  evidence  in  relation  thereto. 

The  commissioner  having  taken  the  account,  and 
ascertained  a  balance  to  be  due  thereon  by  the  appel- 
lants to  the  appellee,  made  his  report,  in  which  this 
passage  occurs :  ''The  complainants  will  hereafter 
render  an  account  of  a  remnant  of  the  business  still 
left  in  their  hands."  The  Circuit  court  overruled  all 
the  exceptions  to  the  report,  confirmed  the  same,  and 
rendered  a  decree  for  the  payment  of  the  said  balance, 
but  took  no  notice  of  what  was  said  in  the  report  in 
regard  to  the  future  account  to  be  rendered  by  the 
complainants  as  before  stated,  although  the  decree  was 
final.  The  District  court  was  of  opinion  that  the  Cir- 
cuit court  should  not  have  proceeded  to  a  final  deter- 
mination of  the  cause,  but  should  have  confirmed  the 
said  report  and  recommitted  the  cause  to  the  commis- 
sioner, with  instructions  to  state  and  settle  the  matters 
of  account  between  the  parties,  referred  to  in  his 
report  as  not  settled,  but  not  to  reopen  or  disturb  the 
account  so  far  as  already  settled,   and  mi^e  report  of 
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his  proceedings  to  the  court,  and  upon  the  coming  in      i86d. 
and  confirmation   of    such  new    report,    should  pro-  ^^^^ 

nounce  such  decree  as  equity  may  require  ;  and  the 

District  court  decreed  accordingly,  reversing  in  part  &ai8. 
and  affirming  in  part  the  decree  of  the  Circuit  court, 
and  remanding  the  cause  for  further  proceedings,  but 
gave  to  Pierce  his  costs  in  the  District  court.  We 
think  that  instead  of  reversing  in  part  and  affirming 
in  part  the  decree  of  the  Circuit  court  as  aforesaid,  the 
District  court  might  perhaps,  more  properly,  have 
amended  the  decree  of  the  Circuit  court  by  directing 
the  account  to  be  taken  which,  according  to  the  com- 
missioner's report,  the  complainants  were  thereafter  to 
render  as  aforesaid,  or  by  reserving  liberty  to  any  of 
the  parties  thereafter  to  apply  by  motion  in  the  cause 
in  the  said  Circuit  court  for  an  order  for  such  an 
account,  and  then  have  affirmed  the  said  decree  thus 
amended.  It  is  not  probable  that  the  result  of  that 
account  will  diminish  the  balance  already  reported  to 
be  due  to  the  appellee,  and  it  seems  therefore  to  be 
unnecessary  to  withhold  the  payment  of  the  said  bal- 
ance until  that  further  account  can  be  settled.  The 
appellants  do  not  object  to  the  decree  of  the  Circuit 
court  for  not  directing  a  further  account.  On  the  con- 
trary, they  say  that  *'no  exception  was  ever  taken  to 
the  report  because  it  was  incomplete,  or  was  not  a 
finality  ;"  ^^neither  party  asked  for  a  new  order  for  an 
account,  nor  for  a  recommitment  of  the  report  ;"  ''the 
decree  taken  by  Alexander  Pierce  was  final,  disposing 
of  the  subject  and  the  costs — no  other  or  further  pro- 
ceeding was  asked  for  by  him;"  and  they  therefore 
contend  that  the  decree  of  reversal  on  that  ground  is 
erroneous.  But  as  this  error,  if  it  be  one,  is  to  the 
prejudice  of  the  appellee,  and  he  does  not  complain, 
but  is  content  with  the  decree  of  the  District  court  as 
it  is,  we  therefore  think  it  ought  to  be  affirmed. 
Decbee  affirmed. 
4 
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^klttnantf. 


1809. 


^^"^  HoNAKEE  V.  Howe. 

Term. 

February  2. 

1.  At  common  law,  if  upon  a  prosecution  for  an  assault  and 
battery  the  defendant  pleaded  g-uilty,  the  record  was  compe- 
tent evidence  in  a  civil  action  for  the  same  assault  and  bat- 
tery, to  prove  it. 

2.  But  where  the  defendant,  without  pleading-,  throws  himself 
upon  the  mercy  of  the  court  and  submits  to  a  fine,  the  record 
is  not  evidence  in  a  civil  action  for  the  same  act,  to  prove  it. 

3.  In  Virginia,  where  the  defendant  on  an  indictment  for  a 
misdemeanor,  without  pleading,  confesses  a  judgment  for  a 
specific  sum  as  a  fine,  the  record  is  not  evidence  in  a  civil 
action  for  the  same  cause,  to  prove  the  fact.  Nor  is  it  evi- 
dence to  enhance  the  damag-es. 

This  was  an  action  of  assault  and  battery  in  the 
Circuit  court  of  the  county  of  Pulaski,  brought  by 
Joseph  H.  Howe  against  Henry  Honaker.  The  defend- 
ant pleaded  not  guilty,  and  son  assa/ult ;  on  which 
issues  were  taken. 

On  the  trial  of  the  cause  the  plaintiff  offered  in  evi- 
dence the  record  of  an  indictment  in  the  Circuit  court 
of  Pulaski,  in  the  name  of  the  Commonwealth  against 
the  defendant,  for  an  assault  upon  the  plaintiff  with 
an  intent  to  kill  him.  To  this  indictment  the  defend- 
ant Honaker,  without  pleading  in  proper  person,  with 
the  assent  of  the  court,  confessed  a  judgment  for  five 
dollars  and  the  costs ;  upon  which  the  court  entered 
up  a  judgment.  The  defendant  moved  to  exclude  this 
evidence  ;  but  the  court  overruled  the  motion,  and 
allowed  the  evidence  to  be  introduced  :  and  the  defend- 
ant excepted/ 

The  jury  found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages    at   one    thousand    dollars.     The 


Digitized  by 


Google 


Honaker 

▼. 

Howe. 


COTTRT  OF   APPEAIJ3   OF   VIBGDOA.  51 

defendant  thereupon  moved  the  court  for  a  new  trial,  isoo. 
on  the  grounds  that  the  verdict  was  contrary  to  the  ^^^^^ 
evidence,  and  that  the  damages  were  excessive.  But 
the  court  overruled  the  motion,  and  rendered  judg- 
ment according  to  the  verdict ;  and  the  defendant 
again  excepted.  This  exception  was  not  noticed  in 
this  court. 

The  ca^  was  taken  to  the  District  Court  of  Appeals 
at  Abingdon,  where  the  judgment  was  affirmed.  And 
Honaker  then  applied  to  a  judge  of  this  court  for  a 
sapersedeas  ;  which  was  awarded. 

John  W.  Johnston^  for  the  appellant. 
Staples^  for  the  appellee. 

JoTKES,  J.  The  only  question  raised  in  the  argu- 
ment here,  and  the  only  one  we  have  to  decide,  is, 
whether  the  Circuit  court  erred  in  admitting  as  evi- 
dence for  the  plaintiff  the  record  of  the  proceedings,  • 
upon  an  indictment  against  the  defendant  for  the  same 
assault  and  battery  on  which  this  action  is  founded. 
Upon  that  indictment  the  defendant,  without  filing  any 
plea,  came  into  court,  according  to  a  practice  which  is 
familiar  in  this  State,  and  confessed  a  judgment  for 
five  dollars  and  the  costs  ;  the  entry  being  as  follows : 
<*The  defendant,  in  proper  person,  with  the  assent  of 
the  court,  confessed  a  judgment  for  five  dollars  fine 
and  the  costs.  Therefore  it  is  considered  by  the  court 
that  the  defendant  forfeit  and  pay  to  the  Common- 
wealth the  fine  aforesaid,  besides  her  costs  by  her  about 
her  prosecution  in  this  behalf  expended." 

It  was  very  properly  conceded  in  the  argument,  that 
the  judgment  upon  an  indictment  for  an  assault,  can- 
not, by  reason  of  want  of  mutuality,  be  given  in  evi- 
dence in  a  civil  action  for  the  same  assault,  to  estab- 
lish as  res  adjv^Ucaia^  the  fact  on  which  it  was  founded. 
But   while   such  a  judgment  cannot   be  given  in  evi- 
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itfl».      dence  as  a  judgment^  yet  when  it  is  founded  on  the  plea 
^■mm^  of  guilty,  the  record  is  admissible  in  the  civil  action, 

because   the   plea  of  guilty  was  a  direct   and  express 

Y.  confession  of  the  truth  of  the  charge,  and  the  record 
Hawe.  iy  admissible  to  prove  this  confession.  Upon  such  a 
plea,  the  entry,  according  to  the  old  forms,  is  qiu>d 
cognovit  indlctamentuiit.  And  it  is  laid  down  in  many 
books,  upon  the  authority  of  a  case  in  the  Year  Book, 
*9  H.  6,  60  a,  that  such  a  direct  and  express  confession 
on  an  indictment  for  a  trespass,  concludes  the  defend- 
ant, so  that  he  cannot  afterwards  plead  not  guilty  in  a 
civil  action  brought  against  him  for  the  same  matter. 
Whether  such  an  admission  of  guilt  ought  to  be  held 
conclusive  on  the  defendant  in  a  civil  action,  it  is  not 
necessary  to  enquire,  but  there  is  no  doubt  that  it  would 
be  admissible  evidence  in  such  an  action.  And  so  it  is 
contended,  that  the  confession  of  judgment  in  this  case 
was  an  admission  of  the  facts  charged  in  the  indict- 
*  ment,  and  was  on  that  ground  admissible  as  evidence 
for  the  plaintiff  in  the  present  action. 

There  is  another  kind  of  confession  known  in  the 
practice  of  criminal  courts  under  the  common  law, 
which  is  spoken  of  as  an  implied  confession.  That  is, 
where,  in  a  case  not  capital,  the  defendant,  without 
pleading  guilty,  or  expressly  confessing  the  truth  of 
the  indictment,  throws  himself  on  the  mercy  of  the 
court,  and  desires  to  submit  to  a  small  fine.  This 
request  may  be  granted  or  refused  by  the  court,  as  it 
may  think  proper.  If  the  court  grants  the  request,  the 
entry  on  the  record  is  not  quod  cognovit  indictamenturriy 
as  in  the  case  of  an  express  confession,  but  q^vod  non 
vult  contendere  cum  domino  rege^  et  se  posuit  in  gratiam, 
curtcBj  and  the  defendant  is  not  put  to  a  more  direct 
confession.  1  Chit.  Cr.  Law  431.  The  effect  of  such 
an  implied  confession  is  not  the  same  as  that  of  a  direct 
and  express  confession  by  the  plea  of  guilty.  Thus,  in  the 
case  before  referred  to  from  the  Year  Book,  it  was  held 
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that  the  defendant  will  not  be  concluded  by  such  an      is*. 
implied  confession  from  pleading  not  guilty  in  a  civil    ^^^ 
action  founded  on  the  same  fact,  as  it  was  held  he  will 

-       .  -Tfc       .     .  •   1  i  Honaker 

be  by  an  express  confession.    'But  it  is  material  to  en-       v. 
quire  whether  this  proceeding  on  the  part  of  a  defend-    ^^^•^ 
ant    involves  such    a  confession  of  the  truth  of  the 
charge  made  in  the  indictment,  as  to  make  it  admissi- 
ble at  all  as  evidence  against  him  in  a  civil  action. 

The  essential  difference  between  the  effect  of  a 
direct  or  express  confession,  and  that  of  a  confession 
implied  upon  a  nolo  contendere^  seems  to  be  clearly 
marked  by  the  difference  in  the  form  of  the  entry. 
The  direct  confession  is  an  acknowledgment  of  the 
fact  charged  in  the  indictment,  and  accordingly  the 
entry  is  cognovit  indictaTnentum,  No  such  entry  is  made 
upon  the  plea  of  nolo  contender e^  which  indicates  that  it 
is  not  understood  as  an  acknowledgment  of  the  fact 
charged.  The  entry  in  such  a  case  imports  merely, 
that  the  defendact  is  ^villirijg  and''dieSii1)us^  •  if  the  court 
will  allow  it,  to*t)ay'a  sthall  fi[n^  itt  brder'to  get  rid  of 
the  prosecution.  •  Such  a  i>i!oceediAg*OR  th^^  part  of  the 
defendant  implied  a  confession  *^in*  k*  manner, '^  as 
Hawkins  says,  of  the  truth  of  the  charge.  But  it  is, 
strictly  speaking,  only  an  agreement  on  the  part  of  the 
defendant,  that  the  fact  charged  may  be  considered  as 
true  for  the  purposes  of  the  case,  but  for  them  only. 
Being  unwilling  to  confess  the  truth  of  the  charge,  he 
will  not  plead  guilty  :  thinking  it  best  for  him  not  to 
submit  to  a  trial,  he  will  not  plead  not  guilty  :  but 
desiring  to  make  his  peace  on  the  best  terms,  he 
throws  himself  on  the  mercy  of  the  court,  and  declares 
his  willingness  to  pay  a  fine,  without  confessing  or 
denying  his  guilt.  He  agrees  that  the  court  may  con- 
sider him  guilty  for  the  purpose  of  imposing  a  fine 
upon  him,  but  the  agreement  goes  no  further.  Accord- 
ingly? it  ^^^  said  by  the  court  in  Commonwealth  v. 
Jil^niy  8  Mete.  K.  232,  that  the  plee^otnolo  contendere, 
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1889.      like  a  demurrer,  admits,   for  the  purposes  of  the  case, 
^^^  all  the  facts  which  are  well  stated,   but  is  not  to  be 


used  as  an  admission  elsewhere.     And  in  Guild  v.  Lee^ 

V.       3  Bost.  Law  R.  433,   wliich  was  an  action  of  assault 


Howe. 


and  battery,  it  was  held  by  Shaw,  C.  J.,  that  the  plain- 
tiff could  not  give  in  evidence  the  proceedings  on  aa 
indictment  against  the  defendant  for  the  same  assault, 
to  which  he  had  pleaded  nolo  contendere.  The  Chief 
Justice  said  :  *'I  have  no  doubt  on  the  subject  what- 
ever. The  plea  was  nolo  contendere^  sod  the  proceed- 
ings are  not  competent  evidence  in  a  civil  suit  for  the 
same  assault.  One  object  of  this  plea  is  to  prevent 
the  proceedings  being  used  in  any  other  place."  And 
this  was  held  to  be  the  law  in  Birchard  v.  Booths  4 
Wise.  R.  67,  where  the  court  regarded  the  proceeding 
on  the  indictment  as  amounting  to  a  plea  of  guilty, 
and  not  merely  to  a  nolo  contendere^  and  therefore  held 
the  record  to  be  admissible  in  the  civil  action.  The 
same  doctrine  As*t<J  the  •  fvffecJt'  of  the*  plea  of  nolo  con- 
tendere is  laid  dbWu^Jn'thfe*  last  edition  of  Greenleaf's 
Evidence,  intteCCeCtt^.yol.  1,  §  179,  ami  in  Judge  Red- 
field's  note,  Voi.'f,*  ^'537.'  ThA  difference  between  an 
express  confession  of  the  truth  of  the  indictment,  and 
the  sort  of  confession  which  is  implied  where  the 
defendant  * 'submits"  upon  a  nolo  contendere^  is  illus- 
trated by  the  decision  of  the  Supreme  court  of  North 
Carolina  in  The  State  v.  Oxendine^  2  Dev.  &  Bat.  Law 
R.  435.  In  that  case  the  defendant,  on  an  indictment 
for  assault  and  battery,  submitted  himself  to  the  mercy 
of  the  court,  and  was  fined,  and  it  was  held  that  this 
did  not  amount  to  a  conviction  of  the  offence. 

This  practice  of  pleading  twIo  contendere^  or  ''sub- 
mitting,"  as  it  is  familiarly  termed,  does  not  prevail  in 
Virginia,  The  reason  is,  as  I  apprehend,  that  in  Vir- 
ginia the  fine,  in  cases  of  misdemeanor  for  which  no 
specific  fine  is  prescribed  by  statute,  is  assessed  by  the 
jury,  and  not  by  the  court,  as  it  is  in  England,  and  in 
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the  States  which  follow  the   common  law   in  this   re-      i««. 
spect.     The    same   substantial  purpose,    however,    is  "^^^^ 
eflfected  here  by  an  arrangement  with  the  attorney  for 
the  Commonwealth,  in  pursuance  of  which  the  defend-       v. 
ant,  with   the  assent  of  the  court,  confesses  a  judg- 
ment for  such  fine  as  the  attorney  agrees  to   accept. 
The  amount  of  the  fine  is  thus  ascertained  beforehand  ; 
while  on  a  submission,  under  the   common  law  prac- 
'  tice,  it  is  left  to  the  court  to  fix  the  amount  of  the  fine 
in  its  discretion. 

Where  the  defendant  '^submits,"  under  the  common 
law  practice,  the  court  treats  the  submission  as  a  con- 
fession of  guilt,  and  imposes  the  fine  in  the  exercise  of 
its  ordinary  jurisdiction.  It  is  indispensable  that  the 
proceeding  should  be  thus  regarded  as  a  confession  of 
the  charge,  for  otherwise  there  would  be  no  foundation 
for  the  judgment  to  stand  upon.  But  in  Virginia,  if 
the  defendant  in  an  indictment  for  an  assault  and  bat- 
tery, or  other  misdemeanor,  for  which  no  particular 
fine  is  prescribed  by  statute,  confesses  the  truth  of  the 
indictment  by  a  plea  of  guilty,  the  court  cannot  pro- 
ceed to  assess  the  fine,  but  a  jury  must  be  called  for 
that  purpose.  Code,  ch.  199,  §  24.  Cases  of  special 
fines  prescribed  by  statute,  are  governed  by  sect.  3,  ch. 
43  of  the  Code.  It  is  not  necessary,  therefore,  in 
order  to  afford  a  foundation  for  the  judgment,  as  it  is 
in  the  case  of  a  **subniission,"  to  regard  the  proceed- 
ing as  implying  a  confession  of  guilt,  for  the  purposes 
of  the  case.  Such  a  confession  is  neither  necessary 
nor  sufficient  to  support  the  judgment.  The  judgment 
in  such  a  case  stands  on  no  other  foundation  than  the 
consent  of  the  defendant,  given  in  pursuance  of  the 
compromise  with  the  Commonwealth,  that  judgment 
may  be  entered  up  against  him  for  the  fine  agreed 
upon.  Nor  igf  there  anything  in  the  fact  of  proposing 
or  assenting  to  such  a  compromise  arrangement,  which 
necessarily  implies  an  admission  of  guilt.     A  def  end- 
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1809.      ant   may    be,   and   often    is,    induced    to   adopt   that 
"^^rm!^  course  by  other  considerations.     But  if  the  proceeding 

can  justly  be  regarded  as  implying  a  confession   of 

V.       guilt  for  the  purposes  of    the  case,   the  reasons  Tor 


Howe. 


excluding  the  record  in  case  of  a  nolo  contendere ^  as 
evidence  against  the  defendant  in  a  civil  action,  apply 
with  at  least  equal  force  to  a  confession  of  judgment 
under  our  practice. 

It  has  been  suggested  that  the  plaintiff  may  have 
introduced  the  evidence  in  question  with  a  view  to 
enhance  the  damages,  by  showing  that  the  defendant 
had  got  off  with  only  a  nominal  fine  in  the  criminal 
proceeding.  But  the  evidence  was  not  admissible  for 
that  purpose.  The  indictment  and  the  action,  though 
founded  on  the  same  fact,  are  distinct  remedies,  prose- 
cuted by  different  parties  and  for  different  purposes. 
On  this  ground  it  has  been  often  held,  that  the  defend- 
ant in  an  action  for  assault  and  battery,  cannot  prove 
that  he  has  been  already  punished  criminally  for  the 
same  act,  for  the  purpose  of  mitigating  the  damages. 
Coohv.  ElliH,  6  ffiUR.  ^m  ;  Wolff  y.  CfcA^;i,  8 Rich.  K 
144  \  Jefferson  Y.  Ada?n8,  4Harring.  R.  321  ;  Phillips  y. 
Kelly,  29  Alab.  R.  628 ;  28  Miss.  K,.  621. 

On  the  same  ground,  if  not  indeed  with  stronger 
reason,  the  plaintiff  in  a  civil  action  ought  not  to  be 
allowed  to  prove  that  the  defendant  has  paid  only 
nominal  damages  to  the  Commonwealth,  for  the  pur- 
pose of  enchancing  his  damages  in  the  action.  It  has 
sometimes  been  thought  that  a  defendant,  in  order  to 
protect  himself  against  the  injustice  of  a  double  pun- 
ishment for  the  same  act,  ought  to  be  allowed  to  avoid 
the  infliction  of  damages  for  the  sake  of  punishment 
in  the  civil  action,  where  the,  plaintiff  seeks  to  obtain 
such  damages,  by  showing  that  he  has  been  punished 
already  at  the  suit  of  the  Commonwealth.  Smithwick 
V.  Ward,  7  Jones  R.  64.  See  Porter  v.  Seller,  23  Penn. 
R.  424.     I  express  no  opinion  on  this  question,  because 
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it  is  not  before  ua.     Hat  the  oonsiderationa  which  would     iseo. 
jufitify  the  admission  of  such  evidence  in  a  case  of  that  ^^^^ 
sort,  would  not  authorize  the  plaintiff  in  the  civil  ac- 
tion to  enchance  his  damages,  by  showing,  as  evidence 
in  chief,  that  the  defendant  had  paid  only    small  dam- 
ages on  the  indictment. 

I  am,  therefore,  of  opinion,  that  the  Circuit  court 
erred  in  admitting  the  evidence  set  forth  in  the  first 
bill  of  exceptions,  and  that  the  judgment  of  the  Dis- 
trict court,  and  the  judgment  of  the  Circuit  court, 
should  both  be  reversed. 

The    other   judges    concurred    in    the    opinion    of 

JOYNES,  J. 

The  judgment  of  the  court  was  as  follows  : 

The  court  is  of  opinion,  for  reasons,  &c.,  that  the 
record  of  the  indictment  and  of  the  confession  of  judg- 
ment therein  set  out  in  the  first  bill  of  exceptions,  are 
not  admissible  evidence  in  this  action,  and  that  the 
same  ought,  therefore,  to  have  been  excluded  from  the 
jury  ;  and  that  the  said  judgment  of  the  said  District 
court  is  therefore  erroneous. 

Therefore  it  is  considered  by  the  court,  that  the  said 
judgment  of  the  said  District  court  be  reversed  and 
annulled,  and  that  the  appellant  recover  against  the 
appellee  his  costs  by  him  expended  in  the  prosecution 
of  his  writ  of  supersedeas  aforesaid  here. 

And  this  court,  proceeding  to  render  such  judgment 
as  the  said  District  court  ought  to  have  rendered,  it  is 
further  considered  by  the  court,  that  the  judgment  of 
the  said  Circuit  court  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  appellee  his  costs 
by  him  expended  in  the  prosecution  of  his  writ  of  su- 
persedeas in  the  said  Circuit  court.  And  it  is  ordered 
that  the  cause  be  remanded  to  the  said  Circuit  court 
for  a  new  trial  to  be  had  therein,  upon  which  the  evi- 
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1869.     dence  aforesaid,  if  again  offered  by  the  plaintiff,  and 
^T^rm^  objected  to  by  the  defendant,  shall  not  be  admitted  by 


the  court.     Which  is  ordered  to  be  certified  to  the  said 

Honaker  • 

V.       District  court,  the   clerk  of   which   court  is   directed 
Howe,    forthwith  to  certify  the  same  to  the  said  Circuit  court. 

Judgment  beveksed. 
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18fl9. 
Downey  v.  NuTT.  January 

Term. 

February  13. 

The  principles  decided  in  the  cases  of  Martin  v.  Snowden^  trus- 
tee^ Bennett  v.  Hunter^  and  Partner  &  Recker  v.  Cazenove, 
18  Gratt.  100,  and  in  Turnery.  Smithy  &c,y  Id.  830,  reaffirmed 
snd  actsed  ofi. 

This  was  an  action  of  ejectment  in  the  Circuit  court 
of  the  county  of  Alexandria,  brought  in  March  1867, 
by  William  D.  Nutt  against  James  M.  Downey,  to 
recover  a  tract  of  one  hundred  and  eighty  acres  of 
land  lying  in  that  county,  and  called  Parm-Will- Alice. 
The  defendant  appeared  and  pleaded  the  general  issue, 
and  the  parties  agreed  the  facts,  and  waiving  a  jury, 
further  agreed  that  the  suit  might  be  decided  by 
the  court. 

It  appears  that  until  the  sale  of  the  land  by  the 
tax  commissioners,  the  plaintiff  was  seized  in  fee 
of  the  land.  That  the  board  of  tax  commissioners, 
acting  under  the  acts  of  Congress  of  the  7th  of  June 
1862,  entitled  '<An  act  for  the  collection  of  direct 
taxes  in  insurrectionary  districts  within  the  United 
States,  and  for  other  purposes,"  fixed  the  amount 
of  tax  charged  upon  said  land  under  the  acts  of 
Congress  at  seventeen  dollars  and  one  cent ;  penalty 
eight  dollars  and  fifty-one  cents  ;  and  fifteen  per  cent, 
damages.  That  the  taxes  charged  upon  said  land 
were  not  paid  within  sixty  days  from  the  time  the 
amount  of  said  tax  was  fixed  by  the  commissioners,  as 
provided  for  in  the  third  section  of  said  act  of  Con- 
gress of  June  7th,  1862,  and  that  thereupon  the  said 
board  of  commissioners  caused  the  said  land  to  be  duly 
advertised  to  be  sold  at  Alexandria,  Virginia,  on  the 
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iw».      29th  of  February  1864.     That  pursuant  to  said  notice 
^Te^"^  the   said   board   caused  the   said  land   to   be  sold  in 

accordance   with   the  provisions  of  said  acts  of  Con- 

V.  gress  to  F.  H.  Pierpoint,  as  the  highest  bidder,  at  the 
Nutt.  gmjj  Qf  twenty-four  hundred  dollars.  That  the  said 
sale  was  made  without  the  knowledge  or  consent  of 
the  said  Wm.  D.  Nutt,  the  plaintiff.  That  Pierpoint 
transferred  the  said  purchase  to  the  defendant  Downey, 
to  whom  the  commissioners  issued  a  certificate.  The 
certificate  is  set  out,  and  is  in  the  usual  form :  and 
states  that  the  tract  of  land  was  charged  to  the  plaintiff 
Nutt  on  the  land  book  of  the  State  of  Virginia  for 
the  year  1860,  and  valued  on  said  book  at  |6,300  ;  and 
was  struck  off  to  the  purchaser  at  $2,400.  That 
this  is  the  land  sued  for  in  this  action;  that  it  is 
valued  on  the  commissioners'  books  for  the  county  of 
Alexandria  for  the  year  1860,  at  the  sum  of  $6,300  ; 
that  at  the  time  of  the  sale  and  at  the  time  of  the  trial 
it  was  worth  twenty  dollars  per  acre  ;  is  easily  suscep- 
tible of  division  into  smaller  tracts,  and  contains  one 
hundred  and  eighty  acres.  And  that  the  plaintiff  has 
not  conveyed  away  or  parted  with  said  land,  or  any 
part  thereof,  nor  is  his  title  thereto  in  any  wise 
affected  unless  by  and  under  the  tax  sale  above  men- 
tioned. 

Upon  this  statement  of  the  fbcts  the  Circuit  court 
rendered  a  judgment  for  the  plaintiff ;  which,  upon  a 
supersedeas  to  the  Distinct  Court  of  Appeals  at  Fred- 
ericksburg, was  afiSrmed.  And  then  Downey  applied 
to  a  judge  of  this  court  for  a  supersedeas  ;  which  was 
awarded. 

Wlll&uffhhyj  for  the  appellant. 
J^.  L.  Smith  Bud  Oyld&  Carringtov^  for  the  appellee. 

MoNCURE,  P.,  delivered  the  judgment  of  the  court: 
The  court  is  of  opinion  that  for  reasons  stated  in. 
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the  cases  of  Martin  v.  Snawden^  trustee^  Bennett  v.  Him-      i8». 
ter^  Partner  dh  Becker  v.  Cazenove^  18  Gratt.  100  ;  and  ^Term^ 

Turner  v.  Smithy  cfe<?.,Id.  830,  T^hich  rule  this  case,  there 

is  no  error  in  the  said  judgment.     Therefore,  it  is  con-       v. 
sidered  that  the  same  be  affirmed,  and  that  the  defend-     ^^^^ 
ant   recover  of  the  .plaintiff    thirty  dollars  damages, 
and  also  his   costs  by  him  about  his  defence  in  this 
behalf  expended  ;  which  is  ordered  to  be  certified,  &c. 

Rives,  J.,  dissented. 

Judgment  affibmed. 
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I^icltmond. 


18W. 


'^^  Zetblle  v.  Myers  c&  al. 

Term. 

February  23. 

1.  Where  an  agency  is  of  a  fiduciary  character,  the  principal  may 
sue  his  agent  in  equity  for  an  account  of  his  agency. 

2.  An  agency  to  manage,  lease,  and  sell  property,  and  pay  ex- 
penses upon  it,  (o  collect  debts,  and  pay  over  the  moneys  re- 
ceived to  the  principal,  is  of  a  fiduciary  character. 

3.  Z.  being  about  to  leave  the  country,  executes  a  power  of  attor- 
ney, by  which  he  gives  to  M.  and  C.  the  amplest  power  to 
manage  and  dispose  of  all  his  property  here  for  his  benefit, 
and  collect  debts  due  him.  On  the  same  day  Z.  and  his  wife 
convey  to  M.  and  C.  a  house  and  lot,  in  trust  to  lease  or  sell 
the  same,  and  pay  over  the  proceeds  as  received  to  Z.  The 
deed  of  trust  and  power  of  attorney  being  designed  to  effect 
one  common  object,  Z.  cannot  file  a  bill  against  M.  and  C. 
for  an  account  of  the  trust  subject  under  the  deed,  and  bring 
an  action  at  law  for  the  moneys  received  from  the  personal 
property  and  debts,  under  the  power  of  attorney  ;  but  if  he 
chooses  to  proceed  in  equity,  must  embrace  the  whole  in  that 
suit. 

4.  The  court  should  have  required  the  plaintiff  to  elect  whether 
he  would  amend  his  bill  so  as  to  embrace  the  whole  of  the 
transactions,  and  dismiss  his  action  at  law,  or  whether  he 
would  prosecute  that  action  ;  and  upon  his  failure  to  elect,  or 
electing  to  prosecute  his  action  at  law,  should  have  dismissed 
the  biU. 

This  was  a  suit  in  equity  in  the  Circuit  court  of  the 
city  of  Richmond,  brought  in  February  1867,  by  Spiro 
Zetelle,  against  Gustavus  A.  Myers  and  Frederic  J. 
Cridland,  seeking  to  hold  them  responsible  for  the  pur- 
chase money  of  a  house  and  lot  in  the  city  of  Rich- 
mond, sold  by  them  under  a  deed  of  trust  from  Zetelle 
and  wife  to  Meyers  and  Cridland.  The  Circuit  court 
dismissed  the  bill,  and  2ietelle  obtained  an  appeal  ta 
this  court. 
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The  cause  was  very  fully  argued  on  the  merits  by     i860. 
jRoberts^  M<icfarl(md2i.nd.  Wise^  for  the  appellant,  and  by  January 


Term. 


JoneSy  Cormjoay  Robinson  and  And/rew  Johnston^  for  the  - 
appellees  ;  but  it  went  off  on  a  point  of  form.     The    ^^«"« 
case  is  sufficiently  stated  by  Jvdge  Joynes  in  his  opin- Myers  &ai 
ion. 

JoTNES,  J.  On  the  9th  day  of  September  1861, 
Spiro  Zetelle,  then  a  resident  of  Richmond,  being 
about  to  go  to  Europe,  to  remain  there  for  an  indefi- 
nite time,  executed  a  power  of  attorney  by  which  he 
constituted  Gustavus  A.  Myers  and  Frederic  J.  Crid- 
land  his  agents  and  attorneys  in  fact.  The  powers 
conferred  by  this  instrument  were  of  the  most  ample 
character.  Besides  the  enumeration  of  many  particu- 
lar powers,  there  is  this  general  clause,  <<to  do,  trans- 
act, execute,  and  perform,  all  proper,  legal,  equitable, 
needful,  and  requisite  acts,  matters,  and  things,  relative 
to  my  affairs,  business,  and  concerns,  of  all  and  every 
kind  whatsoever,  in  the  city  of  Richmond  aforesaid, 
none  excepted  or  reserved. "  There  is  also  this  general 
clause,  designed  to  comprehend  any  thing  that  might 
possibly  have  been  omitted :  *^It  being  meant  and  in- 
tended by  me  to  authorize  and  empower,  and  I  do 
hereby  authorize  and  empower  my  said  attorneys,  or 
either  of  them,  to  do  every  matter  and  thing  for  me, 
in  any  right  and  capacity  whatsoever,  which  can  possi- 
bly be  devised  and  lawfully  done,  although  the  same 
may  be  omitted  to  be  herein  particularly  set  forth." 

At  the  time  this  power  was  executed,  Zetelle  owned 
a  house  and  lot  in  Richmond,  which  was  in  the  occu- 
pation of  a  tenant,  and  some  furniture  and  personal 
effects,  and  had  debts  due  to  him  to  the  amount  of 
several  thousand  dollars,  falling  due  at  different  times, 
from  November  1,  1861,  to  November  1,  1865. 

On  the  same  day  (September  9,  1861)  Zetelle  and  wife 
executed  a  decfd,  whereby  they  conveyed  the  said  house 
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i8fl9.     and  lot  to  the  said  Myers  and  Cridland,  upon  trust,  and 
^T^rm.^  with  power  to  lease  the  same  for  such  term,  and  for 

such  rent  as  they,  or  either  of  them,  might  deem  most 

V.  advantageous,  to  cause  to  be  made  all  necessary  re- 
Myers&aipj^jj^^  and  to  pay  all  necessary  and  proper  charges, 
taxes,  premiums  of  insurance,  assessments,  and  dues 
accruing  on  the  said  property.  And  upon  further 
trust,  at  such  time,  in  such  manner,  and  upon  such 
terms  as  the  said  trustees,  or  either  of  them,  should 
think  most  beneficial,  to  make  sale  of  the  said  property, 
and  to  collect  all  sums  of  money  arising  from  such 
rents  and  sale.  And  upon  further  trust,  from  time  to 
time,  as  they  should  come  to  their  hands,  to  pay  over 
to  said  Zetelle,  his  representative  or  assigns,  all  sums 
of  money  that  may  come  to  their,  or  either  of  their, 
hands,  after  deducting  a  commission  of  five  per  cent. 
One  object,  certainly,  for  the  execution  of  this  deed, 
was  to  enable  Myers  and  Cridland  to  pass  the  title  of 
Mrs.  Zetelle,  by  their  conveyance  of  the  house  and  lot 
in  case  of  a  sale.  Whether  there  was  any  other  object 
it  is  not  necessary  now  to  say.  That  may  be  a  question 
hereafter. 

Myers  and  Cridland  made  sale  of  the  real  estate  in 
March  1862,  and  received  the  proceeds  of  sale.  After 
the  close  of  the  war  in  1865,  Zetelle  returned  to  Rich- 
mond, and  in  February  1867,  filed  the  bill  in  this  case, 
charging  Myers  and  Cridland  with  a  breach  of  trust 
in  failing  to  remit  to  him  the  money  arising  from  the 
sale  of  the  house  and  lot  under  the  deed,  and  from 
rents  received  by  them  before  the  sale.  The  deed  and 
power  of  attorney  are  both  exhibited  with  the  bill. 
It  is  alleged  that  the  plaintiff  has  sued  the  defendants 
at  law  in  reference  to  their  proceedings  under  the 
power  of  attorney,  and  the  declaration  and  bill  of  par- 
ticulars in  that  action  are  in  the  record.  The  plaintiff 
in  that  action  seeks  to  charge  the  defendants  with  the 
amount  of  the  several  debts  and  the  value  of  the  pet- 
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sonal  effects,  as  having  been  received  by  them,  and  not     i8». 

accounted  for.  January 

Term. 

The  bill  alleges,  that  after  the  plaintiff  returned  to  - 


Richmond,  he  applied  to  Myers  (Cridland  having  re-  ^eteue 
moved  to  another  State),  for  an  account  of  the  agency  Myers  &ai 
and  trust ;  that  Myers  informed  him  that  the  money 
arising  from  the  sales  and  collections  made  by  himself 
and  Cridland  had  been  invested  in  (Confederate  bonds, 
(except  a  small  sum  which  remained  in  Confederate 
notes),  so  that  the  whole  had  been  entirely  lost ;  and 
that  he  exhibited  an  account  of  the  transactions  of 
himself  and  Cridland  ;  which  account  he  indignantly 
rejected.     This  account  is  exhibited  with  the  bill. 

Cridland  was  proceeded  against  as  a  non-resident. 
Myers  filed  an  answer,  in  which  he  embodied  a  de- 
murrer to  the  bill,  and  among  other  things,  insisted 
that  the  power  of  attorney  covered  the  money  which 
came  to  the  hands  of  Cridland  and  himself  under  the 
deed  of  trust,  so  that  the  action  at  law  would  embrace 
the  claim  set  up  in  this  suit.  He  therefore  submitted 
a  motion  that  the  plaintiff  should  be  put  to  his  election 
whether  he  would  proceed  in  this  suit  or  in  the  action 
at  law,  alleging  that  both  were  for  the  same  subject 
matter  and  cause  of  action.  The  motion  was  over- 
ruled ;  and  upon  the  final  hearing  on  the  pleadings  and 
evidence,  the  bill  was  dismissed  with  costs. 

It  is  a  general  rule,  that  an  action  at  law  cannot  be 
maintained  against  a  trustee  to  recover  money  due 
from  him  in  that  character.  Pardoe  v.  Price^  16  Mees. 
&  Welsh.  R.  457.  If,  however,  the  trustee  has  appro- 
priated a  certain  sum  as  payable  to  the  cestuis  que  trusty 
as  for  example,  by  the  settlement  of  an  account  show- 
ing a  balance  due  him,  or  otherwise  admits  that  he 
holds  it  to  be  paid  to  the  cesi/uia  que  irmt^  or  for  his 
use,  an  action  at  law  for  money  had  and  received  will 
lie,  because  the  character  of  the  relation  between  the 
parties  in  respect  to  the  money  is  changed.  The 
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i8».  trustee  no  longer  holds  the  money  as  trustee,  properly 
"^lirm^  so  called,  but  he  holds  it  as  a  receiver  for  the  use  of  the 
cestuis quetrust.    EdxoardsY.  Lowndes^  lEl.  &BL  R.  81, 

Zetelle      .^^  ^  ^  t     -rk  v 

V.  (27  Eng.  Com.  L.  R.). 
Myers  &ai  ^t  was  contended  here  by  the  counsel  for  the  defend- 
ants, that  the  money  which  came  into  their  hands  as 
trustees  under  the  deed,  had  been  carried  into  their 
account  as  agents,  and  was  no  longer  held  by  them  as 
trustees,  properly  so  called,  and  so  might  be  the  sub- 
ject of  an  action  at  law,  in  like  manner  as  the  money 
received  immediately  under  the  power  of  attorney. 
Indeed,  it  was  contended  that  after  the  money  had 
been,  as  thus  alleged,  transferred  from  the  hands  of 
the  defendants  as  trustees  to  their  hands  as  agents,  the 
only  remedy  of  the  plaintiff  was  at  law  ;  so  that  this 
suit  should  be  dismissed  for  want  of  jurisdiction.  But 
as  we  shall  presently  see,  the  transactions  of  the  dief  end- 
ants  as  agents  under  the  power  of  attorney,  are  a 
proper  subject  for  the  jurisdiction  of  equity,  as  well  as 
their  transactions  under  the  deed  of  trust ;  so  that  if 
the  money  received  by  the  defendants  under  the  deed 
did,  as  contended  for,  pass  into  their  hands  as  agents, 
and  become  thereby  the  subject  of  an  action  at  law, 
it  did  not  cease  to  be  the  subject  of  equitable  jurisdic- 
tion. It  is  not  necessary,  however,  to  decide  whether 
the  trust  fund  became  thus,  along  with  the  fund 
arising  under  the  power,  the  subject  of  an  action  at 
law,  so  as  to  entitle  the  plaintiff,  at  his  option,  to  sue 
for  the  entire  subject  at  law  or  in  equity.  For  this  is 
not  a  case  for  applying  the  ordinary  rule,  by  which  a 
plaintiff,  who  is  asserting  the  same  demand  at  law  and 
in  equity,  is  put  to  his  election.  Whatever  it  may- 
have  been  competent  for  him  to  do,  the  plaintiff  is  not, 
in  point  of  fact,  asserting  the  same  demand  in  both 
suits.  We  may,  however,  reach  substantially  the  same 
result  in  another  way. 

The  deed  of  trust  and  power  of  attorney  were  exe- 
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cuted  at  the  same  time,  and  for  the  purpose  of  effecting      isoo. 
the  same  general  object,  namely,  the  management  and  "^^^^ 

disposition  of   the   plaintiff^  s   property   and   business 

during  his  absence  from  the  country.  They  consti-  y. 
tuted  in  fact  but  one  general  agency;  the  power  of^^®"**^ 
attorney  embracing  all  the  property,  and  the  deed  of 
trust  embracing  the  real  estate  only  ;  for  the  purpose 
of  investing  the  agents  with  an  authority  which  was 
not,  and  could  not  have  been,  conferred  by  the  power 
of  attorney,  namely,  the  authority  to  pass  the  interest 
of  Mrs.  Zetelle.  Whether  the  deed  of  trust  devolved 
any  duty  upon  the  trustees  in  respect  to  the  money 
they  were  to  receive  under  it,  which  was  not  devolved 
upon  them  by  the  power  of  attorney  in  respect  to- 
other money,  is  immaterial  to  the  present  purpose. 
And  accordingly,  the  plaintiff  in  his  bill  treats  these 
instruments  as  designed  for  a  common  purpose,  and  to 
create  one  general  agency  for  the  management  of  his 
affairs  ;  and  the  defendants  so  regarded  them,  as  ap- 
pears from  their  blending  all  their  transactions  in  one 
common  account. 

It  is  a  rule,  founded  on  the  principle  of  preventing 
unnecessary  and  vexatious  litigation,  that  a  plaintiff 
shall  not  be  allowed  to  split  up  a  single  cause  of 
action,  so  as  to  make  it  the  subject  of  several  suits. 
On  this  ground,  a  court  of  equity  will  not  allow  a  bill 
to  be  brought  for  part  of  a  matter  only,  when  the 
whole  is  the  proper  subject  of  one  suit.  Thus,  it  will 
not  permit  a  party  to  bring  a  bill  for  part  of  one  entire 
account,  but  will  compel  him  to  unite  the  whole  in 
one  suit  ;  for  otherwise  he  might  split  it  up  into  vari- 
ous suits,  and  thus  promote  the  most  oppressive 
litigation.  Story  Eq.  PL  287.  If,  therefore,  the  trans- 
actions under  the  power  of  attorney  were  proper 
for  the  jurisdiction  of  a  court  of  equity,  they  ought  to 
have  been  united  in  this  suit  with  the  transactions 
under  the   deed  of  trust,  as  they  all  pertained  to  the 
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1800.     same  general  and  common  agency.     And  that  course 
^T^m!^  would   be   attended  with  this  practical  advantage  in 

addition  :  that  it  would   avoid  having  the  same  ques- 

V.  tions  between  the  same  parties,  and  in  reference  to  the 
Myers&aigg^jug  general  subject  matter,  litigated  before  different 
forums,  which  might  come  to  different  conclusions  on 
the  same  facts.  It  is  important,  therefore,  to  enquire, 
whether  the  transactions  of  the  defendants  under  the 
power  of  attorney  were  proper  for  the  jurisdiction  of  a 
court  of  equity. 

In  Mackenzie  v.  Johnston  cSiaL,  4  Madd.  R.  373,  the 
bill  was  filed  for  an  account  of  certain  earthenware 
which  the  plaintiff  had  delivered  to  the  defendants, 
who  were  the  owners  of  a  vessel,  to  be  shipped  by 
them  to  Bombay  and  sold.  The  defendants  demurred, 
and  it  was  contended  that  equity  had  no  jurisdiction 
of  the  case.  The  Vice  Chancellor  (Sir  John  Leach) 
overruled  the  demurrer.  He  said:  *<The  defendants 
here  were  agents  for  the  sale  of  the  property  of  the 
plaintiff ;  and  wherever  such  relation  exists,  a  bill 
will  lie  for  an  account.  The  plaintiff  can  only  learn 
from  the  discovery  of  the  defendants  how  they  have 
acted  in  the  execution  of  their  trust,  and  it  would  be 
most  unreasonable  that  he  should  pay  them  for  that 
discovery,  if  it  turned  out  that  they  had  abused  his 
confidence.  Yet  such  must  be  the  case,  if  a  bill  for 
relief  will  not  lie." 

The  agency  in  that  case,  as  in  the  one  now  before  us, 
was  of  a  fiduciary  character,  involving  trust  and  confi- 
dence, and  making  it  necessary  for  the  agents  to  keep 
accounts  and  preserve  vouchers.  The  jurisdiction, 
thus  for  the  first  time  in  the  year  1819,  distinctly  as- 
serted over  this  class  of  cases,  has  been  fully  estab- 
lished by  subsequent  cases  in  England.  Thus,  in  3em- 
mingsY.  Pughj  9  Jurist.  N.  S.  1124,  decided  in  1863, 
Vice  Chancellor  Stuart  said  :  <<I  take  it  to  be  the  law 
of  this  court,  where  the  agency  partakes  of  a  fiduciary 
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character,  that  the  jurisdiction  of  this  court  attaches,      i8». 
and  that  the  court  will  ordain  a  decree  for  an  account,    j^crm. 

although  all  the  items  of  it  may  be  on  one  side,  and 

alUiough  there  may  be  no  mutual  dealings  between  the       y. 
parties."     The  jurisdiction  was  declined  in  that  case,  ^*y*"**^ 
because  although  there  was  an  agency,  it  did  not  have 
any  fiduciary  character. 

In  PhiUips  V.  Phmips,  9  Hare  R.  471,  S.  C.  12  Eng. 
L.  &  Eq.  259,  Vice  Chancellor  Turner  was  of  opinion 
that  a  bill  would  not  lie  in  every  case  by  a  principal 
against  his  agent,  and  that  equity  would  not  entertain 
a  bill  for  an  account  except  in  a  case  of  mutual  ac- 
counts ;  which  he  understood  to  mean,  not  merely 
where  one  of  two  parties  has  received  money  and  paid 
it  on  account  of  the  other,  but  where  each  of  two  par- 
ties has  received  and  paid  money  on  account  of  the 
other.  This  objection  had  been  urged  by  counsel  and 
overruled  in  Mackenzie  v.  Jphnston.  And  the  same  ob- 
jection was  made  and  overruled  in  Makepeace  v.  Rogersy 
11  Jurist.  N.  S.  216,  decided  in  1865.  In  that  case  a 
land  owner  filed  a  bill  against  the  agent  and  manager 
of  his  estates,  for  an  account  of  all  moneys  received, 
and  of  all  expenses  paid  by  such  agent,  and  for  pay- 
ment of  the  balance  that  might  be  found  to  be  due. 
The  defendant  filed  a  demurrer,  which  was  overruled 
by  Vice  Chancellor  Stuart.  He  said,  in  the  course  of 
his  opinion,  <*I  conceive  that  wherever  the  relation  be- 
tween the  person  who  seeks  an  account,  and  the  per- 
son against  whom  he  seeks  it,  partakes  of  a  fiduciary 
character,  a  trust  is  reposed  by  the  plaintiff  in  the 
defendant,  and  that  that  trust  is  not  the  same  as  is 
represented  to  exist  in  the  ordinary  employment  of  an 
agent,  such  as  a  builder  or  other  tradesman.  The 
fiduciary  character  of  the  employment  imposes  upon 
the  person  employed  the  duty  of  keeping  accounts  and 
of  preserving  vouchers  ;  and  according  to  the  old  law, 
which  I  trust  will  continue  to  be  the  law  of  this  court, 
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1809.     a  bill  for  an  account  in  equity  may  be  filed  and  sua- 
^T^rm^  tained."     The    Vice  Chancellor  disapproved    of   the 

opinion  of  Chief  Baron  Alexander,  in  King  v.  Rossetty 

y.  2  Young  &  Jev.  33,  that  before  a  court  of  equity  will 
^•^®"**^  interfere  upon  a  bill  filed  by  a  principal  against  his 
agent  for  an  account,  it  must  be  shown  that  the  ac- 
counts are  so  complicated  that  they  cannot  be  properly- 
investigated  at  law.  The  decree  of  the  Vice  Chancel- 
lor was  affirmed  by  the  Lords  Justices  of  the  Court  of 
Appeals.  11  Jurist.  N.  S.  314.  Lord  Justice  Ejiight 
Bruce  said,  that  there  was  no  authority  for  saying  that 
there  must  be  demands  on  both  sides  ;  and  that  an  ac- 
count might  be  obtained  without  any  charge  of  fraud 
or  misrepresentation.  Lord  Justice  Turner  said,  that 
there  was  no  authority  to  show  that  a  bill  would  not  lie 
at  any  time  by  a  principal  against  an  agent  for  an  ac- 
count. He  said  there  was  nothing  to  the  contrary  in 
the  decision  of  Phillips  v.  Phillips  (above  cited),  and 
that  he  regretted  that  any  thing  he  had  said  in  deciding 
that  case  should  have  misled  any  one. 

There  are  many  other  cases  in  the  English  courts 
bearing  upon  the  jurisdiction  of  courts  of  equity  in 
eases  of  account,  which  show  that  the  extent  and 
grounds  of  that  jurisdiction  have  been  the  subject  of 
much  diversity  of  decision.  See  Haynes'  Outlines, 
236-254  ;  DahhsY.  Nugent^  11  Jurist.  N.  S.  943.  It  is 
not  necessary  to  consider  them,  for  the  cases  which 
have  been  cited,  and  which  rest  on  the  most  satisfac- 
tory grounds,  fully  establish  the  jurisdiction  of  equity 
in  the  case  of  such  an  agency  as  that  created  by  the 
power  of  attorney  in  the  present  case. 

It  was  contrary,  therefore,  to  the  principles  which 
govern  the  proceedings  of  courts  of  equity,  to  embrace 
in  this  suit  only  such  of  the  transactions  under  the 
general  agency  as  took  place  under  the  deed  of  trust ; 
while  those  under  the  power  were  made  the  subject  of 
an  action  at  law.     The  bill  was  liable  to  the  demurrer 
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filed  by  Myers  for  thus  embracing  only  part  of  the     i8». 
subject  matter,  the  whole  of  which  should  have  been  ^^^^ 

embraced   in   it.     And   the  objection  was  suflSciently 

raised,  too,  by  the  motion  to  put  the  plaintiff  to  his  v. 
election.  The  Circuit  court  should  Jiot,  therefore,  ^^®"**^ 
have  overruled  that  motion,  thus  leaving  the  plaintiff 
at  liberty  to  proceed  in  both  suits.  Instead  of  that, 
the  Circuit  court  should  have  made  an  order  requiring 
the  plaintiff  to  make  his  election,  within  a  time  speci- 
fied, whether  he  would  amend  his  bill  in  this  case  so  as 
to  embrace  therein  the  transactions  under  the  power  of 
attorney,  as  well  as  those  under  the  deed  of  trust,  and 
dbmiss  his  action  at  law  ;  or  whether  he  would  prose- 
cute his  action  at  law,  and  in  the  event  of  his  electing 
to  prosecute  his  action  at  law,  or  failing  to  make  any 
election,  the  bill  in  this  case  should  have  been  dis- 
missed with  costs.  This  would  have  been  the  same, 
in  effect,  a^  to  sustain  the  demurrer,  with  leave  to  the 
plaintiff  to  amend  the  bill  and  make  his  election. 

The  appellee,  having  obtained  a  decision  of  the  Cir- 
cuit court  in  his  favor,  on  the  merits,  has  not  insisted 
here,  as  he  did  there,  that  the  plaintiff  should  not 
have  been  allowed  to  prosecute  both  suits,  and  of 
course  the  objection  is  one  that  could  not  be  made  by 
the  appellant.  But  we  are  sati&fied  that  the  justice  of 
the  case  requires  that  that  objection  should  be  sus- 
tained, and  we  therefore  put  our  decision  on  that 
ground,  without  intimating  any  opinion  on  the  merits. 
If  we  should  decide  the  case  upon  the  merits,  a  serious 
question  might  arise  in  the  action  at  law,  whether  it 
could  be  proceeded  in,  inasmuch  as  this  suit,  involving 
part  of  the  entire  cause  of  action,  had  been  decided  on 
the  merits.  It  is  a  general  rule,  that  a  judgment  in  an 
action  for  any  part  of  an  entire  cause  of  action,  is  a 
bar*  to  another  action  founded  on  any  other  part  of  the 
same  entire  cause  of  action.  Hite  v.  Long^  6  Rand. 
457. 
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1889.  The   decree   must  therefore   be   reversed,    and  the 

January  j    j 

Term,    cause  remanded. 


zeteiie        rpj^^    other    judges    concurred    in   the   opinion    of 

Myers  &al  Jo YNES,  J. 

The  decree  was  as  follows  : 

The  court  is  of  opinion,  for  reasons,  &c.  that  the 
power  of  attorney   and  deed  of  trust  in  the  bill  men- 
tioned were  designed  to  effect  one  general  and  com- 
mon object,  namely,  to  entrust  the  defendants  with  the 
control,  management  and  disposition  of  the  property 
and  affairs  of  the  plaintiff,  in  the  manner   set   forth 
therein,    during   his  contemplated  absence   from    the 
country.     The  court  is  further  of   opinion,   that  the 
transactions  of  the  ^aid  defendant  under  the  authority 
conferred  by  the  said  power  of  attorney,  as  well  as 
their  transactions  under  the  authority  conferred  by  the 
deed  of  trust,  were  proper  subjects  for  the  cognizance 
and  jurisdiction  of  a  court  of  equity  ;  and  that  it  was  ' 
not  competent  for  the  plaintiff  to  proceed  against  the 
defendants  in  this  suit  in  respect  to  the  transactions 
under  the  deed  of  trust,  and  in  the  action  at  law  in 
the  bill  mentioned  in  respect  to  the  transactions  under 
the   power   of   attorney.      The    court    is   further   of 
opinion,  that  instead  of  overruling  the  niotion  of  the 
defendant   Myers   to   put   the  plaintiff  to  his  election 
whether   he   would   prosecute   this   suit   or    the    said 
action  at  law,  the  said  Circuit  court  should  have  made 
an  order  requiring  the  said  plaintiff  to  make  his  elec- 
tion within  a  time  specified,  whether  he  would  amend 
his  bill  in  this  case  so  as  to  embrace  therein  the  trans- 
actions under  the  power  of  attorney,  as  well  as  those 
under  the  deed  of  trust,  and  dismiss  his  said  action  at 
law,  or  whether  he  would  prosecute  his  action  at  law  ; 
and  that  in  the  event  of  his  electing  to  prosecute  his 
said  action  at  law,  or  failing  to  make  any  election,  the 
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said  Circuit  court  should  have  dismissed  the  bill  in  this      1809. 
case  with  costs  ;  and   that  the  said  decree  is  therefore    ^^^^ 
erroneous. 


Wherefore,  it  is  adjudged,  ordered  and  decreed,  that  v. 
the  said  decree  be  reversed  and  annulled,  and  that  the^^^"^*^ 
appeUant  pay  to  the  appellees  as  the  parties  substan- 
tially prevailing,  their  costs  by  them  expended  in  this 
court ;  the  appellees  being  regarded  as  the  party  sub- 
stantially prevailing,  because  the  decree  of  the  Cir- 
cuit court  is  reversed  for  an  error  committed  by  the 
appellant. 

And  it  is  ordered  that  the  cause  be  remanded  to  the 
said  Circuit  court  for  further  proceedings,  in  con- 
formity to  the  foregoing  opinion  and  decree.  Which 
is  ordered  to  be  certified,  &c. 
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§idtm0nd. 


1800. 


"^T^rrn^       Mayo's  ei£or  cfe  ah.  v,  Cabrington's  eotPor  <&  als. 

February  23. 

1.  C.  executes  a  deed  in  which,  reciting-  that  W.  had  endorsed 
for  C.  three  notes,  which  he  specifies,  he  conveys  to  O.  certain 
property  in  trust  that  if  the  said  notes  are  not  paid  by  C.  when 
due,  O.  shall,  on  the  request  of  W.,  sell  the  property,  and  ont 
of  the  proceeds  pay  the  notes ;  and  upon  further  trust,  after 
paying  the  notes,  any  surplus  of  proceeds  of  sale  shall  be  ap- 
plied to  the  payment  of  any  debt  which  at  the  time  may  be  due 
from  C.  to  W.  The  notes  are  not  paid  when  due,  and  three 
years  afterwards,  the  trustee  being  about  to  sell  the  property, 
C.  pays  the  notes.  The  deed  is  nevertheless  a  security  for  any 
debt  that  C.  then  owed  to  W.,  and  it  became  such  security  at 
least  from  the  time  of  the  default  in  paying^the  notes. 

2.  W.  held  a  long  lease  on  a  part  of  the  property  conveyed  in 
trust  by  C,  and  W.  conveyed  all  his  property  of  every  kind,  to 
secure  his  creditors.  By  a  decree  of  the  court  the  lease  of  the 
property  is  sold,  with  authority  to  the  purchaser  to  set  off  the 
debt  due  from  C.  to  W.  against  the  rent,  as  it  falls  due.  And 
this  is  proper. 

3.  The  leased  property,  when  sold,  was  only  valuable  for  the 
sand  taken  from  it.  The  purchaser  builds  upon  it,  and  makes 
extensive  improvements.  He  is  entitled  to  deduct  from  the 
rent  the  taxes  upon  the  property  as  he  purchased  it,  but  not  the 
taxes  occasioned  by  his  improvements. 

4.  Where  there  is  no  actual  fraud  and  no  fiduciary  relation  be- 
tween a  purchaser  of  a  reversionary  interest  and  his  vendor, 
mere  inadequacy  of  consideration  is  not  sufficient  to  avoid  a 
sale,  unless  it  is  so  great  as  to  shock  the  moral  sense. . 

5.  M.  files  a  bill  to  have  his  title  to  certain  real  estate  established, 
and  to  obtain  the  legal  title  from  a  trustee.  J.  files  her  bill  in 
the  same  court  against  M.,  claiming-  as  assignee  of  the  vendor, 
the  purchase  money  for  the  land,  which  she  claims  is  still 
unpaid.    The  cases  were  properly  heard  tog^ether. 

6.  The  papers  in  the  suit  of  J.  were  lost  at  the 'time  the  decree 
appealed  from  was  made,  but  there  were  found  decrees  and  re- 
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ports  of  commissioners,  and  exceptions  thereto,  made  in  the       iseo. 
two  suits,  sufficient  to  enable  the  court  to  as  certain  the  merits   January 
of  her  claim.    It  was  proper  to  decree  upon  the  claim.  '^^"°- 

7.  Though  all  of  an  answer  responsive  to  a  bill  is  to  be  received    Mayo's 
as  evidence,  the  court  may  believe  a  part  of  it  and  disbelieve  «^'<>r  &  als 
another  part.  Car^n^- 

8.  In  a  bill  by  an  assig-nee  against  the  obligor  and   assignor,  ^^'^  ex'or 
the  assignment  is  not  questioned  by  the  assignor.    There  is 

no  necessity  for  proving  it  as  against  the  obligor. 

9.  If  the  assignment  of  a  debt  is  without  recourse,  it  is  doubt- 
ful whether  it  will  carry  with  it  an  equitable  lien  for  the  debt ; 
but  if  the  assignment  is  general,  the  equitable  lien  passes 
with  it. 

10.  It  was  stated  in  Henry  v.  Graves^  16  Gratt.  244,  and  reaf- 
firmed in  this  case,  as  the  result  of  all  the  authorities,  that  a 
voluntary  gift  valid  in  law  or  equity,  may  be  made  of  any 
property,  real  or  personal,  legal  or  equitable,  in  possession, 
reversion  or  remainder,  vested  or  contingent,  and  including 
chooses  in  action,  unless  they  be  of  such  a  nature  as  that  an 
assignment  of  them  would  be  a  violation  of  the  law  against 
maintenance  and  champerty ;  that  such  a  gift  to  be  valid, 
must  be  complete,  and  not  executory  ;  that  what  is  necessary 
to  the  completion  of  the  gift,  depends  on  the  nature  of  the 
subject  and  the  circumstances  of  the  case ;  and  that  it  is 
always  sufficient,  though  not  always  necessary,  to  the  com- 
pletion of  a  gift,  at  least  between  the  parties,  that  the  donor 
do  everything  in  his  power,  or  which  the  nature  of  the  case 
will  admit  of,  to  make  it  complete. 

11.  M.  proposes  in  writing  to  purchase  of  C.  certain  real  estate 
upon  specified  terms.  This  proposition  is  accepted  by  C.  by 
a  writing  at  the  foot  of  the  proposal,  and  the  real  estate  is 
conveyed  to  M.;  and  C.  then  assigns  the  instrument  by  a 
writing  upon  it,  to  J.  The  assignment  is  complete,  and  J. 
may  sue  M.  in  equity  upon  it  in  her  own  name. 

12.  J.  is  not  barred  by  the  statute  of  limitations,  her  suit  being 
for  a  specific  performance  of  the  contract. 

13.  Great  laches  in  prosecuting  a  suit  in  equity  after  it  had  been 
commenced  by  an  assignee  of  the  purchase  money  of  land 
against  the  debtor  purchaser,  excused  under  the  circumstances. 

This  was  an  appeal  from  a  decree  of  the  Circuit 
court  of  the  city  of  Richmond,  made  on  the  26th  of 
February  1868,  in  three  suits,  styled  Mayo  v.  Carring- 
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i8«.  ton,  Coutts  V.  Mayo,  and  Coutts'  adm'r  v.  Mayo.  The 
"^Term!^  case  was  argued  by  B.  T.  Daniel^  for  the  appellants, 
and  by  Roberts.  Sands.  C.  Bohinson  SLnd  Griswold^  for 

Mayors  j  ?  ?  ' 

ex'or  &  ais  the  different  appellees.     But  the  questions  disputed  were 
^^^^    rather  questions  of  fact  than  of  law  ;  and  the  facts,  as 
ton's  ex'or  they  were  viewed  by  the  court,  are  stated  in  the  opin- 
ion of  the  President  of  the  court. 

MoNCURE,  P.  This  is  an  appeal  from  a  decree  of  the 
<^ircuit  court  of  the  city  of  Richmond  in  three  suits, 
the  styles  of  which  were  ''Mayo  v.  Carrington," 
< 'Coutts  V.  Mayo,"  and  «<Coutts'  adm'r  v.  Mayo,"  the 
printed  record  of  which  contains  550  pages.  The  diffi- 
culty of  deciding  it  is  necessarily  very  great,  and  is 
much  increased  by  the  obscurity  arising  from  lapse  of 
time,  the  extraordinary  laches  of  most  of  the  parties 
concerned,  and  the  death  of  all  the  original  actors  in 
the  transactions  which  gave  rise  to  the  suits.  The  sub- 
ject of  controversy  is  what  is  familiarly  known  by 
the  name  of  the  '^Sandy  bar  ;"  which  was  at  one  time,  as 
its  name  imports,  a  mere  sand  bar,  valuable  in  itself 
only  for  the  sand  it  afforded,  yet  so  valuable,  even  for 
that,  as  to  afford  an  annual  rent  of  $450.  And  there 
was  then  appurtenant  to  it  a  fishery,  which  was  so 
valuable  as  to  yield,  for  a  short  time  at  least,  an  annual 
rent  of  $1,000.  But  the  fishery  soon  diminished  in 
value,  and  has  long  since  become  utterly  valueless.  If 
this  bar  was  then  worth  any  thing  for  any  other  pur- 
pose than  the  sand  and  the  fishery,  in  the  estimation 
either  of  the  parties  concerned  or  the  public,  it  was 
only  in  its  connection,  -if  it  had  any  connection,  with 
''Coutt's  ferry,"  to  which  it  was  in  close  proximity, 
and  which  was  then  held  by  the  same  owner.  That 
ferry  was  across  James  river,  between  Richmond  and 
Manchester,  and  just  below  '^Mayo's  bridge."  It  was 
therefore,  naturally,  a  subject  of  interest  to  the  propri- 
etor of  that  bridge,  which  has  always  belonged  to  the 
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appellants  and  their  ancestors.     But  the  ferry  has  long      isao. 
since  gone  down   and   ceased  to   have  any   existence.  ^Term^^ 

The  sandy  bar,  which  in  the  origin  of  the  transactions ; — 

aforesaid  was  thus  of  limited  value,  has  long  been  in-ex'or&ais 
creasing  in  value  by  reason  of  improvements,  public  narrin  - 
and  private,  and  is  now,  it  seems,  very  valuable.  It  is  ton  a  ex'or 
situated  on  James  river,  nearly  opposite  the  centre  of 
the  city,  is  lot  No.  341  in  the  plan  of  Byrd's  addition 
to  the  city,  and  the  Richmond  dock  occupies  a  part  of 
it.  Many  buildings  have  been  erected  upon  it,  which 
now  yield  a  large  amount  of  rent.  These  changes  have 
had  the  effect  of  waking  up  the  parties  concerned  from 
their  long  sleep,  and  stimulating  them  to  enquire  into 
their  rights.  Not  being  able  to  settle  those  rights  them- 
selves, they  have  invoked  the  aid  of  the  courts  for  that 
purpose,  and  it  now  devolves  on  this  court  to  decide 
the  questions  of  controversy  between  them.  Difficult 
as  that  duty  is,  we  must  address  ourselves  to  the  work 
and  perform  it  as  well  as  we  can.  After  all,  we  can 
hardly  expect  to  effectuate  perfect  justice  in  the  case. 

The  representatives,  real  or  personal,  of  four  persons 
long  since  deceased,  are  conflicting  claimants  of  the 
subject  in  controversy,  or  an  interest  therein.  First, 
Greorge  M.  Carrington  ;  secondly,  Edward  C.  Mayo ; 
thirdly,  Jane  Coutts  ;  and  fourthly,  Patrick  Coutts. 
We  will  consider  the  claims  of  these  in  their  order. 
And, 

First,  Greorge  M.  Carrington.  He  and  his  represen- 
tatives and  assigns  have  been  in  the  possession  and 
enjoyment  of  the  subject  ever  since  the  year  1833, 
claiming  to  be  entitled  to  a  term  for  years  therein 
which  will  expire  on  the  10th  day  of  February  1876  ; 
and  also  claiming  a  right  to  set  off  against  the  rent, 
accrued  and  accruing,  or  hereafter  to  accrue  during  all 
that  time,  so  much  as  may  be  necessary  of  the  debt  due 
by  Patrick  Coutts  to  James  Winston,  claimed  to  be 
secured  by  the  deed  of  trust  from  said  Coutts  to  Cole- 
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1809.     man  and  Otis  of  the  8th  of  November   1819,   and  to 
"^T^rm^  charge  the  balance  remaining,   or  which  may  remain, 

unpaid  of  that  debt,  after  crediting  the  rents  aforesaid, 

ex»o/&ai8  on  the  subject  itself,  upon   the  ground  that  the  said 
^        debt,  with  the  said  riffht  of  set  off,    was  sold  and  as- 
tons ex'or signed  to  said  Carrington  along  with  the  said  term, 
*  ^^'    and  that  the  annual  rent  is  insuflBcient  to  keep  down 
the  annual  interest  upon  the  balance  due  on  account 
of  the  said  debt.     We  will  now  examine  his  chain  of 
title,   link  by  link,  and  see  whether,   and  to  what  ex- 
tent, it  is  suflScient  to  sustain  his  claim. 

Patrick  Coutts  is  the  source  from  whom  all  the 
conflicting  claims  in  this  case  arise,  and  it  will  there- 
fore be  unnecessary  to  trace  the  title  beyond  that 
source.  It  may  be  proper  to  say,  however,  that  he 
derived  it  under  a  marriage  settlement  between  his 
father  and  mother,  Reuben  and  Jane  Coutts,  dated  the 
10th  day  of  September  1799,  which  created  a  charge 
upon  all  the  property  conveyed  by  that  settlement,  to 
secure  an  annuity  for  life  of  five  hundred  dollars  to 
said  Jane  Coutts,  who  lived  until  some  time  in  1831. 
But  as  there  is  no  claim  in  this  case  on  account  of  that 
annuity,  no  further  notice  need  be  taken  of  it.  The 
links  then  in  the  claim  of  Carrington' s  title  under 
Patrick  Coutts  are  as  follows  : 

1st.  The  lease  dated  the  16th  day  of  March  1815, 
from  Patrick  Coutts,  McCraw,  surviving  trustee  in 
the  marriage  settlement  aforesaid,  and  Jane  Coutts  to 
James  and  Pleasant  Winston,  demising  to  them  the 
said  Winstons,  the  said  ''Sandy  bar,"  ''with  liberty  to 
use  and  to  carry  away,  sell  or  otherwise  dispose  of,  so 
much  sand  of  or  from  the  said  sandy  bar  as  they  the 
said  James  and  Pleasant  Winston,"  &c.  "miay  or  shall 
find  it  convenient  or  necessary  to  use,  take,  carry  away, 
sell  or  otherwise  dispose  of,  with  the  exception  of  so 
much  sand  as  the  aforesaid  Patrick  Coutts,  his  execu- 
tors," &c.  "may  find  necessary  or  expedient  for  his  or 
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tiieir  own  proper  use,"  &c.  :   ''To  have  and  to  hold  the      i8«. 
said  sandy  bar  (except  as  before  excepted),  as  to  the    Term. 


full  and  free  use  of  sand  from  the  same  as  aforesaid  ~~ 

Mayo's 

and  none  other,  unto  the  said  James  and  Pleasant  ex'or&ais 
Winston,"  &c.,  ''from  the  first  day  of  April  next  earring- 
ensuing  the  date  hereof,  for  and  during  and  to  the  full ^^'s exor 
end  and  term  of  20  years,  yielding  and  paying  there- 
for unto  the  said  McCraw  as  trustee  for  the  uses 
expressed  in  said  trust,"  &c.,  ''the  yearly  rent  or 
sum  of  $450,"  &c.,  "in  the  following  manner,"  &c. 
The  lease  contains  a  proviso  for  re-entry  for  non-pay- 
ment of  rent,  or  if  no  sufficient  distress  should  be 
found  on  the  premises,  and  also  a  provision  for  the 
surrender  of  the  lease  by  the  lessees  upon  giving  to 
the  said  "McCraw,  trustee  as  aforesaid,  or  to  the  said 
Patrick  Coutts,  his  heirs  or  assigns,  six  months  pre- 
vious notice  in  writing  of  such  intention."  The  only 
remaining  clauses  of  the  lease  which  it  is  material  to 
notice  are  the  following:  "And  it  is  hereby  under- 
stood, covenanted  and  agreed,"  &c.  "that  the  only 
interest  or  right  intended  by  these  presents  to  be 
demised,"  &c.  "is  the  full  and  perfect  liberty  to  use, 
take,  carry  away,  sell  or  dispose  of,  and  enjoy  the 
sand  of  the  said  premises,  together  with  the  fish  house 
now  erecting  on  the  said  sandy  bar  in  the  manner  and 
time  hereinafter  covenanted  and  agreed  upon,  in  as 
fall  and  ample  a  maimer  as  the  said  lessees  might  law- 
fully enjoy  the  same,  according  to  the  true  intent 
and  meaning  of  these  presents  (excepting  as  before 
excepted)  to  the  exclusion  of  every  interest  what- 
ever and  particularly  all  interest  and  right  in  or  to 
the  ferry  and  the  aforesaid  fishery,  each  and  both  of 
which  the  said  McCraw,  trustee  as  aforesaid,  hereby 
wholly  reserves  from  tiie  operation  of  the  lease." 
"And  also  that  it  shall  and  may  be  lawful  to  and  for 
the  said  J.  &  P.  Winston,  their"  &c.,  "to  occupy,  pos- 
sess and  enjoy  the  fish  house  erecting  upon  the  said 
sandy  bar  (as  soon  as  the  same  shall  be  finished)  during 
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i8».      the  following  months  of  each  and  every  year  of  the 
^Ter^  aforesaid  term  of  20  years,  and  for  and  during  no  other 

; — time,-'  viz.  *'Jmie,  July,  August,  September,  October, 

cx'or  A ais  November,  December,  January  and  February." — <'And 
earring-  *^hould  they  the  said  J.  and  P.  Winston,  their"  &c. , 
ton's cxor  '<be  disposed  to  erect  or  put  any  other  additional  build- 
ings thereon,  it  shall  and  may  be  lawful  to  and  for 
them,  or  either  of  them,  their"  4Sbc.,  "to  erect  or  put  a 
house  or  houses  on  any  part  of  the  said  sandy  bar,  or 
in  any  way  to  improve  the  said  premises  by  watling 
or  any  other  ways  or  means  whatever,  so  as  to  enable 
them  the  said  J.  &  P.  Winston,  their"  &c.,  '^to  catch  or 
procure  as  much  sand  as  possible.  And  should  the 
said  J.  &  P.  Winston,  their"  4Sbc.,  ''surrender  the  prem- 
ises as  aforesaid,  at  any  time  before  the  expiration  of 
the  term  of  20  years  before  mentioned,"  "then  and  in 
that  case  the  said  P.  Coutts,  his  heirs,"  4Sbc.,  "shall  and 
will  well  and  truly  pay  or  cause  to  be  paid  to  them 
the  said  J.  &  P.  Winston,  their"  &c.,  one-half  of  the 
value  of  any  house  or  houses  and  the  appurtenances 
to  the  same,"  which  may  have  been  so  erected,  and 
be  upon  the  premises  at  the  time  of  such  surrender,  to 
be  asceilained  in  the  manner  prescribed  in  the  lease. 

It  was  contended  that  this  lease  was  in  effect  only  a 
license  to  the  lessee  and  his  assigns  to  get  sand  from 
the  demised  premises  during  the  term,  and  that  only 
such  privileges,  by  making  improvements  or  otherwise, 
were  intended  to  be  conferred  on  the  lessee,  &c.,  as 
were  convenient  to  the  business  of  getting  sand.  The 
literal  terms  of  the  lease  seem  to  support  that  view. 
But  if  that  had  been  the  only  intention  of  the  parties, 
it  would  have  been  much  more  aptly  expressed  by  giv- 
ing a  mere  license  to  enter  and  take  sand,  instead  of 
conveying  the  estate  during  the  term.  If  such  a  mere 
license  had  been  given,  the  estate  would  have  remained 
in  the  lessor,  subject  only  to  the  license.  Whereas  the 
estate  is  conveyed  to  the  lessee  during  the  term,  with 
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liberty  to  the  lessees  (which  they  would  not  have  had  if      i8«. 
it  had  not  been  expressly  given)  to  use  and  carry  away,  "^^^^ 
sell  or  otherwise  dispose  of  the  sand  at  pleasure,  with 

Mayo'8 

the  exception  of  so  much  thereof  as  Patrick  Coutts,  orexor&ais 
his  assigns,  might  find  necessary  or  convenient  for  his  cj^rriM- 
or  their  own  proper  use,  the  right  to  take  and  remove  ton's exor 
which  is  expressly  reserved  in  the  lease — an  exception 
and  reservation  which  would  have  been  wholly  unneces- 
sary if  the  only  purpose  of  the  parties  had  been  to 
confer  a  license  to  take  and  carry  away  sand.  The  pe- 
culiar terms  of  the  lease  which  gave  rise  to  the  objec- 
tion we  are  now  considering,  were  no  doubt  occasioned 
in  this  way.  The  sandy  bar  was  of  no  value  at  that 
time  except  for  these  purposes,  1st,  for  getting  sand, 
2dly,  for  the  fishery  which  was  Appurtenant  thereto, 
and  3dly,  on  account  of  the  ferry,  which  was  in  some 
way  connected  therewith.  The  fishery  and  the  ferry 
were  considered  very  valuable,  and  the  lessors  were 
very  anxious  to  guard  them  as  much  as  ^ssible  against 
any  claim  or  interruption  on  the  part  of  the  lessees  or 
their  assigns.  The  sandy  bar  is  therefore  leased  only 
for  the  first  of  the  three  purposes  aforesaid,  for  which 
alone  it  was  deemed  to  be  of  any  value,  and  not  for  the 
2d  or  3d,  which  are  expressly  reserved  and  excluded 
from  the  operation  of  the  lease.  Although  the  im- 
provements which  the  lessees  are  authorized  by  the  lease 
to  make,  seem  to  refer  only  to  the  business  of  getting 
sand,  no  doubt  because  it  was  supposed  that  there  could 
be  no  inducement  for  making  any  other,  yet  it  cannot 
be  supposed  that  the  lessees  were  intended  te  be  re- 
stricted in  any  manner  in  the  making  of  any  improve- 
ments which  would  not  interfere  with  the  fishery  or 
the  ferry.  There  could  have  been  no  motive  for  such 
a  restriction,  for  every  permanent  improvement  put 
upon  the  property,  not  interfering  with  the  fishery  or 
•the  ferry,  would  benefit  the  lessors  as  well  as  the  les- 
sees. The  lessors  certainly  had  no  right  to  enter  upon 
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1869.     the  demised  premises  during  the  term  for  the  purpose 
^T^m^  of  making  improvements,  except  in   connection   with 

; —  the   fishery   or    the  ferry.     The   only  right  of  entry 

ex'or&ais  which  they  had,  except  for  the  purposes  of  the  fishery 
^  ^  or  the  ferry,  was  the  right  reserved  to  Patrick  Coutts 
ton's  ex'or  and  his  assigns,  to  enter  and  take  sand  for  their  own 
use,  and  the  right  to  re-enter  for  non-payment  of  the 
rent,  or  because  there  is  no  sufficient  distress  on  the 
premises.  Who  then  had  the  right  of  improving  the 
property  when  occasion  required,  or  inducements  were 
held  out  to  its  improvement,  if  the  lessees  or  their  as- 
signs had  not  ?  Tk^  therefore  had  that  right.  The 
next  link  in  the  chain  of  Carrington's  title  is, 

2nd.  The  lease,  dated  the  10th  day  of  February 
1816,  from  the  same  lessors  to  the  same  leasees,  demis- 
ing the  fishery  aforesaid  and  its  appurtenances  for  the 
term  of  sixty  years  for  the  yearly  rent  of  $1,000,  and 
extending  the  lease  of  the  sandy  bar  (except  as  afore- 
said) as  to  the  full  and  free  use  of  sand  from  the  same 
as  aforesaid,  and  none  other,  from  the  first  day  of 
April  1^35,  the  termination  of  the  former  lease,  for 
the  term  of  40  years,  10  months  and  9  days  (so  as  to 
make  the  extended  lease  of  the  sandy  bar  terminate 
on  the  same  day  with  the  term  thereby  .granted  in  the 
fishery  as  aforesaid),  for  the  yearly  rent  of  $450.  This 
lease  contains  a  similar  provision  in  regard  to  re-entry, 
and  also  in  regard  to  surrender  of  the  lease,  as  is  con- 
•  tained  in  the  said  lease  of  the  16th  day  of  March  1816, 
and  authorizes  a  surrender  of  the  lease  so  far  as  the 
same  relates  to  the  fishery,  without  surrendering  the 
lease  so  far  as  relates  to  the  use  of  sand  from  the 
same.  It  also  provides  that  if  the  lessees  or  their 
assigns  should  be  disposed  to  erect  or  put  any  addi- 
tional buildings  further  and  other  than  are  mentioned 
and  provided  for  in  the  said  former  lease,  it  shall  be 
lawful  for  them  to  erect  or  put  a  house  or  houses  on  • 
any  part  of  the  said  sandy   bar,  or   in  any  way-  to  im- 
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prove  said   premises.     This   provision   seems    to    be      i«». 
regarded  as  an  enlargement  of  the  power  of  improve-  ^^^^ 

ment  given  by  the  former  lease  ;  and  it  no  doubt  is  so, -^ — 

to  this  extent,  at  least,  that  the  former  lease  is  only  of  ex'or  &  ais 
the  sandy  bar,  excluding  the  fishery,  whereas  this  lease  carrinff- 
is  of  both  ;  and  as  the  former  lease-  contemplated  the  tons  ex'or 

&  als 

making  of  such  improvements  as  would  be  useful  in 
the  operation  of  getting  sand,  this  lease  contemplated 
also  the  making  of  such  as  would  be  useful  in  con- 
ducting the  fishery.  But  perhaps  the  provision  in 
each  case  ought  to  be  construed  with  what  imme- 
diately follows ;  and  that  is,  a  covenant  on  the  part  of 
Patrick  Coutts,  his  heirs  and  assigns,  to  pay  to  the  les- 
sees or  their  assigns  one-half  of  the  value  of  such 
improvements,  in  case  of  a  surrender  of  the  property 
before  the  expiration  of  the  term.  In  case  of  such  a 
surrender,  it  was  no  doubt  considered  reasonable,  that 
the  tenants  should  be  compensated  for  one-half  of  the 
permanent  improvements  made  by  them  in  the  prose- 
cution of  the  business  for  which  the  property  was 
leased  ;  while  it  might  Have  been  considered  very  unrea- 
sonable to  compel  the  lessor,  his  heirs  or  assigns,  to 
pay  one-half  of  the  value  of  any  improvements  which 
the  lessees  or  their  assigns  might  choose  to  put  upon 
the  property,  though  wholly  unconnected  with  the 
purpose  for  which  the  property  was  leased.  The  limi- 
tation, if  any,  on  the  power  of  the  lessees  or  their 
assigns  to  improve  the  property,  was  only  intended,  in 
that  view,  to  limit  the  liability  of  the  lessor  or  his 
assigns  for  one-half  of  the  value  of  such  improvements 
in  case  of  a  surrender  as  aforesaid.  It  could  hardly 
have  been  intended,  in  either  lease,  to  deny  to  the  les- 
sees or  their  assigns  the  right  to  make  any  improve- 
ments they  might  please  on  the  property,  at  their  own 
expense  and  without  any  recourse  whatever  against 
the  lessor  or  his  assigns  for  indemnity  in  whole  or  in 
part,  whether  the  lease  was  terminated  by  a  surrender 
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1869.      or  by  lapse  of  time,  at  least  unless  such  improvements 
Term!^  interfered  with  the  fishery  or  the  ferry. 
3.  A  deed  from  Pleasant  to  James  Winston,  dated 

Mayo's 

ex'or&aisin  1816,  assigning  the  former's  right  under  the  afore- 

carrinff-  ®*^^  '®*®®  ^^  ^®  ^^^  ^^  ^^  March  1815.  The  day 
ton's  ez'or  and  month  of  the  execution  of  this  deed  are  blank,  but 
**^'  it  was  recorded  on  the  18th  day  of  October  1816,  and 
was  probably  executed  after  the  lease  of  the  10th  of 
February  1816,  especially  as  that  lease  is  to  both  James 
and  Pleasant  Winston,  which  it  would  hardly  have 
been  if  Pleasant  had  previously  assigned  his  interest 
under  the  former  lease  to  James.  The  assignment  was 
no  doubt  intended  to  be  of  the  right  of  Pleasant  to 
the  sandy  bar  under  both  leases,  as  we  cannot  suppose 
that  he  intended  to  part  with  his  interest  in  an  exist- 
ing lease  for  20  years,  and  retain  his  interest  under 
a  lease  of  the  same  subject  which  is  not  to  commence 
until  the  end  of  that  term.  At  all  events,  it  does  not 
appear  that  he  has  ever  claimed  any  interest  in  the 
subject  since  the  execution  of  that  assignment,  and  it 
is  not  pretended  that  he  ha&  had  any.  His  entire 
interest  must  therefore  be  considered  as  having  been 
assigned  to  James  Winston. 

4.  A  deed  of  trust  dated  the  8  th  day  of  November 
1819,  from  Patrick  Coutts  to  Coleman  and  Otis  for  the 
benefit  of  James  Winston,  conveying,  besides  other 
property,  *^all  the  right,  title,  and  interest,  reversion  or 
reversions,  remainder  or  remainders,  of  the  said  C!outts 
in  the  property  caDed  the  sandy  bar  and  fishery,  and 
otherwise  described  in  the  plan  of  the  city  by  lot  No. 
341."  The  deed  recites,  that  Winston,  at  the  request 
of  Coutts,  had  endorsed  for  him  three  negotiable  notes 
of  specified  amounts,  all  dated  the  first  of  November, 
and  payable  at  the  Farmers  Bank  of  Virginia,  two  of 
them  at  nine  months,  and  the  other  at  twelve  months, 
after  date,  and  that  Coutts  was  < 'willing  and  desirous 
of  securing  the  payment  of  the  said  notes  by  the  con- 
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veyance  of  property  in  trust  for  that  purpose."     The     i8«.  . 
deed  then  proceeds  to  convey  the  property  ;  after  which  ""^^^.^ 

the  trusts  are  declared  to  be,  that  if  the  said  Coutts ; — 

shall  fail  to  pay  either  or  all  of  the  said  notes  whenex'orAais 
they  are  due,  it  may  be  lawful  for  the  said  trustees,  or  (,^^^. 
either  of  them,  or  the -survivor  of  them,  his  ex'ors  or  ton's  ex'or 
adm'rs,  to  sell  the  whole  of  the  property  conveyed,  '*at 
the  request  of  said  Winston,  his  ex' or  or  adm'r,  and 
convey  the  same  to  the  purchasers,  and  out  of  the  pro- 
ceeds of  such  sale,  shall  pay  and  satisfy  the  notes  afore- 
said, together  with  all  costs,  interest  and  expenses  at- 
tending the  execution  of  the  trust."  ^'And  upon  the 
further  trust  and  confidence,  that  after  full  payment  or 
satisfaction  of  the  notes  aforesaid  shall  have  been  made, 
any  surplus  of  the  proceeds  of  such  sale  or  sales  as 
aforesaid,  which  may  remain  in  the  hands  of  the  trus- 
tees, or  either  of  them,  or  the  ex'or  or  adm'r  of  either, 
shall  be  applied  to  the  payment  of  any  debt  and  inter- 
est which  may  at  the  time  be  due  from  the  said  Coutts 
to  the  said  Winston,  and  any  surplus  to  be  paid  to  the 
said  Coutts." 

There  never  was  any  sale  made  under  this  deed  of 
trust.  Default  was  maile  in  the  payment  of  all  the 
negotiable  notes  secured  by  it.  At  the  request  of  Win- 
ston, the  endorser,  Otis,  the  surviving  trustee,  adver- 
tised a  sale  to  be  made  under  the  deed  on  the  6tb  day 
of  December  1823,  more  than  three  years  after  the  last 
of  the  said  notes  had  become  payable.  But  the  day 
before  the  sale  was  to  have  been  made,  to  wit,  the  5th 
of  December,  Coutts  paid  the  whole  amount  of  the  said 
three  notes  with  Edward  C.  Mayo's  check.  And  the 
holders  of  the  notes,  by  John  Forbes,  their  attorney, 
thereupon  surrendered  the  notes  and  instruments  of 
protest  to  said  Coutts,  and  released  all  liens,  trust  deeds, 
&c. ,  for  their  security.  But  there  never  was  any  release 
of  the  deed  of  trust  by  the  ti-ustees,  or  either  of  them, 
or  the  representatives  of  either,  or  by  Winston. 
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law.  5.  A  surrender  was  made  of  the  lease  of  the  10th  of 

^T^rm^  February  1816,  so  far  as  related  to  the  fishery,  in  con- 

formity  with  the  provisions  of  that  deed,  and  in  pur- 

g^^^^suance  of  a  notice  from  * 'James  Winston,  assignee  of 

▼•       Jas.  &  P.  Winston,"  to  Patrick  Coutts,  executed  on 

um'ftex'orthe  latter  June  21st,  1820,  to  take  effect  at  the  expira- 

*  *^-     tion  of  six  months  from  that  day.     In  consequence  of 

that  surrender,   since  1820  James  Winston   and  his 

assigns  have  not  held  the  fishery  nor  been  accountable 

for  the  rent  thereof. 

6.  A  deed  of  trust  from  James  Winston,  to  Charles 
J.  Macmurdo  and  Greorge  Winston,  dated  on  the  21st 
day  of  November  1820,  conveying  certain  property 
therein  mentioned,  including  ''the  interest  of  every 
kind,  by  lease,  deed  of  trust  or  otherwise,  which  the 
said  Winston  has  in  the  sandy  bar  property  in  the  said 
city,"  and  all  other  property  of  said  Winston,  except  a 
bond  and  note  mentioned  in  the  deed. 

7.  The  decrees  and  other  proceedings  in  the  suit  of 
"Pugh  V.  Winston,"  brought  by  a  judgment  creditor 
of  James  Winston  to  impeach  the  said  deed  of  trust  of 
the  21st  day  of  November  1820,  to  Macmurdo  and 
Winston,  as  fraudulent  and  void  in  regard  to  the  cred- 
itors of  said  James  Winston.  The  said  deed  was 
accordingly  adjudged  to  be  fraudulent  and  void,  and 
on  the  16th  day  of  Noveml^er  1832,  Samuel  T.  Pul- 
liam  ^as  appointed  commissioner  to  sell  all  the  real 
estate  conveyed  by  the  deed,  with  the  exception  of  a 
certain  specified  portion.  The  said  commissioner,  after 
making  a  sale  under  that  decree,  made  a  report,  in 
which  is  contained  the  following  statement:  "The 
interest  of  James  Winston  in  the  sandy  bar  property, 
the  commissioner  did  not  offer  for  sale,  doubting 
whether  it  was  intended  by  the  decree  that  he  should 
do  so.  The  interest  spoken  of  he  understands  to  be,  a 
lease  on  that  property,  which  will  expire  some  time  in 
the  year  1835.     It  is  represented  that  Winston  holds 
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the  property  under  a  lease  from  Coutts  at  an  annual     imo. 
rent,  and  Mayo  has  acquired  the  title  of  Coutts.     Mayo  ^^^^ 

states,  that  Winston  pays  him  no  rent,  on  the  ground ; — 

diat  Coutts  is  indebted  to  him  more  than  the  amount  ez*or&ai8 
of  rent  that  will  become  due  during  the  lease.  If  the  earring- 
court  should  direct  a  sale  of  the  sandy  bar  property,  ton's  ex'or 
the  sale  thereof  would  no  doubt  be  promoted  by  giving 
to  the  purchaser  of  the  leasehold  estate  the  same  right 
of  setting  off  against  the  rent  the  debt  due  by  Coutts 
to  Winston,  that  Winston  now  has."  On  the  1st  day 
of  July  1833,  another  decree  was  made  in  the  suit, 
reciting  substantially  the  above  mentioned  statement 
of  the  conunissioner,  and  directing  him  to  sell  at  pub- 
lic auction  to  the  highest  bidder,  upon  a  credit  of  one 
year  (after  advertising  the  time,  place  and  terms  of 
sale  as  directed  by  the  decree),  ^^all  the  interest  of 
every  kind  which  the  said  Winston,  at  the  date  of  the 
deed  of  trust  before  specified,"  to  wit,  the  deed  to 
Macmurdo  and  Winston,  ''had  in  the  sandy  bar  prop- 
erty in  the  city  of  Richmond,  whether  such  interest 
be  by  lease,  deed  of  trust  or  otherwise,  together  with 
a  right  on  the  part  of  the  purchaser  of  setting  off 
against  the  rent  that  will  accrue  after  such  purchase 
under  the  lease,  so  much  of  the  debt  due  by  Coutts  to 
Winston  as  will  be  equal  to  the  rent  that  may  so 
accrue."  The  commissioner  afterwards  reporteiJ  that 
on  the  16th  day  of  August  1833,  he  made  a  sale  in 
strict  pursuance  of  the  directions  of  said  decree,  after 
advertising  the  time  and  place  of  sale  as  therein 
directed,  when  George  M.  Carrington  being  the  highest 
bidder,  became  the  purchaser  at  the  price  of  nine 
thousand  two  hundred  and  forty-'^ve  dollars,  who  had 
executed  his  bond  for  that  sum  payable  at  the  end  of 
one  year  from  the  day  of  sale,  with  securities.  The 
report  contains  this  further  statement :  ''This  commis- 
sioner heretofore  reported  that  he  understood  the  inter- 
est of  Winston  in  the  sandy  bar  property  to  be  by 
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i8».     lease  which  would  expire  in  1835.     This  is  time  ;  but 
^T^rau^  there  existed  another  lease,  unknown  to  the  commis- 

; —  sioner  at  that  time,  which  will  not  expire  until  the  end 

ex*or  ft  ais  of  40  years  from  the  expiration  of  the  first.  The  exist- 
^7:  ence  of  this  last  lease  was  known  of  at  the  sale  above 
ton'scx'or reported.''  On  the  23rd  day  of  November  1833,  the 
sale  was  confirmed  by  the  court  and  a  conveyance 
directed  to  be  made  to  the  purchaser.  And  accord- 
ingly, on  the  18th  day  of  August  1834,  the  purchase 
money  having  been  paid,  a  deed  was  executed  by  said 
Samuel  T.  Pulliam,  commissioner  as  aforesaid,  convey- 
ing the  property  to  Greorge  M.  Carrington,  describing 
it  in  manner  aforesaid,  that  is,  **all  the  interest  of 
eveiy  kind  which  the  defendant  James  Winston  at  the 
date  of  the  deed  of  trust  of  the  21st  day  of  November 
1820  (from  said  James  Winston  to  Charles  J.  Mac- 
murdo  and  Greorge  Winston),  had  in  the  sandy  bar 
property  in  the  city  of  Richmond,  whether  such  inter- 
est be  by  lease,  deed  of  trust  or  otherwise,  together 
with  a  right  on  the  part  of  the  said  George  M.  Car- 
rington, of  setting  off  against  the  rent  that  will  accrue 
after  his  purchase  under  the  lease,  so  much  of  the  debt 
due  by  Coutts  to  Winston  as  will  be  equal  to  the 
rent  that  may  so  accrue."  The  said  deed  was  duly 
recorded. 

Ugder  the  foregoing  chain  of  title,  Carrington,  his 
representatives  and  assigns,  have  ever  since  been  in 
the  possession,  use  and  enjoyment  of  the  property 
according  to  the  terms  of  the  sale  and  conveyance  to 
him  as  aforesaid,  claiming  to  be  entitled  so  to  hold, 
and  to  continue  so  to  hold  it,  until  the  expiration  of 
the  term  of  60  years  created  by  the  said  lease  of  the 
10th  day  of  February  1816,  to  wit,  until  the  10th  day 
of  February  1876.     Is  the  claim  well  founded? 

Several  objections  were  made  to  the  claim  in  the 
course  of  the  argument,  and  especially  by  the  counsel 
of  Mayo' 8  representatives,  which  will  now  be  noticed. 
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The  objection  taken  on  account  of  the  limited  right     isao. 
supposed  to  be  conferred  by  the  leases,    to  wit,  the  ^^^^^^ 


Term. 


mere  right  to  get  sand  and  make  such  improvements  — — ; — 
as  related  thereto,  has  already  been    sufSctently    an-ex^orftais 

Another  objection  is,  that  the  leases  have  been  long  ton's  cx'or 
since  forfeited  by  non-payment  of  rent,  and  indeed  '***^ 
were  so  forfeited  by  James  Winston  long  before  the  sale 
to  Carrington.  It  is  a  sufScient  answer  to  this  objection 
to  say  that  no  such  forfeiture  has  ever  been  enforced  or 
attempted  to  be  enforced,  even  if  there  had  been  any  just 
ground  for  enforcing  it.  The  deed  expressly  reserves 
a  right  of  re-entry  for  non-payment  of  rent,  and  yet 
DO  such  re-entry  ever  has  been  made  or  attempted  to 
be  made.  In  the  lease  to  Mayo  of  the  12th  day  of 
November  1823,  leasing  to  him  the  ferry  and  other 
property,  including  the  sandy  bar,  for  ten  years  at  an 
annual  rent  of  one  thousand  dollars,  it  was  stated  that 
the  lease  of  the  sandy  bar  to  the  Winstons  had  been 
forfeited,  but  it  was  provided  that  if  Mayo  should  use 
all  due  diligence  to  obtain  possession  of  the  said  sandy 
bar  and  fail  therein,  or  if  having  obtained  possession, 
he  should  be  evicted  therefrom,  then  and  in  either 
such  case  the  said  Mayo  should  be  entitled  to  a  deduc- 
tion at  the  rate  of  $200  per  annum  from  the  said 
rent  of  $1000.  Mayo,  not  having  obtained  sucji  pos- 
session, received  the  benefit  of  the  said  deduction  from 
his  rent.  His  lease  extended  down  to  the  time  of  Car- 
rington's  purchase.  If  the  forfeiture  had  been  en- 
forced during  that  period,  it  would  have  been  for  the 
benefit  of  Mayo,  by  the  express  terms  of  the  lease  to 
him.  Not  only  had  Mayo  a  right  during  his  term  to 
enforce  the  forfeiture,  if  any,  but  a  right  to  do  so  was 
also  reserved  to  Scott,  trustee  of  Beuben  Coutts,  who 
joined  in  the  lease,  though  the  exercise  of  said  right  by 
him  was  to  enure  to  the  benefit  of  Mayo.  Thus 
there  was  the  strongest  inducement  at  that   time   to 
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1800.     enforce  the  forfeiture,  if  any,  and  yet  no  attempt  was 
^TerS^  made  to  enforce  it.     The  presumption  is  irresistible 
'  that  there  was  no  such  forfeiture.     At  all  events  there 


ex'or&aiswas  no   re-entry  or   statutory   proceeding  equivalent 

Q^J^,  thereto,  without  which  a  forfeiture  cannot  be  enforced. 

ton^sex'orlt  is  therefore  now  quite  too  late,  and  was  too  late  in 

1846  when  Mayo's  suit  was  brought,  to  say  there  was 

a  forfeiture. 

Another  objection  is,  that  the  debts  from  Coutts  to 
Winston  was  secured  by  the  deed  of  trust  to  Coleman 
and  Otis  of  the  8th  of  November  1819,  only  on  condi- 
tion that  a  sale  was  made  under  that  deed  to  satisfy 
the  three  negotiable  notes,  called  '^the  Micks  debt,"  for 
the  security  of  which  it  was  executed,  and  that  those 
notes  having  been  paid  without  making  a  sale  under 
the  deed,  it  therefore  cannot  operate  as  a  security  of 
the  debt  to  Winston. 

The  Circuit  court  was  of  opinion  that  this  deed  of 
trust  was  an  unconditional  security  as  well  of  the  Win- 
ston debt  as  of  the  < 'Micks  debts,''  while  the  counsel 
for  Carrington's  representatives  seemed  to  think  that  it 
became  an  absolute  security  of  the  Winston  debt  only 
from  the  time  of  default  in  the  payment  of  the  nego- 
tiable notes,  or  one  of  them,  upon  which  default  a  sale 
could  be  made  at  the  instance  of  Winston,  according 
to  the  terms  of  the  deed.  Much  may  be  said  to  sus- 
tain the  view  of  the  Circuit  court.  The  deed  is  not  a 
mere  power  of  sale.  Nor  is  it  a  mortgage  with  condi- 
tion to  be  void  on  the  punctual  payment  of  the  notes, 
in  which  case  the  estate,  upon  such  punctual  payment, 
would  be,  ipso  facto,  revested  in  the  mortgagor.  But 
it  is  a  deed  of  trust  for  the  benefit  only  of  James  Win- 
ston, who  is  one  of  the  parties  to  the  deed.  He  is  the 
endorser  of  the  three  negotiable  notes,  the  holders  of 
which  are  not  named,  probably  because  the  notes  had 
not  been  negotiated  at  the  date  of  the  deed.  It  recites 
that  the  grantor  is  desirous  of  securing  the  payment  of 
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those  notes  by  the  conveyance  of  property  in  trust  for      i8». 
that  purpose,  and  he  therefore  proceeds  to  make  the  '^Term^ 

conveyance.     The  debt  to  Winston  is  not  mentioned ; — 

in  the  recital  of  the  deed,  nor  until  direction  is  given ezor&ais 
for  the  disposition  of  the  proceeds  of  sale,  when  provi-  ^^* 
sion  is  made  for  the  payment  of  the  debt  to  Winston  ton's  ex^or 
out  of  the  surplus,  after  satisfying  the  negotiable  notes. 
An  estate  in  fee  in  the  trust  subject  being  conveyed  by 
the  deed  to  the  trustees  in  trust  for  the  benefit  of  Win- 
ston, a  party  to  the  deed,  it  may  well  be  doubted  whether 
a  coart  of  equity  would  compel  or  permit  the  trus- 
tees to  release  the  property  to  the  grantor  without  pay- 
ment of  the  debt  to  Winston  expressly  provided  for  in 
the  deed.  The  trustees  hold  the  legal  title  for  the 
benefit  of  Winston.  It  is  in  effect  his  legal  title,  and 
the  maxim  that  he  who  asks  equity  must  do  equity, 
might  require  the  payment  of  that  debt  as  a  conditioii 
for  affording  equitable  relief  to  the  grantor.  But  it  is 
unnecessary  to  decide  that  question,  as  the  effect  in  this 
case  is  precisely  the  same  if  the  said  deed  became  an 
absolute  security  of  the  debt  to  Winston  only  from  the 
time  of  default  in  the  payment  of  the  negotiable  notes 
or  any  of  them.  We  think  it  became  such  a  security 
at  least  from  that  time,  if  it  was  not  before.  All  the 
notes  became  due  within  12  months  after  the  date  of 
the  deed,  which  was  the  8th  of  November  1819,  and  all 
were  protested  for  non-payment.  In  November  1820, 
and  even  before,  Winston  had  a  right  to  require  the 
trustees  to  execute  the  trust  by  a  sale  of  the  subject  and 
application  of  the  proceeds  according  to  the  directions 
of  the  deed,  which  included  the  payment  of  the  debt 
to  him.  His  right  to  have  this  debt  paid  out  of  the 
trust  subject  could  not  be  thereafter  defeated  by  pay- 
ment only  of  the  Micks  debt.  There  might  have  been 
some  reason  for  affording  the  debtor  an  opportunity  to 
defeat  the  deed  as  a  security  for  the  Winston  debt,  by 
punctual  payment  of  the  negotiable  notes ;  but  there 
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iMD.      would  have  been  none  in  reserving  to  him  the  right  of 
^ra"^  doing  so  at  any  time  after  default  in  such  payment  and 
before  an  actual  sale  under  the  deed.     It  would  have 


Mayo's 

cx'or&aisbeen  worth  little  or  nothing  as  a  security  of  that  debt 
earring-  ^^  ^^  could  have  been  thus  defeated  by  the  debtor  at 
ton's  ex'or  any  time  before  an  actual  sale.     A  debtor  in  insolvent 

A  als. 

circumstances  would  be  strongly  tempted  to  defeat  it, 
by  a  fraudulent  combination  with  an  unsecured  cred- 
itor, or  some  other  person.  In  this  case,  not  only  were 
the  negotiable  notes  protested  for  non-payment,  but  the 
debtor  remained  in  default  for  more  than  three  years  ; 
during  all  which  time  he  was  in  insolvent  circum- 
stances, and  he  actually  took  the  oath  of  insolvency. 
It  was  not  until  after  the  trustee  in  the  deed,  at  the  in- 
stance of  Winston,  the  endorser  of  the  notes,  had  ad- 
vertised a  sale  of  the  trust  subject,  or  part  of  it,  and 
the  very  day  before  the  sale  was  to  have  been  made, 
that  the  notes  were  paid  by  the  debtor  ;  and  then  they 
were  paid  by  some  arrangement  made  by  him  with 
Mayo.  But  the  deed  of  trust  was  not  released.  There 
was  executed,  at  the  time  of  payment  of  the  notes,  a 
very  full  release  of  them,  and  of  the  lien  of  the  deed  of 
trust  so  far  as  it  secured  them^  but  executed  only  by  the 
holders  of  the  notes  by  their  attorney.  No  release  at 
all  was  executed  by  Winston,  nor  by  the  trustee  in  the 
deed.  Why  was  not  such  a  release  executed,  at  least 
by  the  trustee,  if  the  deed  was  then  considered  as  satis- 
fied ?  No  such  release  has  ever  been  executed,  nor  was 
ever  required  or  claimed,  so  far  as  the  record  shows, 
until  Mayo's  suit  was  instituted  in  1846,  27  years  after 
the  date  of  the  deed.  We  therefore  think  the  deed 
continued  to  be  a  security  of  the  Winston  debt  after, 
and  notwithstanding,  the  payment  of  the  protested 
negotiable  notes. 

Another  objection  is,  that  Winston  and  his  assigns 
had  no  right  to  set  oflf  so  much  of  his  debt  as  was 
necessary  against  the  annual  rent  of  the  sandy  bar  as 
it  accrued,  in  payment  and  satisfaction  of  said   rent. 
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The  sandy  bar,  as  we  have  seen,  was  a  part,  and  only  i^- 
a  part,  but  what  proportion  we  do  not  know,  of  the  Term. 
trust  subject  created  by  the  marriage  settlement  be-  ^  ^.^ 
tween  Beuben  and  Jane  Coutts,  before  referred  to.  exor&ais 
At  the  time  of  the  execution  of  the  leases  in  1815  and  carrinff- 
1816  as  aforesaid,  it  was  bound  for  a  proportional  part,  tonsex'or 
we  know  not  how  much,  of  the  annuity  of  $500  se- 
cured to  Jane  Ck)utts  for  life  by  that  settlement.  Sub- 
ject only  to  that  charge,  it  belonged  absolutely  to  Pat- 
rick CJoutts,  a  son  of  Beuben  and  Jane.  McCraw,  the 
trustee,  and  Jane  Coutts,  the  annuitant,  joined  Pat- 
rick Coutts  in  the  execution  of  the  leases,  and  the  rent 
was  made  payable  to  the  trustee,  for  the  purpose,  no 
doubt,  of  securing  the  payment  of  that  portion  of  the 
aimaity  for  which  Patrick  Coutts's  part  of  the  trust 
subject  was  bound.  In  every  other  respect  the  rent 
belonged,  as  the  property  belonged,  to  Patrick  Coutts, 
and  at  the  death  of  Jane  Coutts,  which  happened  in 
1831,  the  rent  belonged,  as  the  property  belonged, 
absolutely  to  him  free  of  any  charge  or  trust  whatever. 
During  the  existence  of  the  trust  the  trustee  might 
have  required  the  rent  to  be  paid  to  him  in  pursuance 
of  the  literal  terms  of  the  leases,  for  the  purpose,  but 
only  for  the  purpose,  aforesaid.  That  purpose  being 
satisfied,  the  residue  of  the  rent  belonged  to  Patrick 
Coutts ;  and  so  much  of  his  debt  to  Winston  as  was 
necessary  to  pay  so  much  of  the  rent  as  thus  belonged 
to  Patrick  Coutts  might  well  have  been  set  off  against 
it  as  it  accrued ;  and  a  court  of  equity  would  have  en- 
forced the  right,  especially  «s  Patrick  Coutts  was  in- 
solvent. See  Coutts  v.  Walker,  2  Leigh  268.  After 
the  death  of  Mrs.  Coutts  in  1831,  which  was  several 
years  before  the  sale  to  Carrington,  when  the  whole 
rent  belonged  to  Patrick  Coutts  or  his  assigns,  there 
could  be  no  doubt  as  to  the  right  of  set-off.  But  even 
before  her  death,  and  while  the  trust  existed,  the  whole 
rent,  by  the  permission  of  Jane  Coutts  and  her  trus- 
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i8».     tee,  practically  enured  to  the  benefit  of  Patrick  Coutts^ 
^^rm^  who  received  and  applied  it  to  his  own  use.     There 

; — were   many   transactions    between   Patrick   and  Jane 

ex'or&aisCoutts,  and  we  do  not  know  how  their  accounts  stood 
carrin  *°  ^^^  ®^^*  Scott  who  was  appointed  trustee  in  Mc- 
ton's  ex'or  Craw's  place  in  1823,  and  continued  to  act  as  such 
*^^'  until  1829,  proves  that  Mrs.  Coutts'  annuity  was  paid 
during  that  period  ;  and  he  had  in  his  own  hands  the 
means  of  such  payment,  for  in  November  1823  ho 
leased  the  ferry  and  other  portions  of  the  trust  subject 
to  Mayo  for  ten  years  at  a  rent  of  $800  per  annum, 
which  he  received  while  he  was  trustee.  Winston 
then  might  well  have  retained  the  rent  which  accrued, 
even  during  the  life  of  Jane  Coutts,  as  to  every  body 
at  least  but  herself  to  the  extent  of  her  rights,  and  as 
to  her  with  her  consent,  on  account  and  in  part  pay- 
ment of  his  debt.  He  did  so  retain  it  after  1820,  with 
out  any  objection  or  complaint  so  far  as  the  record 
shows,  and  the  transaction  being  thus  so  long  since 
settled,  it  was  too  late  in  1846,  when  Mayo  filed  bis 
bill,  to  make  the  objection  for  the  first  time.  We 
therefore  think  this  objection  cannot  be  sustained. 

Another  objection  is,  that  this  supposed  right  of  set- 
off or  retainer  of  the  annual  rent  on  account  of  the 
debt  to  Winston,  was  incapable  of  being  sold,  and  was 
improperly  decreed  to  be  sold  in  JPugh  v.  Winston; 
that  neither  the  parties  to  these  suits  who  are  now 
claiming  against  Carrington,  nor  those  under  whom 
they  claim,  were  parties  to  that,  or  bound  by  the  de- 
cree therein  made  ;  and  that  therefore  Carrington  ac- 
quired no  such  right  of  set-off  or  retainer  under  the 
said  decree,  and  the  sale  and  conveyance  made  to  him 
in  pursuance  thereof. 

By  the  deed  of  the  21st  of  November  1820,  James 
Winston  conveyed  to  Macmurdo  and  Winston  the 
interest  of  every  kind,  by  lease,  deed  of  trust  or  other- 
wise, which  he  had  in  the  sandy  bar,    <<and  all  other 
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property   of  eveiy  kind  and  description  whatsoever,      im». 
belonging  or  appertaining  to  the  said  James  Winston,  "^^^1^ 

with  all  the  privileges,  rents,  profits  and  advantages  of 

every  kind  thereto  belonging  ;"  excepting  only  a  cer-ex'or&ais 
tain  bond  and  note  not  affecting  the  matter  under  ^^ 
consideration.  In  Pugh  v.  Winston  this  deed  was  set  ton's  exw 
aside  as  to  the  creditors  of  Winston,  and  all  the*  prop- 
erty thereby  conveyed  was  subjected  to  the  payment 
of  his  debts.  It  became  the  duty  of  the  court  by  its 
decrees  in  that  case,  so  to  dispose  of  the  trust  subject 
as  to  realize  the  largest  possible  fund  for  the  benefit  of 
the  creditors.  All  the  rights  of  Winston  in  regard  to 
the  sandy  bar,  the  debt  of  Coutts,  and  the  right  of  set- 
off and  retainer  aforesaid  as  they  existed  at  the  date  of 
the  said  deed,  constituted  a  part  of  the  trust  subject  so 
to  be  disposed  of.  The  commissioner  appointed  to  sell 
the  real  estate  reported  that  he  did  not  offer  for  sale 
the  interest  of  Winston  in  the  sandy  bar,  doubting 
whether  it  was  intended  by  the  decree  that  he  should 
do  so ;  that  Mayo  stated  that  Winston  paid  him  no 
rent,  on  the  ground  that  Coutts  was  indebted  to  him 
more  than  the  amount  of  rent  that  would  become  due 
during  the  lease ;  and  that  if  the  court  should  direct  a 
sale  of  the  sandy  bar  property,  the  sale  thereof  would 
no  doubt  be  promoted  by  giving  to  the  purchaser  of 
the  leasehold  estate  the  same  right  of  setting  off 
against  the  rent,  the  debt  due  by  Coutts  to  Winston 
ti»t  Winston  then  had.  The  court  accordingly  de- 
creed a  sale  of  '^all  the  interest  of  every  kind,  which 
the  said  Winston  at  the  date  of  the  deed  of  trust  before 
specified,  had  in  the  sandy  bar  property,  whether  such 
interest  be  by  lease,  deed  of  trust  or  otherwise,  to- 
gether with  a  right  on  the  part  of  the  purchaser  of 
setting  off  against  the  rent  that  will  accrue  after  such 
purchase  under  the  lease,  so  much  of  the  debt  due  by 
Coutts  to  Winston  as  will  be  equal  to  the  rent  that 
may  so  accrue."     And  in  strict  conformity  with  this 
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iMo.  decree,  a  sale  was  made  and  a  conveyance  executed  to 
^iSrm!^  Harrington,  the  purchaser  at  the  sale,  as  has  already 
been  stated.     That  this  part  of  the  trust  subject  was 

Mayo's 

ex'or&aisthus  disposed  of  to  the  best  possible  advantage,  there 
^^^^  can  be  no  doubt.  The  price  at  which  it  was  sold 
ton's  ex'or  greatly  exceeded  what  was  expected  by  the  commis- 
sioner and  the  counsel  in  the  case.  He  was  astonished 
at  it,  and  supposed,  from  the  great  price  at  which  the 
property  was  sold,  that  the  competing  bidders,  Mayo 
and  Carrington,  knew  more  about  the  property  than 
he  d:d.  He  would  not  have  thought  the  property 
sacrificed  if  it  had  brought  only  one-tenth  of  what  it 
sold  for.  The  court  therefore  did  right  in  decreeing 
and  confirming  the  sale  in  manner  aforesaid.  But 
even  if  the  court  had  done  wrong  in  that  respect, 
Winston  and  his  creditors,  who  were  parties  to  the 
suit  of  Pugh  v.  Winston^  alone  could  have  complained 
of  it,  and  they  did  not  complain,  but  acquiesced  in 
what  was  done,  as  well  they  might.  Mayo,  surely,  has 
no  right  to  complain,  (supposing  all  the  other  objec- 
tions we  have  been  previously  considering  to  have 
been  rightly  disposed  of);  for  he  had  no  interest  in 
the  question  as  to  the  manner  of  selling  the  trust  sub- 
ject. But  besides,  he  impliedly  acquiesced  in  the  sale 
and  gave  it  his  sanction,  by  what  he  said  to  the  com- 
missioner before  the  sale,  by  his  presence  and  conduct 
at  it,  and  by  his  conduct  afterwards.  Once,  twice  or 
thrice  prior  to  the  sale,  he  requested  the  commissioner 
not  to  make  it  in  his  absence.  He  attended  the  sale, 
and  was  the  highest  bidder  for  the  property  next  to 
Carrington — having  bid  within  four  dollars  of  the  price 
of  $9,245,  at  which  it  was  sold  to  Carrington.  He 
made  no  objection  at  or  before  the  time  of  sale  to  the 
manner  in  which  that  sale  was  decreed  to  be  made. 
Indeed,,  it  would  seem  to  have  been  at  his  suggestion 
that  the  sale  was  made  in  that  manner.  At  all  events, 
his  statement  to  the  commissioner,  referred  to  in  the 
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latter' 8  report,  was  the  occasion  of  so  making  the  sale.      iseo. 
He  doubtless. expected  to  become  the  purchaser  at  the  ^Term.^ 

sale,  and  to  acquire  a  perfect  title  to  the  property  in 

that  way.     But  he  was  probably  as  much  surprised  asexor&ais 
was  the  commissioner  at  the  high  price  which  was  bid  ^^^^ 
for  it,  and  was  thus  deterred  from  becoming  the  pur-  tons exor 
chaser.     He  set  up  no  claim  against  the  purchaser  for 
rent  or  otherwise  after  the  sale,  until  the  institution  of 
his  suit  in  1846,  a  period  of  thirteen  years  ;  and  then 
it  was  quite  too  late  to  make  the  objection,  even  if  it 
could  ever  have  been  made. 

Then,  Carrington  became  entitled  by  the  sale  and 
conveyance  made  to  him,  as  aforesaid,  to  all  the  inter- 
est described  in  the  conveyance,  as  has  been  before 
mentioned.  The  leasehold  interest  of  Winston  in  the 
sandy  bar,  the  debt  due  by  Coutts  to  Winston  secured 
by  deed  of  trust  on  the  former's  interest  in  the  sandy 
bar,  and  the  right  of  set-off  against  the  rent  as  it  ac- 
crued, of  so  much  of  the  said  debt  as  was  necessary 
for  the  payment  of  the  said  r^nt,  as  set  forth  in  the 
conveyance,  thereby  became  the  interest  and  property 
of  Greorge  M.  Carrington.  He  had  a  right,  at  his 
election,  to  continue  to  hold  the  property  until  the 
termination  of  the  lease  thereon,  setting  off  so  much 
of  the  said  debt  as  was  necessary  for  the  payment  of 
the  rent  as  it  accrued,  or  to  enforce  the  execution  of 
the  deed  of  trust  on  the  interest  of  Patrick  Coutts  in 
said  property  for  the  security  of  the  said  debt,  pro-  ♦ 
vided  the  balance  due  thereon  could  be  ascertained.    • 

But  can  that  balance  now  be  ascertained  ;  and  if 
not,  what  then  is  the  right  of  Carrington's  represen- 
tatives ? 

We  think  that  balance  cannot  now  be  ascertained. 
There  is  no  question  in  this  cause  about  which  there 
has  been  more  controversy  than  this  question,  What 
was  the  amount  of  the  debt  due  by  Coutts  to  Winston, 
secured  by  the  deed  of  the  8th  of  November  1819  to 
7 


Digitized  by 


Google 


98  COURT   OF   APPEALS  OF   VIRGINIA. 

1869.      Coleman  and  Otis  and  conveyed  by  the  deed  of  the 

^^^  21st  of  November  1820  to  Macmurdo  and  Winston  ? 

That  matter  miffht  have  been  easily  ascertained  about 

Mayo's  ®  •^  . 

ex'or&aisthe  time  of  the  date  of  the  last  mentioned  deed  or  in 
carrinff-  ^  reasonable  time  thereafter.  Probably  it  might  have 
ton's exor been  easily  ascertained  on,    or  in  a  reasonable  time 

&  als 

after,  the  1st  of  December  1823,  the  date  of  the  deed 
to  Mayo.  But  no  person  took  any  step  to  have  the 
account  settled  (although  it  was  known  to  all  concerned 
that  the  amount  of  the  debt  was  unascertained,  and 
that  Winston  claimed  and  was  exercising  the  right  of 
paying  his  rent  as  it  accrued  by  setting  off  against  it 
so  much  of  the  said  debt  as  was  sufficient  for  the  pur- 
pose), until  the  26th  of  October  1829,  when  Edward 
Henshaw,  who  had  just  been  appointed  trustee  to  exe- 
cute the  trusts  of  the  marriage  settlement  of  Septem- 
ber 10,  1799,  brought  a  suit  in  the  late  Superior  Court 
of  Chancery  holden  in  Richmond,  against  Winston 
and  others,  for  an  account  of  rents  due  by  him  for  the 
sandy  bar,  &c.  On  the  25th  of  June  1830,  a  decree 
was  made  for  the  settlement  of  an  account  of  said 
rents  before  a  commissioner  of  the  court.  Accord- 
ingly, during  the  same  year,  commiissioner  Baker  pro- 
ceeded to  settle  the  account,  both  parties  appearing 
before  him  and  furnishing  materials  for  the  settlement. 
In  August  1835,  he  returned  a  report  showing  that  on 
the  1st  of  December  1823,  the  date  of  the  deed  to 
Mayo,  there  was  due  by  P.  Coutts  to  Winston,  after 
crediting  all  the  rents  which  had  accrued  previously  to 
that  day,  a  balance  of  $13,425  61,  with  interest  on 
$11,804  69,  part  thereof,  from  that  day  until  paid. 
There  was  'an  exception  to  the  report  by  Samuel  Tay- 
lor, Esq. ,  counsel  for  the  plaintiff,  and  a  special  state- 
ment was  made  by  the  commissioner  in  conformity  with 
the  views  taken  in  the  exceptions,  according  to  which 
the  balance  due  was  only  $45  91.  In  June  1841  the  death 
of  the  plaintiff  was  suggested.     In  August,  18^  3,  on  the 
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motion  of  the  defendants  a  scire  facias  was  awarded  to      i8<». 
revive  the  suit  against  the   plaintiff's   representatives,  '^Ter^^ 

and  it  was  afterwards  revived  accordingly.     In  March 

1845,  Carrington  presented  a  petition  in  the  case  and exor & ais 
prayed  to  be  made  a  defendant.  In  March  1846  the  peti-  \ 
tion  was  allowed  to  be  filed,  and  was  filed  accordingly,  tons  exor 
and  it  was  ordered  that  unless  the  plaintiff  should,  within  *  ^  ^* 
60  days,  amend  his  bill,  and  make  Carrington  a  defend- 
ant, it  should  stand  dismissed  with  costs.  The  time 
for  amending  the  bill  was  afterwards  enlarged  on  the 
motion  of  the  plaintiff  ;  but  he  still  failing  to  make  the 
amendment,  on  the  23d  of  February  1848  the  order  of 
dismission  Avas  made  absolute.  And  thus  ended  in 
1848,  this  effort,  commenced  in  1829,  to  ascertain  the 
true  state  of  accounts  between  Winston  and  Coutts. 
The  effort  was  no  doubt  abandoned,  because  while  the 
precise  balance  due  on  account  of  the  debt  to  Winston 
was  not  ascertained,  it  was  yet  ascertained  to  the  satis- 
faction of  the  plaintiff  and  his  able  counsel  that  there 
was  at  least  a  sufficient  balance  due  to  absorb  the  rent 
which  wQuld  accrue  during  the  term.  The  attempt 
made  to  obtain  a  settlement  in  that  suit  was  made 
under  much  more  favorable  circumstances  than  now 
exist  for  that  purpose.  The  suit  was  brought  just  nine 
years  after  the  date  of  the  deed  to  Macmurdo  and 
Winston,  and  just  six  years  after  the  date  of  the  deed 
to  Mayo,  when  the  transactions  were  comparatively 
recent,  when  Winston  and  Mayo  were  living,  and  when 
AVinston  and  the  trustee  Henshaw,  who  was  repre- 
sented by  able  counsel,  attended  before  a  skillful  com- 
missioner and  furnished  materials  for  settling  the  ac- 
count. It  was  during  the  pendency  of  that  suit,  and 
probably  after  the  commissioner  had  stated  the  ac- 
count, though  before  he  returned  his  report,  to  wit, 
on  the  i5th  of  August  1833,  that  the  sale  was  made  in 
I\iqh  V.  ^ylnston^  at  which  Carrington  became  the  pur- 
chaser as  aforesaid.     It  is   probable  that  both  Mayo 
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i8«.      and  Carrington,  who  were  bidders  at  that  sale,  were 
^Term!^  then  fuUy  aware  of  the  proceedings  which  had  taken 

-     place  in  Henshaw  v.  Winston,  and  believed  that  the 

ex'or  &  ai3  balance  due  on  the  debt  of  Coutts  to  Winston  would 
^''       be  more  than   sufficient  to  absorb  all   the  rent   that 

Carrinir- 

ton'H  ex'or  would  accrue  on  the  lease  during  the  term.  Under 
*^^^'  these  circumstances  the  sale  was  made,  and  Carring- 
ton outbidding  Mayo  became  the  purchaser.  If  Car- 
rington was  not  satisfied  to  retain  the  rents  which  were 
to  accrue,  during  the  term  in  satisfaction  of  the  debt  to 
Winston,  but  intended  to  endeavor  to  ascertain  the 
balance  due  on  that  debt,  and  enforce  the  execution  of 
the  deed  of  trust  to  Coleman  and  Otis  for  its  payment, 
it  was  his  duty  immediately  after  his  purchase  to  make 
an  effort  to  have  a  settlement.  The  effort  even  then 
would  doubtless  have  been  abortive.  But  if  it  would 
have  been  successful,  he  has  lost  the  benefit  of  it  by 
his  laches  in  not  having  made  it ;  and  the  most  he  or 
his  representatives  can  now  claim  on  account  of  the 
said  debt,  is  the  right  to  retain  the  rents  in  satisfac- 
tion thereof  as  aforesaid. 

In  July  1853,  Jane  New  Coutts,  only  child  and  heir 
at  law  of  Patrick  Coutts,  filed  her  answer  in  the  case 
of  Mayo  v.  Carrington,  and  filed  therewith  as  exhibit 
E,  a  paper  stated  to  be  in  the  handwiiting  of  Edward 
Henshaw,  and  to  have  been  found  among  papers 
which  he  in  his  lifetime  had  placed  in  the  hands  of  his 
counsel,  who  had  handed  them  over  to  the  respond- 
ents' counsel  a  few  weeks  before  he  prepared  the  said 
answer  ;  and  also  stated  to  be  a  copy  of  an  original  in 
the  handwriting  of  James  Winston,  and  then  in  the 
possession  of  the  plaintiff  Mayo,  who  was  required  in 
the  answer  to  produce  the  said  original,  and  accord- 
ingly did  produce  it.  This  is  the  first  appearance  which 
that  document,  or  any  reference  to  it,  makes  in  the 
record.  It  purports,  and  was  afterwards  proved  to  be, 
a  proposition  made  by  Winston  to  Samuel  McCraw,  P. 
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Coatts  and  Mrs.  Jane  Coutts  in  regard  to  the  debt  and      weo. 
the  items  thereof   due  by  Coutts  to  Winston   at  the  ^Te™.^ 
time  of  makins:  said  proposition.     If  the  debt  stated 

*^  r      f  Mayo'8 

in  that  proposition  was  all  the  debt  due  by  Coutts  to exor & ai« 
Winston  secured  by  the  said  deed  of  trust  to  Cole-  c^^jn^. 
man  and  Otis,  then  it  was  greatly  less  than  what  was  tons ex'or 
claimed  to  be  due  by  Winston,  and  shown  to  be  due 
by  Baker's  report  in  Henshaw's  suit  as  aforesaid. 
But  the  proposition  is  not  dated,  nor  is  there  any  date 
to  any  of  the  items  therein  contained.  There  wa# 
much  contrariety  of  speculation  in  the  argument  as  to 
the  time  when  this  proposition  was  made.  Winston 
himself,  who  was  twice  examined  as  a  witness,  was 
unable  to  fix  the  time  certainly,  though  he  thought  it 
was  before  the  execution  of  a  deed  by  him  to  Coutts, 
dated  November  6,  1817.  The  Circuit  court  was  of 
opinion  by  inference,  from  circumstances  stated,  that 
the  said  proposition  was  made  about  the  middle  of  the 
year  1821,  and  that  it  ascertained  the  true  amount  of 
the  principal  of  the  debt  secured  by  the  said  deed  of 
trust.  The  court  decreed  a  settlement  of  the  account 
according  to  that  view.  To  the  report  of  the  commis- 
sioner made  under  that  decree,  Carrington's  adminis- 
trator excepted,  and  his  counsel  maintained  the  excep- 
tion by  a  forcible  argument  tending  to  show  that  the 
said  proposition  did  not  embrace  the  entire  debt 
secured  by  said  deed,  and  he  concluded  his  argument 
by  insisting  that  *'the  account  settled  by  commissioner 
Baker  in  the  suit  of  Henshaw  v.  Winston,  which  was 
commenced  when  the  transactions  were  comparatively 
recent,  and  the  evidence  in  the  possession  of  the  par- 
ties and  not  lost,  as  it  now  is,  by  the  lapse  of  time, 
should  be  regarded  and  treated  as  the  nearest  approxi- 
mation to  justice  between  the  parties  now  attainable." 
Perhaps,  if  it  were  necessary  or  proper  now  to  under- 
take to  ascertain  the  balance  due  on  account  of  the 
said  debt,    we   would  take  the  same  view  which  was 
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1809.      taken  by  the  Circuit  court.     But  we  think  that  under 
^Term.^  the   circumstauces   a   correct  account  cannot   now  be 

; —  settled,  and  it  is  therefore  not  proper  to  attempt  such 

ex'or&aisa  settlement.     It   seems,    however,    that   if  one  were 
carrinff-  "^^®  according  to  the   view  of  the  Circuit  court,    it 
ton's  ex'or  would   not   materially  affect   the  result  to  which  our 
views  of  the  case  will  conduct  us. 

Then  it  only  remains  on  this  branch  of  the  case  to 
state  the  result  to  which  our  views  conduct  us  in 
rtgard  to  the  right  of  Carrington's  representatives  in 
and  to  the  sandy  bar. 

We  think  they  are  entitled  to  hold  the  property, 
with  all  the  improvements  thereon,  for  their  own  use 
until  the  expiration  of  the  terms  created  by  said  leases, 
to  wit,  until  the  10th  day  of  February  1876,  and  no 
longer  ;  they  paying  all  the  taxes  assessed  on  the  said 
property  audits  improvements  during  that  period,  and 
retaining  the  annual  rent,  after  deducting  therefrom 
such  portion  of  the  annual  taxes  as  may  be  properly 
chargeable  to  the  landlord  or  owner  of  the  reversion, 
on  account  and  in  payment  of  the  said  debt  of  Coutts 
to  Winston,  the  benefit  of  which  was  included  in  the 
sale  and  conveyance  to  Carrington,  as  aforesaid.  But 
the  said  Carrington' s  representatives  can  receive  the 
benefit  of  only  so  much  of  the  said  debt  as  may  be 
sufficient  to  pay  and  satisfy  all  the  rents  until  the  end 
of  the  term  as  aforesaid  (the  amount  due  upon  said 
debt  being  in  our  opinion  amply  sufficient  for  the  pur- 
pose), and  cannot  recover  any  balance  which  may 
possibly  be  due  on  account  of  said  debt,  it  being  now 
impossible  to  ascertain  such  balance.  In  regard  to  the 
taxes  which  have  accrued,  or  may  accrue  upon  the 
property,  only  a  small  portion  of  them,  if  any,  would 
be  properly  chargeable  to  the  owner  of  the  reversion. 
At  the  time  of  Carrington's  purchase,  and  for  several 
years  thereafter,  the  annual  tax  on  the  property  was 
very  trifling — only  a    few   cents ;  but   afterwards    it 
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gradually  increased,   and  became  at  length  consider-      i869. 
able,  in  consequence,  chiefly  if  not  entirely,  of  improve-  ^Term.^ 

ments  put  upon  the. property  by   Carrington,  the  in- 

creased  rent  produced  by  which  he  and  his  assigns exor&ais 
have  been  receiving,  and  for  the  tax  on  which  improve-  7: 
ments  he  and  they  would  at  any  rate  be  chargeable,  ton's exor 
The  small  portion  of  the  tax  for  which  the  owner  of 
the  reversion  may  be  chargeable  ought  to  be  deducted 
from  the  annual  rent  before  said  rent  is  retained  and 
applied  as  aforesaid.  It  is  the  right  and  duty  of  a 
tenant  to  pay  the  taxes  on  the  demised  premises,  and 
he  may  deduct  the  amount  from  the  rent  when  the 
landlord  is  chargeable  with  them.  In  this  case  Car- 
rington purchased  the  property  ''with  a  right  of  set- 
ting oflF  against  the  rent,"&c.  ;  that  is,  against  so  much 
of  the  rent  as  he  would  otherwise  have  to  pay  to  the 
landlord,  being  the  amount  of  the  rent  after  deducting 
the  amount  of  the  tax  which  might  be  chargeable  to 
the  landlord.  To  the  extent  of  that  tax,  it  was  itself  a 
set-oflF,  and  he  required  no  other  except  as  to  the  bal- 
ance of  the  rent. 

Having  considered  and  disposed  of  the  claims  of 
the  representatives  of  George  M.  Carrington,  and 
ascertained  that  they  are  entitled  to  hold  the  subject 
in  controversy  for  their  use  until  the  10th  day  of  Feb- 
ruary 1876,  we  come  next  to  enquire,  to  whom  will  it 
belong  from  and  after  that  day — which  brings  us  to 
the  consideration  of  the  claims  of  the  three-  remaining 
conflicting  claimants.  We  will  have  to  consider  them 
very  much  together,  as  the  grounds  on  which  they 
severally  rest  are  closely  connected  with  each  other, 
and  were  attended,  in  some  respects,  with  the  same 
circumstances.     These  are, 

Secondly.  The  claim  of  the  representatives  of  Ed- 
ward C.  Mayo.  This  claim  is  founded  on  a  deed  dated 
and  duly  recorded  on  the  1st  of  December  1823,  from 
Patrick  Coutts  to  said  Mayo,  conveying  in  fee  simple 
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i8».      the  sandy  bar,  described  as  lot  No.  341  in  the  plan  of 
^T°rm?^  said  city ;  also  the  ferry  called  Coutts's  ferry,  with  the 

ferry  lot  on  the  south  side  of  James  river,  known  in 

ejTOT&ais^^^  plan  of  the  town  of  Manchester  by  the  No.  312  ; 
V-  also  four  other  lots  in  said  town  known  as  numbers 
tons ex'or 306,  307,  308  and  309.  The  sandy  bar  was  conveyed 
^^^  expressly,  subject  to  the  deed  of  trust  of  ''the  8th  day 
of  November  1819,  to  Benjamin  W.  Coleman  and  Asa 
Otis,  for  the  benefit  of  Jaines  Winston."  The  deed 
contains  a  covenant  of  general  warranty.  The  only- 
consideration  mentioned  in  the  deed  is,  ''the  sum  of 
one  dollar."  But  Mayo  claimed  in  his  bill  that  the  real 
consideration  of  the  deed  was  the  sum  of  $3,906  96, 
the  amount  of  the  three  negotiable  notes  secured  by 
the  said  deed  of  trust,  which  amount  was  paid  by  his 
checks  on  the  5th  of  December  1823.  The  acquit- 
tance was  given  to  Coutts  as  if  he  had  paid  the  money, 
but  has  ever  since  been  held  by  Mayo,  who  actually 
paid  it.  Under  this  deed  Mayo  claimed  to  be  entitled 
to  the  sandy  bar,  subject  only  to  the  rights  which 
still  existed,  if  any,  under  the  leases  aforesaid,  and  in- 
stituted the  suit  of  "Mayo  v.  Carrington,"  on  the  15th 
day  of  August  1846,  for  the  purpose  of  asserting  and 
enforcing  his  claim.  And  his  representatives  would 
be  entitled  under  the  said  deed  to  the  said  property 
from  and  after  the  said  10th  day  of  February  1876, 
but  for  the  conflicting  claims  of  the  representatives  of 
Jane  and  Patrick  Coutts  respectively.  We  must  now 
therefore  proceed  to  state  those  claims,  and  enquire 
whether,  and  to  what  extent,  they  or  either  of  them 
are  well  founded,  and  will  defeat  or  aflfect  the  claim 
of  Mayo. 

Thirdly.  The  claim  of  the  representative  of  Jane 
Coutts.  She  claimed  that  the  deed  of  the  1st  of  De- 
cember 1823,  from  Patrick  Coutts  to  Mayo,  was  execu- 
ted in  consideration  of  the  sum  of  ten  thousand  dollars, 
payable    by    installments,    according  to  a  contract  in 
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writing  made  between  the  parties  about  the  time  of      iwe. 
the  execution  of  said  deed,  the  benefit  of  which  con-  '^Term^ 

tract  was  assigned  to  her  by  Patrick  Coutts  a  few  days ] — 

after  it  was  made,  to  wit,   on  the  12th  of  December exor&aiK 
1823.     And  she  brought  the  suit,  the  present  style  of  ^^^ 
which  is  * 'Coutts'  adm'r  v.  Mayo,"  for  the  purpose  of  tonaexor 
recovering  her  claim  by  enforcing  the  ' 'vendor's  lien" 
upon  the  property  for  the  payment  of  the  purchase 
money.     The  period  of  the  institution  of  her  said  suit 
is  not  certainly  known,  as  the  papers  in  it  have  been 
lost ;  but  it  was  probably  some  time  in  the  year  1826. 
She  exhibited   with   her   bill  the   contract   aforesaid, 
which  is  in  the  form  of  a  proposition  by  Mayo  to  Pat- 
rick  Coutts,  accepted  by  the  latter,  and  assigned  by 
him  to  her,  and  is  in  the  following  words  and  figures  : 

*'I  will  pay  P.  C,  his  ex'or,  adm'r,  or  assigns,  for 
his  reversionary  right  in  the  sandy  bar,  ferry  and  ferry 
lot,  and  lots  Nos.  306,  307,  308,  and  309,  the  sum  of 
$10,000,  as  follows,  to  wit,  $500  on  executing  the  deed, 
$500  in  six  months  thereafter,  and  $1,000  per  annum 
for  9  years  thereafter. 

K  O.  J/." 

Endorsed. — * 'I  will  take  for  the  reversionary  right 
the  within  sum  of  ten  thousand  dollars,  as  per  state- 
ment within.  Pat.  Coutts, 

Dec'r  6th,  1823. 

Handed  me  by  Samuel  Carlisle. 

I  assign  the  within  proposal  to  Jane  Coutts,  of  E.  C.    " 
M. 

Pat.  Coutts.'' 
Dec'r  12th,  1823. 

The  representative  of  Jane  Coutts  claims  that  the 
whole  amount  of  the  said  sum  of  ten  thousand  dollars^ 
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i8».  with  interest,  yet  remains  due  and  unpaid.  But  before 
Term.^  we  say  any  thing  more  about  this  claim,  we  will  state 
~  and  consider  the  only  remaining  one,  which  is, 
€x'or&ais  Fourthly.  The  claim  of  the  representatives  of  Pat- 
carrlnff-  ^^^^  Coutts,  who  are  hifi  only  child  and  heir  at  law,  Jane 
ton's exor Ncw  Coutts,  and  his  widow  Sophia  Coutts,  he  having 
died  intestate  in  1829.  They  claim  that  the  deed  from 
P.  Coutts  to  E.  C.  Mayo,  of  the  23d  of  December 
1823,  is  fraudulent  and  void ;  that  it  was  executed 
without  any  consideration,  or  for  a  consideration 
grossly  inadequate,  at  a  time  when  P.  Coutts  was 
greatly  embarrassed,  and  known  to  be  so  by  the  said 
Mayo  ;  that  if  the  said  Mayo  did,  as  he  pretended,  pay 
the  said  sum  of  $3906  66  for  the  property,  yet  that  was 
a  price  grossly  inadequate,  and  so  known  to  be  by  said 
Mayo  at  the  time  ;  and  that  the  utmost  which  the  said 
Mayo  or  his  representatives  can  claim,  under  his  said 
deed,  is  to  be  reimbursed  the  money  which  he  paid, 
with  interest,  after  accounting  for  any  rent  due  by  him 
on  his  lease  of  the  12th  of  November  1823  aforesaid. 
This  claim  was  asserted,  for  the  first  time,  in  the  an- 
swer of  Jane  New  Coutts,  sworn  to  on  24:th  March 
1851,  (she  not  having,  as  she  says,  attained  the  age  of 
21  years  until  December  1850,)  but  not  filed  until  July 
2d,  1853,  in  the  suit  of  ''Mayo  v.  Carrington."  It  was 
also  asserted  in  a  bill  filed  by  her  in  March  1854,  which 
was  the  commencement  of  the  suit,  the  present  style 
of  which  is  ''Coutts  v.  Mayo,"  as  aforesaid. 

While  we  think  that  the  views  of  the  learned  coun- 
sel who  argued  before  us  in  support  of  this  claim  were 
very  strongly  presented,  we  are  yet  of  opinion  that 
according  to  the  authorities,  it  cannot  be  said  that  the 
deed  of  the  1st  of  December  1823  aforesaid,  is  void 
for  inadequacy  of  consideration  ;  and  that,  whether 
the  consideration  was  as  represented  by  Mayo,  or  as 
claimed  by  the  represestative  of  Jane  Coutts  as  afore- 
said.    There   is   no  evidence  whatever  of  any   actual 
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fraud  in  obtaining  the  deed.     There  was  no  confiden-      i8». 
tial  relation  existing  between  the  parties.     Coutts  was    ^era^^ 

not  under  the  power  of  Mayo.     They  dealt  at  arm's ; — 

length,  so  far  as  the  record  shows.  True,  Coutts  wasexor&ais 
in  very  embarrassed  circumstances,  and  had  taken  the  earring- 
oath  of  insolvency.  Bat  that  circumstance,  even  intonsexor 
jconnection  with  mere  inadequacy  of  price,  has  never 
been  held  sufficient  to  avoid  a  deed.  Inadequacy  of 
price,  to  have  that  effect  by  itself,  must  be  so  great  as 
to  shock  the  moral  sense.  It  is  upon  the  ground  of 
fraud — ^actual  fraud — that  the  deed  is  avoided  in  such 
cases ;  and  the  evidence  must  be  sufficient  to  prove  the 
fraud.  Inadequacy  of  price  is  always  a  badge  of  fraud. 
But  to  be  in  itself  sufficient  evidence  of  fraud,  it  must 
of  necessity  be  very  great.  In  this  case  it  was  said 
the  sale  was  of  a  reversionary  or  expectant  interest,  and 
that  in  such  cases  the  purchaser  must  make  good  the 
bargain,  by  proving  that  the  consideration  was  ade- 
quate. And  the  later  English  authorities  on  this 
subject  are  relied  on.  But  the  case  of  Cribhins  v. 
Markwood^  13  Gratt.  495,  has  settled  the  law  on  this 
subject  in  this  State.  It  was  there  held  that  the 
English  doctrine  in  relation  to  the  sale  of  expectant 
interests,  so  far  as  it  relates  to  vested  interests,  is  not 
law  in  this  State.  Here  the  sale  was  not  of  a  mere 
expectancy,  but  of  a  vested,  though  a  reversionary 
interest.  The  authorities  on  this  subject,  English  and 
American,  are  collected  in  1  Leading  Cases  in  Equity 
428,  and  seq.  marg.,  being  the  leading  case  of  Chester- 
field  v.  Jansen^  and  the  cases  collected  in  the  notes.  It 
would  be  difficult  at  this  late  day  to  ascertain  what 
would  have  been  an  adequate  price  for  the  property 
conveyed  by  the  deed  at  the  time  of  its  date.  But  it 
cannot  be  said  that  the  price  given,  or  agreed  to  be 
given,  was  so  grossly  inadequate  as  to  be  in  itself  suffi- 
cient evidence  of  fraud  to  make  the  deed  void.  There 
is  greater  force,   however,    in   the   argument  of  the 
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1869.     counsel  for  Jane  New  Coutts,  that  if  the  payment  of 
^7^^^  the  sum  of  *3,906  96  in  discharge  of  the  ^'Micks' 

debt,"  was  the  only  consideration  for  the  execution  of 

ex'or&aisthe  deed  as  alleged  by  Mayo  in  his  bill,  then  the  said 
earring-  ^^^  must  havc  been  intended,  and  ought  only  to  ope- 
ton'8  ex'or  rate,  as  a  security  for  the  repayment  of  that  sum. 
Indeed  it  would  be  diflBcult,  if  not  impossible,  for, 
Mayo's  representatives,  under  all  the  circumstances  of 
the  case,  to  escape  that  result,  if  it  should  be  held  that 
he  did  not  contract  to  purchase  the  property  on  the 
terms  mentioned  in  the  proposition  aforesaid.  With 
these  remarks,  the  claim  of  the  representatives  of 
Patrick  Coutts  may  be  dismissed  from  further  consid- 
eration, and  we  will  now  recur  to  the  claim  of  the 
representative  of  Jane  Coutts,  who  is  the  only  remain- 
ing competitor  with  the  representatives  of  Mayo. 

To  thcf  claim  of  the  representative  of  Jane  Coutts 
several  objections  were  taken  in  argument  by  the  coun- 
sel of  the  representatives  of  Mayo,  which  we  will  now 
proceed  to  notice. 

1st.  It  is  objected  that  the  subject  of  controversy  in 
her  suit  is  different  from  the  subject  of  controversy  in 
Mayo  V.  Carrington  :  the  two  suits  have  no  just  con- 
nection, and  they  ought  not  to  have  been  heard 
together. 

The  suits  were  not  consolidated,  but  only  heard 
together.  The  object  of  Mayors  suit  was  to  have  his 
right  .to  the  sandy  bar,  under  the  said  deed  of  the  1st 
of  December  1823,  and  the  state  of  facts  set  out  in  his 
bill,  declared  and  established  ;  to  have  the  deed  from 
Patrick  Coutts  to  Bouldin  and  Roper  for  the  benefit  of 
Jane  Coutts,  dated  on  the  28th  of  February  1821,  and 
conveying  the  sandy  bar  and  other  property,  set  aside 
on  the  ground  of  f I'aud  ;  to  obtain  a  conveyance  of  the 
title  to  sandy  bar  from  Otis,  surviving  trustee  in  the 
deed  from  Patrick  Coutts  to  Coleman  and  Otis  of  the 
8th  of  November  1819  ;  and  other  specific  relief,   and 
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for  genei-al  relief.      The  object  of  Jane  Coutts'  suit      i8». 
was,  to  set  ap  the  contract  aforesaid   between  Patrick  ^Term^ 
Coutts  and  Mayo   for  the  sale  and  purchase  of  the* 


sandy  bar  ;  to  assert  her  claim  for  the  purchase  money  ex'or&ais 
as  assignee  of   the  said  Patrick  Coutts  ;   and  to  estab-  ^^ 
lish  and  enforce  the  vendors'  lien  upon  the  said  prop-  ton's  ex'or 
erty  or  the  interest  of  Mayo  therein,   under  the  said     *  *^' 
deed  of  the  1st  of  December  1823,  for  the  payment  of 
the  said  purchase  money  and  interest.     We  think  the 
subjects  of   controversy  in   the  two  suits  were  con- 
nected, and  that  they  were  properly  heard  together. 

2dly.  It  is  objected  that  all  the  papers  in  her  suit 
have  been  destroyed,  most  of  them  long  since ;  and 
that  when  the  decree  appealed  from  was  pronounced, 
there  was  no  record  upon  which  a  decree  could  be 
made  in  that  suit,  or  upon  the  subject  of  controversy 
therein. 

It  seems  singularly  to  have  happened,  that  the  papers 
in  that  suit  have  twice  been  lost  or  destroyed,  so  that 
when  the  said  decree  was  pronounced,  there  was  not  a 
single  paper  in  the  record  of  the  three  suits  which  be- 
longed particularly  to  Jane  Coutts' s  suit.  There  is  in 
the  record  an  official  copy  of  only  one  of  the  papers 
which  so  belonged  to  that  suit ;  though  that  paper  was 
certainly  a  very  important  one,  being  the  original  con- 
tract under  which  she  claimed,  and  which  has  already 
been  set  out  in  this  opinion.  We  were  at  first  inclined 
to  think  that  the  difficulty  of  making  a  decree  upon 
the  subject  of  controversy  in  that  suit,  arising  from  the 
destruction  of  papers,  was  insuperable  ;  but  on  further 
consideration  we  think  otherwise.  The  original  bill  in 
Jane  Coutts'  suit  seems  to  have  been  filed  about  the 
6th  of  October  1826,  that  being  the  date  of  an  item  in 
Robert  G.  Scott's  account  as  trustee  for  Jane  Coutts 
charging  a  fee  in  that  suit.  She  died  in  1831.  She 
had  several  successive  adm'rs,  and  in  1857,  the  papers 
in  her  suit  having  been  lost,  Allen,  her  adm'r  de  bonis 
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1869.  non^  pursuant  to  the  statute  in  such  case  provided  filed, 
Term.^  an  amended  and  supplemental  bill  to  have  the  benefit  of 
; —  the  said  suit,  and  asking  that  the  same  might  be  pro- 
ex  or  &aisceeded  in  to  a  final  decree  against  the  ex'or  and  heirs 
,,  ^:  at  law,  or  devisees,  of  Mayo  ;  and  filed  with  the  said 
ton's exor bill  an  affidavit  of  the  loss  of  said  original  papers. 
Shortly  thereafter,  and  in  the  same  year,  Allen,  adm'r 
as  aforesaid,  filed  a  further  answer  in  the  suit  of  Mayo 
V.  Carrington,  referring  to  the  fact  of  his  having  filed 
the  said  bill,  exhibiting  a  copy  thereof  as  part  of  the 
answer  (though  no  such  copy  is  now  in  the  record),  and 
setting  up  the  same  claim  which  was  asserted  in  the 
said  bill  as  matter  of  defence  in  the  said  answer,  and 
praying  that  the  two  suits  might  be  heard  together. 
On  the  16th  of  July  1858,  the  said  two  suits,  and  the 
suit  of  Jane  New  Coutts,  were  accordingly  heard  to- 
gether, and  a  decree  was  made  therein.  The  decree 
recites  that  the  suit  of  Jane  Coutts'a  adm'r  came  **on 
to  be  heard  on  the  statement  of  proceedings  filed  with 
the  supplemental  and  amended  bill  of  Joseph  Allen, 
adm'r  as  aforesaid,  and  the  said  bill  of  the  said  Allen, 
the  answer  of  the  defendant  James  Winston  to  the 
original  bill  in  the  said  cause,  and  the  answer  of"  the 
executor,  and  legatees,  and  devisees,  of  said  Mayo,  to 
the  said  supplemental  and  amended  bill,  replications 
to  said  answers,  upon  the  bill  taken  for  confessed  as  to 
the  other  defendants,  ''and  upon  the  depositions  and 
exibits  filed  ;"  and  among  other  things  it  was  decreed, 
'*that  it  be  referred  to  a  commissioner  of  the  court  to 
enquire,  what  were  the  true  terms  of  the  purchase 
by  the  said  Edward  C.  Mayo  from  Patrick  Coutts 
of  the  property  conveyed  by  the  said  Coutts  to  the 
said  Mayo  by  his  deed  of  the  1st  of  December  1823, 
and  when  and  in  what  manner  the  said  Mayo  has 
complied  with  the  terms  of  his  said  purchase. " 

Commissioner  Cary  executed  this  order  of  reference 
upon  notice  to  all  the  parties,  and  in  the  presence  of 
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their  counsel,  who  argued  the  case  before  him  ;  and      i«». 
upon  full  consideration  he  was  of  opinoin,  and  accord-  ^^^^.^ 

ingly  reported  to  the  court,  ''that  the  true  terms  of  the 

purchase  aforesaid  were  that  Mayo  was  to  pay  CouttSexor&ais 
the  sum  of  $10,000  ;  $500  in  cash,  $500  in  six  months,  ^^J^'^^^ 
and  the  balance  in  installments  of  $1,000  per  annum  tons exor 
for  nine  years  thereafter,  and  that  Mayo,  in  part  com-  *  ^^^' 
pliance  with  the  terms  of  sale,  advanced  or  paid  the 
sum  of  $3,906  96  as  of  the  5th  of  December  1823,  lor 
which  he  should  be  credited."  To  this  report  both 
parties,  that  is,  the  representative  of  Jane  Coutts  and 
the  representatives  of  E.  C.  Mayo,  by  counsel  excepted, 
setting  out  fully  the  grounds  of  exception.  On  the 
18th  of  February  I860;  the  three  suits  were  again 
heard  together,  and  another  decree  was  made  therein. 
This  decree  recites  that  the  causes  came  on  to  be  again 
heard  upon  the  paper %fm'merly  read^  upon  the  report  of 
commissioner  Gary  and  the  exceptions  thereto,  ''and 
also  upon  such  of  the  original  papers  of  the  suit  insti- 
tuted by  Jane  Coutts  in  her  lifetime  against  the  admin- 
istrator of  Patrick  Coutts,  E.  C.  Mayo  and  others,  as 
have  been  found  since  the  former  hearing."  And  the 
report  and  exceptions  were  recommitted  to  the  com- 
missioner, who  was  directed  to  re-examine  the  said 
report  in  reference  to  the  matters  excepted  to,  and 
especially  in  reference  to  the  enquiry  aforesaid  as  to 
what  were  the  true  terms  of  the  purchase  by  said  E.  C. 
Mayo  from  Patrick  Coutts.  On  the  26th  of  November 
1861,  commissioner  Evans  was  substituted  for  commis- 
sioner Cary  to  execute  the  last  mentioned  decree. 
Conmiissioner  Evans  promptly  commenced  that  duty, 
but  soon  had  to  suspend  it,  in  consequence  of  the  dis- 
turbed condition  of  the  country,  until  the  end  of  the 
war,  when  he  resumed  and  completed  it,  and  returned 
his  report,  dated  September  2,  1867.  In  his  report  he 
says:  *'No  additional  evidence  in  regard  to  the  terms 
of  the  purchase  by  Mayo   from   Pat.    Coutts,    or   in 
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i8».      regard  to  the  manner  the  said  Mayo  complied  with  the 
^^rm^  terms  of  said  purchase,  has  been  produced  before  me  ; 

; — and  while  the  conclusion  to  which  I  have  come  is  not 

«xor A ais entirely  satisfactory  to  my  own  mind,  after  a  most 
carrin  -  ^^^^^'^^g^  examination  of  all  the  papers  in  those  causes, 
ton's  ex'or  including  the  various  reports  of  commissioners,  the 
exceptions  thereto  and  the  arguments  of  counsel  upon 
said  exceptions,  the  best  opinion  to  which  I  have 
arrived  is,  that  the  true  terms  of  the  purchase  by  the 
said  E.  C.  Mayo  from  P.  Coutts  of  the  property  con- 
veyed by  said  Coutts  to  said  Mayo  by  the  deed  of 
December  1,  1823,  were  that  Mayo  was  to  pay  Coutts 
$10,000,"  &c.  as  stated  in  the  report  of  commissioner 
Gary.  And  he  also  agreed  with  that  commissioner  in 
opinion,  that  Mayo  should  be  credited  on  account  of 
said  purchase  money  with  $3,906  96  as  of  the  6th  of 
December  1823.  To  this  report  exceptions  were  filed 
by  the  parties  by  counsel,  which  state  and  argue  fully 
their  respective  grounds  of  objection  to  the  report. 
On  the  26th  of  February  1868,  the  three  suits  were 
again  heard  together,  and  the  decree  was  pronounced 
from  which  this  appeal  was  taken.  This  decree  recites 
that  the  causes  came  on  to  be  further  heard  together, 
<'upon  such  of  the  papers  formerly  read  as  have  been 
preserved  from  the  destruction  of  the  fire  of  the  3d  of 
April  1865,  and  upon  the  report  of  commissioner" 
Evans,  and  the  exceptions  thereto,  and  documents 
returned  therewith.  The  court  was  of  opinion  that 
the  true  consideration  for  the  conveyance  from  Patrick 
Coutts  to  Edward  C.  Mayo  of  the  1st  of  December 
1823,  was  the  sum  of  $10,000,  payable  as  aforesaid  ; 
and  that  the  sum  of  $3,906  96  shown  to  have  been 
paid  by  the  said  Mayo,  on  the  5th  of  December  1823, 
ought  to  have  been  regarded  as  having  been  paid  by 
him  in  part  discharge  of  the  said  sum  of  $10,000  ;  and 
that  the  residue  of  the  said  purchase  money,  with 
interest,    after  applying  the  said  credit,  is  due  to  the 
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personal  representative  of  Jane  Coutts  by  virtue  of      i«6e. 
the  assignment  from  Patrick  Coutts  to  her  which  was  ^Term^^ 

filed  as  an  exhibit  in  the  suit  instituted  by  her  for  the 

recovery  thereof .     And  accordingly,  the  commissioner exor&aLs 
was  directed  to  state  an  account  showing  what  amount  ^  ^• 

^  Carrln?- 

of  purchase  money  and  interest  was  due  according  to  tons  exor 
the  principles  aforesaid. 

The  foregoing  is  a  statement  of  the  material  pro- 
ceedings which  have  occurred  in  the  case  on  this  sub- 
ject since  the  filing  of  the  supplemental  and  amended 
bill  by  the  personal  representative  of  Jane  Coutts  as 
aforesaid  ;  and  it  is  made  thus  full  as  being  the  best 
means  of  showing  whether  there  was  a  sufficient  foun- 
dation in  the  record  for  pronouncing  a  decree  on  the 
subject  of  controversy  in  that  suit  when  the  decree 
appealed  from  was  rendered. 

The  only  difficulty  in  the  question  arises  from  the 
fact,  that  not  only  were  the  original  papers  in  the  suit 
lost  as  aforesaid,  but  all  the  papers  which  were  before 
the  court  when  the  decree  of  the  16th  of  July  1858 
was  rendered,  and  such  of  the  original  papers  of  the 
suit  as  were  afterwards  found  and  were  also  before  the 
court  when  the  decree  of  the  18th  of  February  1860 
was  rendered,  have  since  also  been  lost  or  destroyed, 
but  when  or  how,  does  not  appear,  unless  they  were 
destroyed  '«by  the  fire  of  the  3d  of  April  1865,"  * 
referred  to  in  the  decree  of  the  26th  of  February  1868. 
At  all  events,  none  of  them  were  before  the  court 
when  that  decree  was  rendered,  which  recites,  as 
before  stated,  that  the  said  three  causes  then  came  on 
to  be  heard  upon  such  of  the  papers  formerly  read  as 
had  been  preserved  from  the  destruction  of  the  said 
fire. 

There  can  be  little  doubt  but  that  there  was  suffi- 
cient pleadings  and  proofs  in  the  said  suit  before  the 
court  when  the  decree  of  the  16th  of  July  1858  was 
rendered,  to  warrant  the  court  in  making  that  decree. 
8 
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i8».  An  enquiry  was  then  directed  to  be  made  by  a  com 
^^"^  missioner  of  the  court,  who  accordingly  made  the 
; —  enquiry  in  the  presence  and  upon  the  argument  of  the 
exor&ais counsel  of  the  parties,  and  returned  to  the  court  a  full 
earring-  report,  to  which  all  the  parties  excepted,  setting  out 
ton's  ex'or  fully  all  the  objections  they  then  had  to  the  report. 
This  report  and  these  exceptions,  together  with  all  the 
pleadings  and  proofs  aforesaid,  were  before  the  court 
when  the  decree  of  the  18th  of  February  1860  was 
rendered,  and  also  some  of  the  original  papers  of  the 
suit,  which  had  been  found  since  the  former  hearing. 
And  they  certainly  warranted  the  court  in  making 
that  decree  ;  whereby  the  said  report,  with  the  excep- 
tions, was  recommitted  to  the  commissioner,  with 
directions  to  re-examine  the  report  in  reference  to  the 
matters  excepted  to,  and  especially  in  reference  to  the 
enquiry  aforesaid.  Commissioner  Evans,  who  exe- 
cuted the  last  mentioned  decree,  and  who  on  the  26th 
of  November  1861  was  substituted  for  that  purpose  to 
the  place  of  commissioner  Gary,  who  had  executed  the 
former  decree,  promptly  proceeded  in  the  same  year, 
to  wit,  on  the  14:th  of  December  1861,  to  the  perform- 
ance of  his  duties,  when  all  the  papers  in  the  three 
causes  were  laid  before  him,  and  the  parties  attended 
by  counsel.  The  said  counsel  also  attended  several 
other  days,  till  the  disturbe  d  condition  of  the  country 
suspended  further  proceedings  till  the  end  of  the  war, 
when  he  resumed  his  duties  and  made  his  report  as 
aforesaid,  ''after  a  most  thorough  examination  of  all 
the papersm  thQSQ  G2MHQs^  including  the  various  reports 
of  commissioners,  the  exceptions  thereto,  and  the 
arguments  of  counsel  upon  said  exceptions.''  It  is 
probable  that  none  of  the  papers  which  were  before 
the  court  when  the  decrees  of  the  16th  of  July  1858, 
and  the  18th  of  February  1860,  were  rendered,  had 
been  lost  when  commissioner  Evans  commenced  the 
performance  of  his  duties,  but  that  all  were  before  him 
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and    were  fully  examined   by  him.      He  says  in  his      i8». 
report  that  *^ll  the  papers"  were  before  him  and  were  "^Term.^ 

thoroughly  examined  by  him,   and  does  not  speak  of ^ — 

the  loss  of  any  paper,   much  less  of  any  inconvenience exor & ais 
or   difficulty  which  he  felt  in  consequence  of  such  loss.        ^' 

The  loss  had  occurred  when  the  decree  of  the  26th  tons  exor 
of  February  1868,  being  the  decree  appealed  from, 
was  rendered.  But  there  were  then  before  the  court, 
the  decrees  of  the  16th  of  July  1858,  and  the  18th  of 
February  1860,  made  before  the  said  loss  and  with  all 
the  papers  before  the  court ;  also  the  reports  of  commis- 
sioner Gary  and  commissioner  Evans,  who  thoroughly 
examined  aU  the  papers ;  also  the  exceptions  of  the 
parties  by  counsel  to  these  reports  ;  all  these  proceed- 
ings thus  before  the  court  when  the  decree  appealed 
from  was  rendered,  were  parts  of  the  record  of  the 
suit  of  Jane  Coutts's  representative,  and  were  the  most 
material,  if  not  the  only  material  parts  of  that  record. 
If  not  a  paper  had  been  lost,  it  is  not  probable  that 
any  other  part  of  the  record  would  have  been  used  or  re- 
ferred to  on  the  last  hearing  of  the  causes  except  what 
was  actually  before  the  court.  At  least  it  is  not  prob- 
able that  there  would  have  been  any  necessity  for*' 
such  use  or  reference.  All  thaf  was  material  was  no 
doubt  embodied  in  the  decrees,  reports  and  exceptions 
aforesaid.  We  are  therefore  of  opinion,  that  notwith- 
standing the  loss  of  papers  as  aforesaid,  there  was 
enough  left  in  the  record  of  the  suit  of  Coutts's 
adm'r  v.  Mayo,  when  the  decree  appealed  from  was 
rendered,  to  enable  the  court  then  to  make  a  decree 
upon  the  subject  of  controversy  therein.  But  if  there 
was, 

3dly.  It  is  objected  that  there  was  no  such  contract 
between  Mayo  and  Patrick  Coutts  as  is  contended  for 
in  the  suit  of  Coutts' s  adm'r  v.  Mayo. 

The  sandy  bar  with  other  property  was,  as  we  have 
seen,  conveyed  by  P.  Coutts  to  E.  C.   Mayo,  by  deed 
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i8».      dated  and  recorded  December  1,  1823,  for  the  Dominal 

^Tera^  consideration  of  one  dollar.     Mayo  claimed  in  his  bill, 

—  — — filed  in  1846,  that  the  true  and  only  consideration  was 

ei'or&aisthe  sum  of  $3,906  96,  paid  by  his  check  on  the  5th  of 

oa  rtn     I^®^®™^^^  1^^^  in  discharge  of  the  ''Micks'  debts"  due 

tooKcx'orby   P.  Coutts  and  secured   by  the   deed   of  trust  to 

Coleman   and   Otis.     On   the   other  hand  Jane  Coutts 

claimed  in  her   bill,  filed  probably  in  1826,   that  the 

true  consideration  was   the  sum  of  $10,000  payable  by 

installments  as  mentioned  in  a  written  proposition  made 

by  E.  C.  Mayo  to  P.  Coutts  and  accepted  by  the  latter, 

to  whom   it  was   handed  on  the  6th  of  December  1823 

by  Samuel  Carlisle,  a  witness   to  the  deed  from  Coutts 

to  Mayo,  and  assigned  on  the  12th  of  December  1823 

by  the  said   Patrick  to  the  said  Jane   Coutts.     These 

are  the  conflicting  pretentions  of   these  two  claimants, 

and  the  question  is.  Which  of  them  is  well  founded  ? 

It  is  a  well  ascertained  fact  in  the  cause  that  the  said 
proposition  was  made  by  E.  C.  Mayo  to  P.  Coutts  and 
was  accepted  by  the  latter  on  or  about  the  1st  of  De- 
cember 1823.  Mayo  admitted  in  his  answer  to  a  bill 
filed  by  Diddep,  a  creditor  of  Coutts,  that  the  initial 
signature,  E.  C.  M.,  to  the  proposition,  was  his  signa- 
ture ;  though  he  further  stated  in  the  said  answer  that 
he  had  no  recollection  of  such  a  proposal,  and  denied 
that  he  made  it  as  the  consideration  of  the  deed.  He 
also  asserted  that  no  exceptance  of  it  was  ever  signified 
to  him  so  as  to  make  it  obligatory.  This  admission, 
at  least  establishes,  beyond  all  cavil,  the  fact,  that  he 
made  the  proportion.  And  we  are  not  obliged,  in  order 
to  give  it  that  effect,  to  concede  the  truth  of  the  state- 
ments made  by  Mayo  as  aforesaid  in  connection  with 
that  admission.  The  whole  answer  is  evidence  to  be 
sure,  but  not  conclusive,  and  we  may  believe  one  part 
and  disbelieve  another.  We  cannot  but  believe  him 
when  he  says,  in  effect,  that  he  inade  the  propostion; 
in  other  words  that  the  signature  thereto  is  his. 
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This  is  an  all-important  fact,  if  it  be  not  in  itself  \m. 

oonclusive  of  the  present  enquiry.     It  is  incredible  that  ^^^ 
P.  Coutts  would  have  sold  the  property  for  $3906  96 


to  be  paid  to  a  creditor  in  discharge  of  an  incumbrance  exor&ais 
upon  it,  when  at  the  same  time  the  vendee  offered  to  ^^^ 

*^  '  CarriDir- 

pay  him  $10,000  for  the  same  property  I  The  conclu-  tons ex-or 
sion  therefore,  is  irresistible,  that  the  sum  of  $10,000 
and  not  the  sum  of  $3906  96,  was  the  true  considera- 
tion of  the  said  conveyance.  The  only  plausible  alter- 
native to  this  conclusion  seems  to  be  that  the  convey- 
ance was  intended  to  operate  only  as  a  security  for  the 
repayment  of  the  said  sum  of  $3906  96,  with  interest 
thereon. 

What  inducement  had  P.  Coutts  to  sell  the  property 
in  consideration  only  of  the  payment  of  one  of  the  in- 
cumbrances upon  it?  What  was  he  to  gain  by  that 
operation?  He  was  utterly  insolvent,  and  had  the  year 
before  taken  the  oath  of  insolvency.  His  property  was 
incumbered  by  deeds  of  trust  and  judgments  far  be- 
yond its  value.  He  was  in  want  of  money,  and  was 
willing  to  resort  to  almost  any  shift  to  get  it.  We  can 
see  the  strongest  motive  for  his  selling  his  interest  for 
$10,000,  to  be  paid  to  his  mother,  who  had  a  deed  of 
trust  on  the  property,  while  we  can  see  none  whatever 
in  his  selling  his  interest  in  consideration  of  the  pay- 
ment of  one  of  the  incumbrances.  It  is  said  that  the 
deed  of  trust  to  Coleman  and  Otis,  under  which  the 
sandy  bar  was  advertised  for  sale,  included  other  prop- 
erty, viz :  a  vessel  and  four  slaves^  and  that  P.  Coutts 
wished  to  retain  possession  of  this  latter  property. 
But  there  is  no  evidence,  and  it  is  extremely  improba- 
ble, that  any  of  that  property  remained  in  his  posses- 
sion at  that  time — ^f our  years  after  the  date  of  the  deed. 
His  necessities  and  the  pressure  of  his  creditors  had 
doubtless  long  before  deprived  him  of  it.  If  it  had 
remained  in  his  possession  it  would  doubtless  have  been 
advertised  for  sale  under  the  deed  of  trust  instead  of 
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id».     the  uncertain,  and  at  that  time  unsaleable  interest  in 
"^T^rm^  the  sandy  bar.     The  slaves,  at  least,  would  have  been 


much  more  saleable. 

Mayo'8 

ex'or  &  ais  There  are,  certainly,  apparent  difficulties  in  the  way 
earring-  ^^  ^^^^  conclusiou  whlch  cannot  be  well  explained  at 
tons  ex'or  this  remote  period  from  the  date  of  the  transactions; 
and  conflicting  theories  have  been  conjectured  on  the 
subject.  Why  was  not  the  consideration  expreased  in 
the  deed  if  it  was  $10,000,  is  one  of  the  questions  that 
have  been  asked.  Because  it  was  not  desired  to  make 
public  the  amount  for  which  the  interest  was  sold,  is  a 
plausible  answer.  P.  Coutts  was  heavily  involved  in 
debt,  and  his  creditors  were  on  the  alert.  After  Jane 
Coutts  filed  her  bill  in  1826  to  enforce  the  execution  of 
the  contract,  Diddep,  a  judgment  creditor  of  Patrick 
Coutts,  filed  his  bill,  in  which  he  sought  to  recover  his 
judgment  out  of  the  purchase  money.  But  the  same 
question  may  be  put  in  reference  to  the  sum  of 
$3906  96  if  that  were  the  true  consideration.  Why 
was  not  that  consideration  expressed  in  the  deed? 
There  could  have  been  no  reason  for  suppressing  that 
as  being  paid  to  creditors  secured  by  deed  of  trust ;  the 
publication  of  the  fact  of  payment  could  give  him  no 
trouble.  Why  was  the  contract  left  to  stand  upon  the 
mere  proposition  and  acceptance  if  it  was  a  concluded 
contract,  is  another  question  that  has  been  asked. 
Why  were  not  notes  or  bonds  executed  for  the  diflFer- 
ent  installments  of  the  purchase  money?  Why  was 
not  the  cash  payment,  which  was  to  have  been  made 
on  the  execution  of  the  deed,  in  fact  made  ?  These  are 
plausible  questions,  but  they  present  no  real  difficulty. 
P.  Coutts  was  not  a  man  of  business,  and  conducted 
his  affairs  very  loosely.  He  seems  to  have  regarded 
the  written  proposition  of  Mayo  accepted  by  himself 
and  handed  to  him  by  Carlisle,  a  subscribing  witness 
to  the  deed,  as  binding  an  obligation  on  Mayo  as  he 
could  possibly  have  ;  and  he  therefore,  in  a  few  days, 
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assigned  it  to  his  mother,  who  had  a  deed  of  trust  on      isao. 
the  property,  then  no  doubt  supposing  that  the  matter  ''^^^^ 


Term. 


was  all  arranged,  and  that  nothing  remained  to  be  done ; — 

but  to  receive  the  money  as  it  fell  due.  The  proposi-  ex'or  &  ais 
tion,  it  will  be  observed,  is  very  •  formal  and  specific,  ^^^L 
and  must  have  been  di'awn  by  a  master  hand.  Though  ton's exor 
it  deals  in  contractions  and  initials,  it  yet  contains  all 
the  terms  of  a  perfect  contract.  The  acceptance,  too, 
is  very  formally  drawn,  and  could  hardly  have  been 
drawn  by  P.  Coutts.  Mayo  was  a  man  of  business, 
and  one  would  suppose  must  have  known  that  it  would 
have  been  more  regular  and  business  like  to  have  exe- 
cuted bonds  or  notes  for  the  purchase  money.  But  he 
had  no  special  interest  in  that  matter,  having  a  recorded 
deed  for  the  property.  That  the  cash  payment  of  the 
purchase  money  was  not  made,  may  be  accounted  for 
by  the  fact  that  the  deed  to  Bpuldin  and  Roper  was  an 
incumbrance  on  the  property,  which  was  also  otherwise 
incumbered,  and  Mayo  did  not  wish  to  make  a  pay- 
ment without  being  secured.  He  was  extremely  anx- 
ious to  get  the  title  and  have  control  of  the  property, 
especially  the  ferry,  but  not  so  anxious  to  run  any  risk 
in  the  payment  of  the  purchase  money.  If  the  sum  of 
$3906  96  paid  by  him  was  a  part  payment  of  the  pur- 
chase money,  then  the  cash  payment  was  in  fact  made, 
and  several  of  the  other  installments  were  paid  in  ad- 
vance. 

It  is  said  that  Mayo  had  no  notice  of  the  acceptance 
of  his  proposition  by  P.  Coutts,  and  that  without  such 
notice  there  could  have  been  no  contract  between 
them.  The  legal  proposition  is  true,  but  is  the  fact 
true  on  which  it  is  founded  ?  We  think  not.  Can  it 
be  possible  that  Mayo  was  not  informed  of  the  accept- 
ance of  his  proposition,  either  by  P.  Coutts,  or  by  Car- 
lisle, who  handed  it  to  P.  Coutts  ?  Would  Mayo  have 
been  content  to  remain  in  ignorance  upon  so  impor- 
tant a  question  ?     He  sent  the  proposition  to  P.  Coutts, 
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1MB.      it  was  never  returned  to  him ;  he    received   the  full 
^Term^  benefit  of  the  contract,  and  neither  P.  Coutts  nor  his 

—  mother,  to  whom  he  assigned  it,  has  ever  set  up  any 

^j^^^^^^jg  claim  to  purchase  money  under  any  other   contract. 
y-       If,   therefore,  the  contract  was  not  perfected  merely 
ton's  ex'or  because  Mayo  was  not  informed  of  the  acxjeptance  of 
^  *^*     his  proposition,  it  would  follow  that  he  made  no  pur- 
chase, and  that  his  deed  can  operate  only  as  a  security 
of  the  money  paid  by  him  in  discharge  of  the  three 
notes  aforesaid,  with  interest; 

We  therefore  think  there  was  a  valid  contract  be- 
tween the  parties,  such  as  the  proposition  and  accept- 
ance aforesaid  import.     But  if  there  was, 

4thly.  It  is  objected,  that  there  is  no  proof  in  the 
record  of  the  assignment  of  the  contract  by  Patrick  to 
Jane  Coutts.  We  think  there  is  sufficient  proof  of  such 
assignment  in  the  deposition  of  R.  G.  Scott ;  and  at  all 
events,  it  has  never  been  denied  by  P.  Coutts  or  his 
representative,  who  has  been  a  party  to  all  the  suits  in 
which  the  subject  has  been  involved.  But  supposing 
the  assignment  to  be  proved, 

5thly.  It  is  objected,  that  such  assignment  was  a 
discharge  of  the  equitable  lien  of  the  vendor  for  the 
purchase  money,  which,  therefore,  cannot  be  set  up  by 
the  assignee.  Upon  the  question,  whether  the  vendor'' s 
implied  equitable  lien  for  purchase  money  would  pass 
by  an  assignment  of  the  debt,  the  authorities  are  con- 
flicting. Some  of  the  cases  decide  that  an  assignment 
of  the  debt,  even  without  recourse,  carries  with  it  this 
lien,  like  any  other  lien  ;  but  the  majority  of  the  cases, 
if  not  the  weight  of  authority,  seems  to  be  decidedly 
the  other  way  ;  at  least  unless  it  appears  that  the 
assignor  intended  to  assign  the  lien  as  well  as  the 
debt ;  in  which  case  it  seems  that  both  would  pass  to 
the  assignee,  even  though  the  assignment  were  with- 
out recourse  to  the  assignor.  When,  however,  the 
assignment    is  not  without    recourse,  the  weight     of 
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authority  is  that  the  lien  continues  in  full  force  not-      iwo. 
withstanding  the  assignment,  and  passes  thereby  to  the  ^Ternu^ 

assignee.     Without  citini?  the  numerous  cases  on  this 

subject,  it  is  sufficient  to  refer  to  the  case  of  J/(3k?ir^^Aex'or&ai» 
Y.  SymmoTiSj  1  Leading  Cases  in  Equity  235  marg. ,  and  carrin?- 
the  notes  of  the  English' and  American  editors,  where  tons  exor 
all  the  cases  down  to  a  very  late  period  are  collected. 
In  this  case  the  assignment  was  not  without  recourse, 
and  there  can  be  no  doubt  but  that  the  assignor  in- 
tended to  pass  to  the  assignee  all  the  lien  which  he 
had  for  the  security  of  the  debt.  We  therefore  think 
that  the  assignment  in  this  case  did  not  discharge  the 
equitable  lien  of  the  vendor,  and  that  the  same  may 
be  set  up  by  the  assignee,  if  indeed  there  be  any  occa- 
sion for  setting  it  up.  At  the  time  of  the  sale  to  Mayo, 
the  property  was  incumbered  by  a  deed  of  trust  from 
P.  Coutts  to  Bouldin  and  Roper  for  the  benefit  of  Jane 
Coutts  and  Samuel  McCraw,  dated  on  the  28th  of  Feb- 
ruary 1821,  and  duly  recorded.  The  first  object  of 
this  deed  was,  to  secure  the  payment  of  a  large  debt 
specially  mentioned,  for  which  Jane  Coutts  had  be- 
come bound  for  P.  Coutts.  The  next  object  was  to 
secure  the  payment  of  all  sums  of  money  for  which 
she  might  ultimately  become  liable  in  consequence  of 
any  engagement  theretofore  made  by  her  as  security 
of  P.  Coutts,  by  becoming  his  bail  or  otherwise.  And 
after  providing  fully  for  her  indemnity,  the  deed  next 
provides  for  the  payment  of  any  balance  which  might 
be  found  due  to  McCraw  on  his  account  as  trustee  in 
the  marriage  settlement  aforesaid.  McCraw  was  dead 
at  the  time  of  the  sale  to  Mayo,  and  it  does  not  appear 
that  he  or  his  representatives  ever  set  up  any  claim  under 
the  deed.  It  was  then  an  incumbrance  exclusively  or 
nearly  so,  for  the  benefit  of  J.  Coutts,  and  must  have 
hecD  so  regarded  by  Mayo,  who  no  doubt  had  actual 
notice  of  it.  It  is  not  to  be  presumed  that  he  would 
have  made  so  heavy  a  purchase,  of  a  man  so   much 
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i8».  embarrassed,  without  referring  to  the  records  to  see 
^Term^^  what  liens  were  upon  his  property.  He  does  not  pre- 
tend  in  his  bill,  filed  in  1846,  that  he  had  not  sach 

Mayo's  ,  ii.  i  ij  i- 

•ex'or  &  ais  notice,  although  he  impeaches  that  deed  as  having 
earring-  ^^^"  executed  to  defraud  creditors,  and  therefore  void  ; 
ton's  ex'or  and  although  he  expressly  denies  notice  of  the  fact 
that  P.  Coutts  had  taken  the  oath  of  insolvency  in 
1822.  There  can  be  no  doubt  but  that  Mayo  did  not 
intend  to  pay  the  purchase  money  which  he  proposed 
to  pay  as  aforesaid,  without  being  protected  against 
that  deed.  It  is  probable,  therefore,  that  it  was  well 
understood  between  him  and  P.  Coutts,  that  the  con- 
tract for  the  purchase  money  should  be  assigned  to 
Jane  Coutts,  and  that  the  assignnient  which  was  actu- 
ally made  to  her  on  the  12th  of  December  1823,  just 
six  days  after  the  proposition  was  handed  by  Carlisle 
to  P.  Coutts,  was  made  with  the  knowledge  of  Mayo. 
In  this  view  of  the  case,  Jane  Coutts  was  in  effect  the 
vendor  to  Mayo,  and  at  all  events  was  entitled  to  the 
vendor's  lien  for  the  purchase  money,  if  indeed  she 
had  not  a  still  higher  and  firmer  lien  by  virtue  of  the 
deed  of  trust  to  Bouldin  and  Roper.  There  is  no  evi- 
dence before  the  court  to  impeach  that  deed,  and  if 
there  were,  Mayo  cannot  thereby  be  released  from  his 
obligation  to  pay  the  purchase  money  according  to  his 
contract.  The  deed  to  him  has  never  been  set  aside 
or  avoided  in  whole  or  in  part  at  the  suit  of  any  cred- 
itor of  P.  Coutts  ;  nor  has  he  ever  been  compelled  to 
pay  to  any  such  creditor  one  cent  of  the  purchase 
money.  But  supposing  that  the  vendor's  lien  was  not 
discharged  by  the  assignment. 

6thly.  It  is  objected,  that  such  a  lien,  or  indeed  any 
e(juitable  lien  or  claim,  cannot  be  set  up  and  enforced 
by  a  voluntary  assignee,  and  that  Jane  Coutts  is  such 
an  assignee.  In  the  first  place  we  think  that  in  this 
case  she  cannot  be  regarded  as  a  voluntary  assignee. 
She  had  many  pecuniary  transactions  with  P.  Coutts 
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and  became  bound  as  his  security  in  many  cases.     She      i8». 
had  a  deed  of  trust  on  his  property  for  her  indemnity.  ''^^^ 

In  this  state  of  things  the  property  or  a  portion  of ] — 

it   included   in   her   deed   is   gold   to   Mayo,  and  theexor&ais 
contract  for  the  purchase  money  assigned  to  her,  no  carrimr- 
doubt  with  the  knowledge  of  Mayo,  and  for  the  pur-  tons  ex  or 
pose  of  obtaining  her  assent  to  the  sale. 

But  suppose  the  assignment  to  have  been  volun- 
tary, is  it  true  that  she  cannot  enforce  the  ven- 
dor ""s  lien,  or  any  equitable  claim  on  that  account? 
We  think  it  is  not.  .  An  executory  or  imperfect  gift 
will  not  be  enforced  either  at  law  or  in  equity  un- 
less a  trust  be  created,  which  a  court  of  equity  will 
always  enforce,  though  that  court  will  never  aid  in 
creating  a  voluntary  trust.  But  if  the  gift  be  per- 
fect and  executed,  the  title  passes  from  the  donor  to 
the  donee,  whether  the  property  be  legal  or  equitable, 
in  possession  or  in  action.  This  subject  was  fully  con- 
sidered by  this  court  in  Henry  v.  Graves^  16  Gratt.  244, 
where  many  authorities  are  referred  to,  and  especially 
the  more  recent  cases.  After  reviewing  them  the  court 
arrived  at  the  following  conclusion  :  '  'It  may  be  stated 
as  the  result  of  all  the  authorities;  that  a  voluntary 
gift  valid  in  law  or  equity  may  be  made  of  any  property^ 
real  or  personal,  legal  or  equitable,  in  possession,  re- 
version or  remainder,  vested  or  contingent,  and  in- 
cluding choses  in  action,  unless  they  be  of  such  a  na- 
ture as  that  an  assignment  of  them  would  be  a  viola- 
tion of  the  law  against  maintenance  and  champerty; 
that  such  a  gift  to  be  valid  must  be  complete,  and  not 
executory ;  that  what  is  necessary  to  the  completion  of 
a  gift,  depends  on  the  nature  of  the  subject  and  the 
circumstances  of  the  case  ;  and  that  it  is  always  suffi- 
cient, though  not  always  necessary,  '  to  the  comple- 
tion of  a  gift,  at  least  betw^^i^  the  paHies,  that  the 
donor  do  everything  in  his  power,  or  which  the  nature 
of  the  case  will  admit  of  to  make  it  complete."  Id. 
254.     The  case  of  Meek  v.  Kettlewell,  1  Hare's  R.  464, 
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i8».     23  Eng.  Ch.  R.,  decided  by  Vice  Chancellor  Wigran, 
^T^rm^  in  1842,  affirmed  by  the  Lord  Chancellor,  and  relied 

; — on  by  the  learned  counsel  for  the  appellants   in  this 

exor&aiscase,  is  fuUy  stated  in. the  opinion  of  this  court  in 
carrinir-  ^^^'Hi  V.  Gvavcs^  8upra\  as  also  are  the  subsequent 
ton's  ex'or cascs  of  Kekcwich  V.  Manning^  12  Eng.  L.  &  Eq.  R.  120, 
**^^*  decided  in  1852,  and  VoylcsY.  Hughes,  23  Id.  271,  de- 
cided in  1853-4 ;  in  which  subsequent  cases  that  of 
Meek  v.  Kettlewell  is  very  much  shaken  if  not  over- 
ruled, and  is  left  to  stand,  if  at  all,  only  on  the  ground 
that  in  that  case  the  interest  conveyed  was  a  mere  ex- 
pectancy. The  language  of  Knight  Bruce,  Lord  Jus- 
tice, in  Kehewlch  v.  Man  n  ing^  is  very  strong.  In  a  very 
recent  case,  Richardson  v.  Richardson^  3  Law  Rep.  Eq. 
Cases  686,  decided  by  Wood,  V.  C.  in  1867,  the  doc- 
trine of  the  case  of  Keheioich  v.  Manning  was  followed 
and  fully  approved.  The  good  sense  of  that  decision, 
says  the  V.  C,  '*lies  in  this,  that  the  real  distinction 
should  be  made  between  an  agreement  to  do  some- 
things when  called  upon,  something  distinctly  expressed 
to  be  future  in  the  instrument,  an  instrument  which 
affects  to  pass  everything  independently  of  the  legal 
estate.  It  was  held  in  Keh^wich  v.  Manning  that  such 
an  instrument  operates  as  an  out  and  out  assignment, 
disposing  of  the  whole  of  the  assignor's  equitable  in- 
terest, and  that  such  a  declaration  of  trust  is  as  good 
a  form  as  any  that  can  be  devised.  The  expression 
used  by  the  Lords  Justices  is  this  :  A  declaration  of 
trust  is  not  confined  to  any  express  form  of  words,  but 
may  be  indicated  by  the  character  of  the  instrument." 
According  to  these  authorities  it  seems  perfectly  clear 
that  even  if  Jane  Coutts  was  a  purely  voluntary  as- 
signee of  the  conti*act  between  Mayo  and  P.  Coutts, 
she  had  a  right  to  bring  a  suit  in  equity  thereon  in 
her  own  name.  The  assignment  to  her  was  perfect, 
nothing  remained  to  be  done  by  P.  Coutts  to  give  it 
validity,  and  her  suit  was  not  against  him  but  against 
Mayo  the  debtor.     But, 
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7tbly.  It  is  objected,   that  her  claim  is  baiTed  by     i8«. 
laches,  lapse  of  time  and  the  statute  of  limitations.    It  ^^^.^ 

is  not  barred  by  the  statute  of  limitations.     It  seems ; — 

that  the  suit  was  brought  in  1826,  though  it  was  saidexor&aLs 
in  the  argument  that  it  was  brought  in  1829  ;  but  there  ^^ 
appears  to  be  nothing  in  the  record  to  support  that  ton's  exor 
statement.     In  .either  case,   it  was  brought  before  all 
the  installments  had  become  payable,  and  in  the  former 
case  it  was  brought  within  five  years  after  the  first 
installment  had  become  payable.     If  the  sum  of  $3,906 
96  cts.  paid  by  Mayo  in  discharge  of  the  three  negotia- 
ble notes  aforesaid  be  a  proper  credit  on  account  of  the 
purchase  money,  then  several  of  the  earlier  installments 
were  paid  in  advance,  and  liftle  or  nothing  was  due 
when  the  suit  was  brought.     So  that,  regarding  the 
suit  as  analogous  to  an  action  at  law  for  the  money, 
the  statute  would  not  be  a  bar  to  any  part  of  the  claim. 
But  the  suit  cannot  be  so  regarded.     It  is  a  suit  for  the 
specific  execution  of  a  contract,  or  to  enforce  an  equita- 
ble lien,  and  the  statute  does  not  apply  to  it.     Then  is 
it  barred  by  laches  and  lapse  of  time  ?     It  was  brought 
in  due  time — ^indeed,   very  promptly.     But  it  is  ob- 
jected that  there  has  been  great  laches  in  its  prosecu- 
tion,  and  that  equity  requires  diligence,  not  only  in 
bringing  J  but  in  prosecuting  suits.  This  is  certainly  true, 
as  a  general  rule,  and  there  is  no  more  favored  rule  of 
a  court  of  chancery  than  that  which  exacts  diligence 
of  its  suitors.     But  there  are  many  extenuating  cir- 
cumstances in  this  'case  in  regard  to  this  suitor.     She 
had  a  suit  of  great  diflBiculty  to  prosecute,  and  had  to 
encounter   not  only  the   strenuous   resistance  of  her 
alleged  debtor,  but  the  conflicting  claims  of  judgment 
creditors  of  Patrick  Coutts  ;  at  least  one  of  whom, 
Diddep,  brought  a  suit  in  chancery  to  set  aside  the 
deed  of  trust  to  Bouldin  and  Roper  for  her  benefit,  or 
to  recover  the  amount  of  his  judgment  out  of   the 
purchase  money  due  to  her  by  Mayo,  upon  the  ground 
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1800.      that  the  said  deed  was  fraudulent  and  void  as  to  cred- 

anuary 
Term. 


January  j^^j.^      gj^^  jj^j  jj^  ;[g3]^^  ^  f^^  years  Only  after  her  suit 


was  brouffht.     She  has  been   represented   by  several 

Mayo'8  I  J 

exor&ais successive  administrators,  but  it  does  not  appear  what 
carrl  -  ^^P*^  Were  taken  by  them  to  carry  on  the  suit.  The 
ton's  ex'or  unaccountable  loss  of  papers,  which  has  twice  hap- 
pened in  the  suit,  has  left  us  no  trace  of  its  prosecution 
from  the  period  of  her  death  until  1857,  when  an 
amended  and  supplemental  bill  was  filed  in  the  case 
by  Joseph  Allen  her  adm'r  de  honls  non  with  the  will 
annexed.  Her  prior  adm'rs  in  succession  may,  for 
aught  We  know,  have  prosecuted  the  suit  with  reason- 
able diligence,  under,  the  circumstances,  though  it 
would  seem  from  the  great  lapse  of  time  that  they 
probably  did  not.  Mayo  was  the  principal  defendant 
to  that  suit,  and  no  doubt  answered  the  bill.  Did- 
dep's  suit  involved  the  same  controversy,  and  Mayo 
answered  the  bill  in  that  suit.  Possibly  it  was  con- 
sidered sufiicient  to  prosecute  one  only  of  these  suits, 
and  let  the  other  await  the  result.  And  as  Diddep- 
claimed  both  against  Mayo  and  Jane  Coutts,  it  may 
have  been  thought  best  to  fight  the  battle  in  that  suit. 
We  do  not  know  what  haa  become  of  Diddep' s  suit, 
which  seems  to  have  disappeared  from  the  docket. 
Mrs.  Coutts'  suit  still  remains,  notwithstanding  the 
accidents  which  have  occurred  by  death  and  loss  of 
papers  as  aforesaid.  Mayo  might  at  any  time  have 
had  a  rule  to  speed  in  that  c^se,  if  he  desired  to  speed 
it,  but  it  does  not  appear  that  he  t3ver  obtained  such  a 
rule.  At  all  events  he  never  had  the  case  dismissed, 
although  he  long  survived  Jane  Coutts,  and  did  not 
die  until  a  recent  period.  In  his  bill,  filed  in  1846,  he 
strangely  ignores  her  suit,  while  he  assaults,  totis  virl- 
hf^,  the  deed  of  trust  to  Bouldin  and  Roper  for  her 
benefit — a  deed  which  he  might  easily  have  gotten  out 
of  his  way  by  paying  the  money  due  her,  according  to 
his  contract.     But  this  objection  of  laches  comes  with 
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an  ill  grace  from  Mayo,   who  slept  so  long  upon  his      i8». 
own  rights.     Perhaps  no  party  in   these   causes   has  ^^^'^ 

been  guilty  of  greater  laches  than  Mayo,  and  it  would — 

be  difficult  for  him  to  maintain  his  suit  against  such exor&ais 
an  objection  without  the  aid  which  he  derives  from  ^^^ 
the  claim  of  Jane  Coutts.     Under  all  the  circumstan-  ton's exor 
ces  of  the  case  we  think  the  objection  to  her  suit  on    **^**' 
the  ground  of  laches  and  lapse  of  time  ought  not  to 
be  sustained. 

And  now  there  is  but  one  remaining  question  to  be 
considered,  and  that  is  raised  by  Jane  Coutts'  repre- 
sentative, who  contends  that  the  Circuit  court  erred  in 
allowing  credit  to  Mayo  for  the  sum  of  $3906  96,  paid 
by  him  on  the  5th  of  December  1823,  in  discharge  of 
the  three  negotiable  notes  secured  by  the  deed  of  trust 
to  Coleman  and  Otis  ;  and  insists  that  a  decree  should 
have  been  rendered  for  the  whole  amount  of  the  tto 
thousand  dollars  with  interest.  Upon  this  question 
we  have  had  great  difficulty,  and  there  is  certainly 
great  force  in  the  argument  against  the  propriety  of 
allowing  the  credit.  But  our  conclusion  on  the  sub- 
ject after  the  best  consideration  we  have  been  able  to 
give  it  is,  that  the  credit  ought  to  be  allowed.  We 
cannot  account  for  the  delay  in  claiming  any  install- 
ments of  the  purchase  money,  even  the  $500  which 
were  to  be  paid  on  the  execution  of  -the  deed,  except 
upon  the  hypothesis  that  the  said  sum  of  $3906  96 
was  an  advance  payment  on  account  of  the  purchase 
money.  That  well  accounts  for  the  delay  of  several 
years  which  occurred  before  the  institution  of  the  suit 
of  Jane  Coutts.  There  is  a  difficulty,  on  the  other 
hand,  in  this  ;  that  the  deed  t6  Mayo  conveys  the  prop- 
erty subject  to  the  deed  of  trust  to  Coleman  and  Otis, 
and  it  is  plausibly  insisted  that  the  conveyance  was 
subject  to  both  debts  secured  by  the  deed  ;  that  is,  the 
three  negotiable  notes  called  the  Mick's  debt  and  the 
debt  to   Winston.     But   a  sufficient   answer   to   this 
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1889.     seems  to  be  that  the  Mick's  debt  must  be  considered 
^Term^  OS  having  been  paid  eo  instanti  with  the  execution  of 


; —  the  deed  to  Mayo.     The  first  step  contemplated  to  be 

ex'or&aistaken  in  the  arrangement  between  Patrick  Coutts  and 
_^-  Mayo  was,  the  payment  of  that  debt,  which  was  neces- 
ton's exor sary  to  stop  the  sale.  The  execution  of  the  deed  and 
the  delivery  of  the  check  to  Coutts  by  Mayo  were 
probably  contemporaneous  acts,  or  intended  to  be  so. 
It  is  not  probable  therefore  that  the  property  would 
have  been  conveyed  subject  to  a  debt  which  was  dis- 
charged at  the  very  instant  of  the  conveyance.  It  is 
more  probable  that  in  executing  the  conveyance  that 
debt  was  regarded  as  paid,  and  the  debt  to  Winston 
was  the  only  debt  referred  to  in  mining  the  convey- 
ance subject  to  the  deed  of  trust  to  C!oleman  and  Otis, 
The  Mick's  debt,  and  the  deed  of  trust  so  far  as  it 
secured  that  debt,  were  released  by  the  attorney  of  the 
creditor  on  the  5th  of  December,  when  the  debt  was 
paid  by  Mayors  check.  All  these  acts  were  no  doubt 
regarded  as  contemporaneous,  and  the  parties  could 
hardly  have  intended  to  recognize  the  continued  exist- 
ence of  that  debt. 

In  regard  to  the  four  lots  in  Manchester,  Nos.  306, 
307,  308,  and  309,  for  which  credit  is  claimed  by 
Mayo' 8  representatives,  upon  the  ground  that  they  had 
been  sold  under  a  deed  of  trust  from  P.  Coutts  to 
Coleman  and  Woolfolk  before  they  were  included  in 
the  deed  to  Mayo  of  the  1st  of  December  1823,  it  is 
probable  that  they  were  of  little  or  no  value,  as  they 
were  sold  only  at  five  dollars  each  at  the  said  sale,  and 
there  is  no  evidence  of  their  value  in  the  record.  No 
further  notice,  therefore,  will  be  taken  of  them.  If 
the  sale  by  P.  Coutts  to  Mayo  was  with  the  under- 
standing between  them,  as  seems  to  have  been  the  case, 
that  the  contract  for  the  purchase  money,  subject  only 
to  the  credit  aforesaid,  should  be  assigned  to  Jane 
Coutts,  to  prevent  any  claim  by  Her  against  the  prop- 
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erty  under  the  deed  of  trust  to-  Bouldin  and  Roper ;      isao. 
then  Mayo  would  have  no  claim  against  her,  or  the  "^Term.^ 

balance  of  the  purchase  money  assigned  to  her,  on  ac- -^ 

count  of  any  defect  in  the  title  to  the  said  lots,  but  hisexor&ais 
only  remedy  would  be  against  P.  Coutts  on  the  cove-      J: 
nant  of  warranty.  ton's exor 

We  therefore  concur  in  opinion  with  commissioners  *  *^**" 
Cary  and  Evans  and  the  Circuit  court,  that  the  true 
consideration  of  the  said  deed  to  Mayo  of  the  1st  of 
December  1823,  was  the  said  sum  of  ten  thousand  dol- 
lars, with  interest  on  the  several  installments  aforesaid 
as  they  became  due  as  aforesaid,  and  that  the  said  sum 
of  $3906  96  should  be  applied  as  a  credit  thereon  as  of 
the  5th  day  of  December  1823.  We  are  of  opinion 
that  the  amount  of  said  purchase  money  and  interest, 
subject  only  to  the  said  credit,  is  still  due  and  payable 
to  the  present  representative  of  Jane  Coutts,  who  was 
assignee  of  Patrick  Coutts  as  aforesaid,  and  there  is  a 
lien  therefor  on  the  reversionary  interest  of  said  Mayo 
in  said  property ;  and  there  ought  to  be  a  decree  for 
an  account  to  ascertain  the  balance  due  of  said  pur- 
chase money  after  applying  said  credit,  and  for  the 
payment  of  the  same  with  interest  by  the  personal  rep- 
resentative of  said  Mayo,  and  if  not  paid  in  a  reason- 
able time  thereafter,  then  there  ought  to  be  a  decree  for 
the  sale  of  the  said  reversionary  interest,  or  so  much 
thereof  as  may  be  necessary  for  the  payment  of  said 
balance  and  interest. 

The  result  is,  that  so  much  of  the  decrees  in  the  said 
three  suits  as  is  in  conflict  with  the  foregoing  opinion, 
must  be  reversed,  and  the  residue  affirmed,  and  the 
causes  remanded  to  the  Circuit  court  for  further  pro- 
ceedings therein  in  conformity  with  the  said  opinion. 

The  other  judges  concurred  in  the  opinion  of  Mon- 

CURE,  p. 

Reversed  in  part  and  affirmed  in  part. 
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January 


Term. 


Moon  cfe  wife  v.  Stone's  ex'^or  cfc  ah. 
March  2. 

1.  S.  by  §  10  of  his  will  says — I  lend  to  my  daughter  S.  140  acrea 
of  land  to  be  possessed  by  her  during  her  natural  life  and  the 
natural  life  or  widowerhood  of  any  husband  she  may  have  ; 
and  at  her  deMh  and  the  death  or  after  marriage  of  her 
husband,  then  to  be  equally  divided  among  her  children  if  she 
has  any :  and  if  she  has  none  then  to  be  divided  among  all  my 
children.  He  gives  to  S.  a  female  slave  and  her  future  increase 
on  the  same  terms  and  conditions.  S.  died  without  having- 
married,  i^nd  by  her  will  gave  her  estate  to  C.     Hst^D  : 

1.  S.  took  an  estate  but  for  her  life,  with  a  contingent  estate 
for  the  life  or  widowerhood  of  any  husband  she  might  have. 

2.  The  word  children  as  used  in  this  devise  is  a  word  of  pur- 
chase and  not  of  limitation. 

3.  The  word  children  in  a  bequest  can  generally  have  no  other 
meaning  than  that  of  issue  in  the  first  degree,  unless  there 
be  other  words  in  the  will  to  give  it  another  meaning ;  ex- 
cept when  the  rule  in  Wildes  case,  6  Coke  16,  applies,  which 
is  founded  on  peculiar  reasons. 

In  January  1807,  Caleb  Stone  made  his  will,  which 
was  admitted  to  probate  in  the  County  court  of  Flu- 
vanna county,  in  April  1810.  He  left  a  widow  and 
six  sons  and  five  daughters.  After  providing  for  his 
widow  and  sons,  he  in  the  sixth  clause  of  his  will 
says, — ''I  lend  to  my  daughter  Nancy  Perry  one  hun- 
dred and  forty  acres  of  land,  it  being  the  lower*  lot  of 
my  road  tract  of  land  as  laid  off  and  surveyed,  to  be 
possessed  by  her  during  her  natural  life,  and  the  natu- 
ral life  or  widowerhood  of  her  present  or  future 
husband ;  and  at  her  death  and  the  death  or  after  mar- 
riage  of   her    husband,    then    to    be  equally   divided 
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ftinong  her  children,  if  she  has  any,  and    if  she   has      isee. 
none,  then  to  be  divided  among  all  my  children."  ^Tera^^ 

The   tenth  clause  of  the  will  is — **I    lend   to    my — 

daughter  Sally  one  hundred  and  forty  acres  of  land,  and  w?fe 
it  beinir  the  lot  laid  off  next  above  her  sister  Lucy's       ^• 

^  *^  stone's 

and  below  the  lot  devised  to  my  son  Thomas,  to  beexor&ais 
possessed  by  her  and  any  husband  she  may  have  upon 
the  same  terms  and  conditions  as  Nancy  Perry's." 
And  in  the  eleventh  clause  he  says  — I  lend  to  my  five 
daughters,  each  one  slave  to  be  possessed  by  them, 
and  upon  the  same  terms  and  conditions  as  they  will 
hold  their  lands.  And  he  specifies  the  slave  which 
each  daughter  is  to  have;  Phoebe  being  the  name  of 
the  one  given  to  Sally.  By  the  14th  clause  he  gave 
the  residue  of  his  estate  to  his  wife  for  her  life  or 
widowhood;  and  then  to  all  his  childi'en. 

It  appears  that  Sally  Stone  received  the  land  and  the 
slave  Phoebe,  and  that  the  living  descendants  of  Phoebe 
numbered  twenty-five  in  1857,  when  Sally  Stone  died 
never  having  married,  and  being  then  as  the  bill  states, 
about  sixty-one  years  of  age.  By  her  will,  which  was 
duly  admitted  to  probate  in  the  County  court  of  Flu- 
vanna, after  some  bequests  to  other  persons,  she  gave 
the  remainder  of  her  estate  to  her  niece  Christian 
Stone,  who  afterwards  married  Schuyler  R.  Moon. 

After  the  death  of  Sally  Stone,  in  a  suit  in  the 
County  court  of  Fluvanna,  by  the  surviving  children 
of  Caleb  Stone,  and  the  personal  representatives  of 
such  as  were  dead,  for  the  purpose  of  having  a  sale  of 
the  said  slaves,  commissioners  were  ap{X)inted  to  sell 
them,  and  they  were  sold  on  a  credit  of  six  months; 
the  executor  of  Sally  Stone  not  claiming  them  as  a 
part  of  her  estate.  There  was  also  another  suit  in  the 
same  court  by  the  same  parties,  for  the  sale  of  the 
land. 

Whilst  these  suits  were  thus  pending  Schuyler  R. 
Moon  and  Christian  his  wife,  filed  their  bill  in  the  Cir- 
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1869.      cuit  court  of  Fluvanna  county,  against  the  executor  of 
Term.    Sally  Stone,   deceased,   and  the  other  parties  in  said 


"  suits,  in  which  they  set  out  the  wills  of  Caleb  and  Sally 

Moon  /  •/  J 

and  wife  Stouc.  They  insisted  that  by  the  will  of  Caleb  Stone, 
stone's  Sally  took  an  estate  tail  in  the  land  and  an  absolute  in- 
ex'or & ais  terest  in  the  slave  Phoebe;  and  that  by  her  will  the 
land  and  the  slaves  passed  to  the  plaintiff  Christian. 
They  referred  to  the  suits  which  had  been  brought  for 
the  sale  of  the  slaves  and  the  land;  expressed  them- 
selves willing  that  the  sale  of  the  slaves  should  stand, 
and  to  take  the  purchase  money  in  their  stead.  Asked 
that  the  parties  might  be  restrained  from  proceeding 
in  said  suits;  that  the  commissioners  be  restrained 
from  paying  over  the  purchase  money  of  the  slaves, 
until  the  further  order  of  the  court;  and  that  the  rights 
of  the  plaintiffs  and  the  defendants  in  the  said  real  and 
personal  estate,  might  be  ascertained  and  declared  by 
the  court;  and  for  general  relief. 

The  defendants  demurred  to  the  bill  and  answered, 
contesting  the  construction  put  upon  the  will  of  Caleb 
Stone  by  the  plaintiffs;  insisting  that  Sally  Ston©  took 
but  a  life  estate  in  the  property;  and  that  upon  her 
death,  unmarried  and  without  children,  the  bequest 
over  to  the  children  of  Caleb  Stone  was  valid. 

On  the  16th  of  September  1859,  the  cause  came  on 
I  to  be  heard,  when  the  court  was  of  opinion  that  Sally 
Stone  took  but  a  life  estate  in  the  slaves,  under  the  will 
of  Caleb  Stone;  and  that  upon  her  death,  unmarried 
and  without  children,  they  either  passed  over  under 
the  14th  clause  of  the  will,  to  the  testator's  wife  and 
children,  or  that  both  the  land  and  slaves  given  to  Sally 
Stone  passed  over  to  the  testator's  children  by  virtue 
of  the  sixth,  tenth  and  eleventh  clauses  of  the  will; 
that  the  words  of  these  clauses  created  neither  an  es- 
tate tail  in  the  land  nor  a  perpetuity  in  the  slaves;  and 
the  limitation  over  was  therefore  good.  And  the  court 
sustained  the  demurrer  and  dismissed   the   bill   with 
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costs.     Whereupon  the  plamtiffs  obtained  an  appeal  to      imo. 

January 
Term. 


this  court.  '"""^ 


Pettit^  with  whom  were  Nance  db  Willicmis^  for  the     Moon 
appellants.  '''"';^"= 

Stone'8 

The  question  here  is,  what  estate  Sally,  the  daughter  exor&ais 
of  Caleb  Stone,  acquired  under  his  will  in  the  land 
and  slaves  devised  and  bequeathed  to  her;  and  I  shall 
first  treat  it  as  if  in  making  the  devise  to  her,  the  tes- 
tator had  used  the  same  words  employed  in  the  clause 
making  a  similar  devise  to  his  daughter  Nancy  Perry. 
That  clause  is, 

*^6th.  I  lend  to  my  daughter  Nancy  Perry  140  acres 
of  land,  to  be  possessed  by  her  during  her  natural  life, 
and  the  natural  life  or  widowerhood  of  her  present  or 
future  husband,  and  at  her  death  and  the  death  or  after 
marriage  of  her  husband,  then  to  be  equally  divided 
among  her  children  if  she  has  any;  and  if  she  has 
none,  then  to  be  divided  among  all  my  children." 

The  10th  is,  *'I  lend  to  my  daughter  Sally,*  140  acres 
of  land,  to  be  possessed  by  her  and  any  husband  she 
may  have,  upon  the  same  terms  and  conditions  as 
Nancy  Perry's." 

The  11th  is,  **I  lend  to  my  five  daughters  each  one 
slave  and  her  future  increase,  to  be  possessed  by  them, 
and  upon  the  same  terms  and  conditions  as  they  will 
Bold  their  lands;  that  is  to  say,"  proceeding  to  name 
the  slave  given  to  each." 

Nancy  had  a  husband  and  children  at  the  date  of 
will  and  death  of  testator.  Sally  was  then  of  tender 
years,  and  never  married.  The  will  is  dated  in  1807, 
and  was  probated  in  1810.  Sally  died  in  1857,  leaving 
the  land  and  twenty  odd  valuable  slaves  the  progeny 
of  the  woman  bequeathed  to  her,  and  a  will  by  which 
this  property  was  given  to  the  female  appellant,  if  hers 
to  dispose  of. 

The  construction  cannot  be  affected  by  the  use  of 
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iw.      the  word  ^'lend.'"     There  is  no  difference  in  reason  or 
^Terrn^  authority  between  a  loan  for  life  and  a  gift  for  life. 
Parkerdj  irifew  Waslti/s  ex\n\  9  Gratt.  477;  London 
and  wife  V.  Turner^  11  Leigh  403. 

stones  ^  ^^^  word  children,  where  it  first  occurs  in  the  6th 
ex'or  &  aLs  clause,  is  held  to  be  a  word  of  purchase  and  not  a 
word  of  limitation,  then  the  effect  of  this  clause  is  to 
create  in  Nancy  Perry  an  estate  in  the  land  for  her 
own  life,  and  the  life  or  widowerhood  of  any  husband 
she  might  have,  with  a  contingent  remainder  for  life  to 
any  children  she  might  have,  and  who  should  be  living 
at  her  death,  if  she  survived  her  husband,  or  at  his 
marriage  or  death  if  he  should  survive  her;  or  if  she 
should  have  no  child  living  at  that  one  of  these  events 
which  should  occur  last,  then  with  a  substitutional 
contingent  remainder  for  life  to  such  of  the  testator's 
children  as  should  be  living  at  the  date  of  such  event; 
and  the  fee  would  be  undisposed  of  by  this  clause.  Of 
course  I  am  throwing  out  of  view  now  the  statutes 
abolishing  estates  tail,  or  rather  converting  them  into 
fees  absolute,  and  the  statute  dispensing  with  words  of 
inheritance  in  order  to  create  a  fee,  which  statutes  I 
shall  presently  show  should  have  no  effect  upon  the 
construction  in  such  a  case  as  this,  and  I  am  consider- 
ing now  this  clause  in  the  light  of  the  common  law, 
^^the  law  as  it  aforetime  was."*  According  to  that  law 
it  is  clear  that  if  land  be  devised  to  A.  for  life,  and  at 
his  death  to  B.  and  D.  if  then  living,  and  if  not,  then 
to  C.  and  E. ;  B.  and  D. ,  and  C.  and  E.  would  take 
contingent  remainders  for  life,  B.  and  D.'s  being  con- 
tingent upon  the  event  of  their  surviving  A.,  and  C. 
and  E.'s  being  contingent  upon  their  surviving  A.,  and 
B.  and  D.'s  not  surviving  him;  and  the  fee  would  de- 
scend to  the  heir. 

This  then  is  the  result  of  the  construction  contended 
for  by  the  appellees,  and  it  involves  the  imputation 
to  the  testator  of  the  following  absurd,  unreasonable 
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and    inconvenient    testamentary    disposition.     If    his      i8». 
daughter  should  die  leaving  one  child  and  a    dozen  *^Ternh^ 

grandchildren,  the  children  of  deceased  children,  the 

surviving  child  would  take  all  and  the  grandchildren  and  wife 
nothing:.     If  she  should  leave  no  child,   but  a  dozen    „  ^• 

o  7  stone's 

grandchildren,    the    grandchildren    could     still    takeexor&ais 
nothing,  for  the  land  is  directed  to  be  divided  among 
his  children  if  she  has  no  children.     And  if  all  her 
children  should  survive  her,  they  could  at  the  common 
law  take  only  life  estates. 

And  yet  no  one  can  doubt  that  the  testator  intended 
that  that  portion  of  his  property  which  he  set  apart  for 
his  daughter  should  remain  to  her  issue  forever,  and 
should  never  go  over  to  his  other  children  until  her 
issue  was  extinct.  If  this  intent  be  manifest  then  the 
word  children  is  synonymous  with  the  word  issue,  is 
used  as  Vkuomen  collectmum^  and  not  as  a  di^signatio per- 
soTUBy  and  is  a  word  of  limitation  and  not  a  word  of 
purchase.  Indeed,  this  word  in  a  will  is  to  be  con- 
strued a  word  of  limitation  or  of  purchase,  as  will  best 
eflfectuate  the  intention  of  the  testator;  and  is  most 
generally  in  a  will  a  word  of  limitation,  unless  there 
are  children  living  at  the  date  of  the  will  or  death  of 
testator,  or  unless  words  of  inheritance  are  superadded 
to  the  gift  to  children. 

In  the  great  case  of  Jesson  v.  Wrigftt^  2  Bligh.  1, 
decided  in  1820,  the  court  of  King's  Bench  adopted 
such  a  construction  as  is  contended  for  by  the  appellees 
here,  but  after  the  most  elaborate  argument  by  the 
most  distinguished  counsel,  this  decision  was  reversed 
in  the  House  of  Lords;  the  Lord  Chancellor,  on  moving 
judgment,  remarking,  that  the  court  below  had  de- 
cided that  *'Wm.  Wright  took  only  a  life  estate  under 
the  will,  with  remainder  to  his  children  for  life^^'^  and 
that  the  appellants  alleged  ^<for  error  that  the  testator 
intended  to  embrace  all  the  issue  of  the  said  Wm. 
Wright,  which  intention  can  only  be  eflfected  by  giving 
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1869.      to  the  said  Wm.   Wright  an  estate  tail,"   proceeded 
*^Term^  thus:  *^I  wiU  not  trouble  the  house  by  going  through 


all  the  cases  in  which   the  rule  has  been  established^ 

and  wife  that  where  there  is  a  particular  and  a  general  intent. 
stone's  ^^®  particular  is  to  be  sacrificed  to  the  general  intent. 
exor&ais  A  great  many  certainly,  and  almost  all  of  them,  coin- 
cide and  concur  in  the  establishment  of  that  rule.'^ 
^'It  is  definitely  settled  as  a  rule  of  law  that  where 
there  is  a  particular  and  a  general  or  paramount  in- 
tent, the  latter  shall  prevail,  and  the  courts  are  bound 
to  give  effect  to  the  paramount  intent."'     ^ 

The  words  of  the  devise  in  that  case  were  as  fol- 
lows: ^'I  give  unto  William,  one  of  the  sons  of  my 
sister  Ann  Wright,  all  that  messuage,"  &c.,  '^tohold 
the  same  premises  unto  the  said  William y*e>r  &nd  during^ 
the  term  of  his  natural  life^  KViAfrom  and  after  his  de- 
cease, I  give  and  devise  all,"  &c.,  '^unto  the  heirs  of 
the  body  of  the  said  William,  lawfully  issuing,  in  su4^h 
shares  and  proportions  as  he.the  said  William,  in  and  by 
deed  or  writing  or  last  will  shall  give,  direct,  limit  or 
appoint;  and  for  want  of  such  appointment,  then  to 
the  heirs  of  the  body  of  said  William,  lawfully  issuing, 
share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child ^  the  whole  \x)such  only  child.  And  for 
want  of  such  issue  I  give  and  devise  all,"*  &c.,  ''to  my 
right  heirs  forever,  charged,"  &c. 

The  intention  of  testator  to  confine  William  to  a  life 
estate  could  not  be  more  plainly  expressed,  and  not- 
withstanding the  use  of  the  words  heirs  of  the  body, 
it  is  equally  obvious  that,  "from  and  after  William's 
decease,"  the  testator  intended  the  messuage,  &c.,  to 
go  to  William's  children  equally,  if  he  had  more  than 
one,  and  if  one  child  only,  the  whole  to  that  child. 
William  could  not  appoint  to  any  but  children,  if  there 
was  any  child  living;  and  heirs  of  the  body,  in  the 
technical  sense  of  the  term,  could  not  take  together 
share  and  share  alike  as  tenants  in  common.     They 
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could  only  take  successively  one  after  another.     It  is     i8». 
equally  obvious  that  the  testator  intended  the  children  *^TernL^ 
to  take  as  purchasers  under  his  will. 


But,  say  Mr.  Jervis  and  Sir  Edward  Sugden,  counsel  an^wif e 
for  the  appellants,  '*it  was  the  intention  of  the  testator  g  ^'  ,, 
to  include  all  William's  issue,  and  sufficient  appears  onex'or&ais 
the  face  of  the  will,  to  enable  a  court  of  law  to  effect- 
uate that  intention.  The  decision  in  the  court  below 
attributes  this  meaning  to  the  testator,  that  if  William 
had  only  one  child  born  who  survived  him,  such  child 
should  take  the  whole  estate  for  life;  but  if  he  had 
twelve  (for  example),  and  eleven  died  in  his  lifetime, 
the  surviving  child  should  have  only  a  twelfth  of  the 
estate  for  his  life.  Is  this  a  probable  intention?  Again, 
if  he  had  twelve  children,  and  they  all  died  in  his  life- 
time, leaving  issue,  according  to  this  decision  none  of 
the  issue  could  take.  If  their  parents  indeed  had 
lived,  they  might  have  been  supported  out  of  the  es- 
tate, but  if  their  parents  chanced  to  die  in  William's 
lifetime,  they  could  derive  no  benefit  from  the  estate. 
If  We  consider  the  probable  duration  of  their  lives,  it 
is  not  likely  that  the  testator  intended  to  stop  there, 
with  all  the  risks  attending  such  a  limited  bounty,  and 
then  to  give  the  estate  to  his  heir  at  law.  What  is  the 
value  of  such  a  gift?  To  the  devisees  it  is  highly  im- 
portant that  the  estate  should  not  go  over  until  a  total 
failure  of  their  issue;  but  to  .the  heir  the  value  of  a 
reversion  in  fee  after  a  life  estate  to  a  young  person, 
with  remainders  for  life  to  all  his  children,  is  trifling. 
Suppose  that  twelve  children  had  survived  William,  is 
it  a  probable  intention  that  upon  the  death  of  each  a 
share  should  fall  to  the  heir,  who  would  thus  per- 
haps be  a  long  series  of  years  acquiring  all  the  shares 
in  the  property?  The  testator  intended  William  to  take 
y^r  life,  and  he  intended  all  his  issue  to  take.  But  he  in- 
tended his  children  to  take  as  purchasers,  and  it  is  mani- 
fest that  he  considered,  although  erroneously  in  point  of 
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ia».  law,  that  his  intention  to  include  all  William's  possible 
^rm.^  issue,  would  be  effectuated,  if  the  children  did  take 
^^^     as   purchasers.     The    argument    assumes  this   shape, 

and  wife  that,  bccausc  he  intended  the  children  to  take  as  pur- 
stone's   chasers,  and   has   not  repeated  words  of   inheritance, 

exor&ais|jjjgy  ^^^  Qj^\y  ^]^q  f^j.  |jfg  j^  tenants  in  common." 

Sir  Edward,  after  referring  to  some  cases,  continued: 
''The  inconvenience  of  the  supposed  intention  has 
been  already  stated.  If  only  one  child  should  be  bom, 
they  imagine  the  testator  meant  he  should  take  the 
lands  for  life.  If  twelve  children,  and  eleven  die  in- 
fants, according  to  one  construction,  the  survivor  would 
take  the  whole;  according  to  another  construction,  he 
would  take  only  a  twelfth  part.  If  the  eleven  died 
leaving  families,  the  families  would  take  nothing.  If, 
according  to  the  argument,  the  children  would  take 
estates  only  for  life,  the  necessary  consequence  is,  that 
the  parent  must  take  an  estate  tail;  otherwise  the  in- 
tention of  the  testator  is  frustrated.  He  intended  to 
provide  for  the  issue,  and  they  would  have  no  provi- 
sion. If  the  gift  had  been  to  ' 'children,"  instead  of 
"heirs  of  the  body,"  the  same  argument  would  have 
arisen.  The  word  children  ^  when  used  as  a  class,  give-s 
the  same  interest."  It  is  argued  that  he  meant  the 
children  to  take,  if  more  than  one,  because  he  gives  to 
one  child,  if  there  should  be  but  one.  •  No  do\M  that 
was  his  intention,  and  that  they  should  take  as  pur- 
chasers, but  he  also  intended  that  children's  children 
to  the  last  generation  should  inherit,  before  the  estate 
should  go  to  the  remainderman.  In  the  case  of  one 
child,  he  meant  that  the  one  child  should  take  the  in- 
heritance, and  a  limitation  to  children  or  a  child  as  a 
class,  is  sufficient  to  give  such  interest.  In  Hodges  v. 
Mlddleton^  the  words  child  or  children  are  used 
throughout  the  will;  the  limitation  over  is  on  failure 
of  children,  not  issue.  The  court  collects  the  inten- 
tion to  give  the  parent  the  inheritance  from  the  use  of 
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these  words  as  a  class.     So  in  Jmies  v.  Morgan^  Lord      imq. 
Thurlow  held,  that  where  children   are  to  take  as   a    Term^^ 

class,   they  must  take  as  heirs.     Some  stress  was  laid 

upon  the  circumstance  that  the  estate  was  expressly  and  wife 
devised  to  William  for  life.  But  that  circumstance  has  ^^^^^^^ 
been  disregarded  in  similar  cases,  even  where  theexor&ais 
strong  negative  words,  only,  and  no  longer,  have  been 
superadded.  But  it  is  material  in  this  view,  that  it 
shows  by  opposition,  that  he  did  toot  intend  the  chil- 
dren to  take  life  estates  only.  To  William  for  life,  and 
after  his  decease  to  his  children.  Had  he  intended 
them  also  to  take  for  life  only,  he  would  of  course  have 
said  so.  Lord  Mansfield  often  truly  observed,  that 
when  a  man  gives  a  house  to  one,  he  always  means  to 
give  the  entire  interest  in  it,  the  same  as  if  he  had 
given  him  a  horse.  To  effect  this  intention  the  courts 
have  gone  great  lengths  to  supply,  by  other  words  and 
implications,  the  want  of  express  words  of  inherit- 
ance."— '*It  is  said  the  provision  and  devise,  if  one 
child,  to  that  one,  includes  the  other  case,  viz :  of  there 
being  more  than  one,  in  which  case  they  were  all  to 
take ;  granted.  But  still  it  remains  to  show,  that  be- 
cause the  children  were  to  take,  they  were  to  take  life 
estates  only.  If  but  one  child,  the  whole  to  that  one 
child,  i.  e.  the  whole  estate,  and  also  the  testator's  in- 
terest in  it.  This  is  what  the  testator  meant,  although 
his  meaning  cannot,  in  this  way^  be  effectuated.  The 
gift  over,  ^^f or  want  of  such  issue,""  afforded  irresistible 
evidence  of  the  testator's  intention  that  the  estate 
should  not  go  over  until  a  general  failure  of  William's 
issue." 

So,  here,  the  provision  that  the  land  should  be  '^di- 
vided among  the  children"  of  Nancy  Perry,  ^^if  she 
has  any,"  includes  the  other  case,  that  if  she  has  only 
one,  then  that  one  to  take  all;  and  the  words  of  the 
gift  over,  ''if  she  has  none,  then"  over,  furnish  evi- 
dence equally  irresistible  that  the  testator  did  not  in- 
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i8».      tend  to  confine  the  children  to  life  estates.     He  give** 

^rm^  the  land  over  *'if  she  has  none,"  and  must  have  in- 

tended  that  it  should   remain  with  the   children   and. 

Moon        ,     , 

and  wife  their  issue,  if  she  had  any.  If  he  had  intended  it 
stones  ®^^^^  go  over  upon  the  death  of  Nancy's  children,  he 
ex'or&aiswould  have  used  very  different  or  additional  words. 

Mr.  Sugden  goes  on  :  *^It  is  immaterial  whether  the 
words  were  heirs  of  the  body  or  children  ;  in  either  case 
the  intention  would  be  equally  apparent  to  pass  the  in- 
heritance. A  tenancy  in  common  is  incompatible  with 
an  estate  tail  in  the  parent,  but  that  does  not  prove 
that  the  testator  intended  the  children  to  take  for  life 
only.     The  following  rules  may  be  safely  laid  down  : 

'^I.  That  a  devise  may,  in  favor  of  the  intention,  in- 
clude all  a  man's  possible  issue,  although  in  terms  only 
a  particular  class  is  included." 

*'II.  That  if  words  are  used  which  denote  an  inten- 
tion to  give  the  estate  to  the  children  by  purchase,  they 
shall  take  in  that  character  where  they  can  take  by 
force  of  the  will  such  an  estate  as  will  include  all  the 
issue,  so  that  the  estate  may  not  go  over  before  a  total 
failure  of  issue." 

*^in.  That  although  such  an  intention  is  apparent^ 
yet  when  the  geneml  intention,  viz  :  to  include  all  the 
issue,  can  only  be  effectuated  by  vesting  an  estate  tail 
in  the  parent,  he  shall  take  that  quantity  of  interest  in 
opposition  to  the  words  of  the  will.  The  particular 
intent  of  the  testator  shall  be  sacrificed  in  favor  of  his 
genei*al  intent." 

In  support  of  these  principles.  Sir  Edward  Sugden 
referred  to  Rohlnsim  v.  Iiohms(m,  1  Burr.  R.  38,  decided 
in  1756,  where  the  devise  was  of  **all  my  real  estate 
(except  my  estate  in  the  parish  of  Endellyon)  to  Lance- 
lot Hicks,  for  and  during  the  term  of  his  natural  life, 
and  m>  hmger ;  provided  that  he  alter  his  name  and  take 
that  of  Robinson,  and  live  at  my  house  at  Bochym ; 
and  after  his  decease  to  such  son  as  he  shall  have,  law- 
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fully  to   be  begotten,  taking  the  name  of  Robinson ;      iseo. 

Jannai 
Term 


and  for  default  of  such  issue,  then  I  bequeath  the  same  •^^^^^''^ 


to  my  cousin  Wm.  Robinson  and  his  heirs  forever." 

The  testator  died  30th  September  1728,  and  Lancelot  aad^wife 
took  the  name 'of  Robinson,  and  afterwards  had  two    ^  ^• 

'  stone's 

sons,  the  elder  of  whom  died,  and  then  Lancelot  died,  exorftais 
leaving  his  younger  son  an  infant.  Both  sons  took  the 
name  of  Robinson,  and  the  question  was,  '* Whether 
any  and* what  estate  or  interest  is  vested  in  the  said  in- 
fant and  second  son  of  Lancelot  by  virtue  of  the 
said  will." 

This  case  was  thrice  argued  in  the  King's  Bench. 

Many  cases  were  cited  on  both  sides,  and  the  judges 
of  the  King's  Bench  unanimously  certified  in  these 
words:  * 'We  are  of  opinion,  that  upon  the  true  con- 
struction of  the  said  will  of  the  testator  George  Rob- 
inson, the  said  Lancelot  Hicks  must,  by  necessary 
implication,  to  effectuate  the  manifest  general  intent  of 
the  said  testator,  be  construed  to  take  an  estate  in  tail 
male,  he  and  the  heirs  of  his  body  taking  the  name  of 
Robinson  ;''  notwithstanding  the  express  estate  devised, 
to  the  said  Lancelot  Hicks,  ''for  his  life  and  no  longer." 

A  decree  was  entered  in  accordance  with  the  certifi- 
cate, and  on  appeal  to  the  House  of  Lords,  the  opinion 
of  all  the  judges  was  taken,  and  they  unanimously 
agreed  with  this  certificate. 

Now  here  is  a  case  in  whic  h  the  particular  intent  of 
the  testator  to  confine  the  first  taker  to  a  life  estate,  is 
expressed  in  the  strongest  terms,  and  in  which  never- 
theless, the  court,  after  the  most  thorough  considera- 
tion, determined  that  in  order  to  effectuate  the  general 
intent  in  favor  of  the  issue,  he  should,  by  necessary 
implication,  take  an  estate  tail.  The  word  "son"  is 
certainly  no  more  a  word  of  limitation  than  the  word 
"children  ;"  and  certainly  there  is  nothing  in  the  lan- 
guage employed,  more  strongly   manifesting  the  tes- 
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1869.      tator's  intent,  in  favor  of  Lancelot  Hick's  issue,  than 

muary 
Term. 


January  ^j^^j.^  jg  jj^  ^j^^  language  employed  by  the  testator  in 


our  case.     The  general  intent  in  favor  of  the  issue  in 

and  wife  that  case,  was  manifested  and  implied  from  the  gift, 
„  ^'  ,    after  the  first  taker's  decease,  '*to  such  son  as  he  should 

Stone  s  ' 

exor&aishave,  lawfully  to  be  begotten,"  without  the  addition 
of  words  of  inheritance,  *'and  for  default  of  such  issue 
then"  over,  showing  that  notwithstanding  the  omission 
of  words  of  inheritance  in  the  gift  '^  to  such  son  as  he 
should  have,"  yet  the  testator  manifestly  intended 
''such  son,"  if  Lancelot  should  have  such,  to  take  the 
whole  estate,  for  he  only  gives  it  over  in  the  event  he 
should    have  none. 

So  in  our  case  it  is  evident  the  testator  intended  the 
property  he  gave  to  his  daughter  for  life,  should  after, 
or  at  her  death,  go  to  her  children  forever,  if  she  had 
any,  for  he  only  gives  it  over,  "if  she  has  none."  Yet 
as  there  is  an  omission  of  words  of  inheritance  in  the 
gift  to  the  children  here,  as  in  the  gift  to  the  son  above, 
and  as  the  eflfect  of  holding  the  word  "son"  and  the 
word  "children,"  to  be  words  of  purchase,  would  be 
to  confine  the  "son"  and  the  "children"  to  life  estates, 
and  to  disinherit  their  issue,  and  as  the  general  intent 
in  favor  of  the  issue,  can  only  be  effectuated  in  either 
case,  consistently  with  the  rules  of  law,  "as  it  afore- 
time, was,"  by  giving  the  parent  an  estate  tail,  "he 
shall,"  in  accordance  with  Sir  Edward's  iii  rule,  and 
the  certificate  of  all  the  judges  above,  "take  that  quan- 
tity of  interest  in  opposition"  even  "to  the  words  of 
the  will." — "The  particular  intent  shall  be  sacrificed 
to  the  general  intent." 

Wild's  case,  6  Coke  R.  16,  is  a  strong  authority  for 
an  estate  tail  here.  The  devise  there  was  to  "Rowland 
Wild  and  his  wife  for  their  lives,  and  after  their  death, 
to  their  children ;  they  then  at  the  date  of  the  will 
having  two  children.  And  it  was  held  that  Rowland 
and  wife  took  joint  estates  for  life  with  remainder  to 
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their  children  for  life ;  and   the   reasons  assigned  ac-      iseo. 
cording  to  Coke  were   1st,   that  there  were  children  ^^^^.^ 

living  at  the  date  of  the  will ;  and  2ndly,  that  there 

did  not  appear  any  general  intent  in  favor  of  an  in- and  wife 
heritance  to  the  children;  and  says  the  report,  '^'as  the    ^^^^^,^ 
heir  is  to  sit   in  the  place  of  the  ancestor   and    in  his exor  & aia 
stead  to  do  and  perform  all  proper  services   for  the 
Kang  and  commonwealth,  and  is  favored  by  the  law, 
he  shall  not  be  disinherited  except  by   express  words 
or  necessary  implication."     These  reasons  imply  that 
if  there  had  been  no  child  living,  or  if  there  had  ap- 
peared any  general  intent  in  favor  of  an  inheritance 
in  the  children,  then  in  either  case  an  estate  tail  would 
have  been  given  to  the  parents.     There  was  not  in  that 
case  any  limitation  over  in  default  of  children  as  there 
is  in  ours. 

But  it  was  at  the  same  time  resolved,  that  if  a  de- 
vise be  to  A.,  and  his  children,  and  there  is  no  child 
living  at  the  time,  A.  shall  have  an  estate  tail,  and  in 
snpj>ort  of  this,  a  case  in  Sergeant  Bendloe's  R.  4 
Eliz.  is  referred  to.  And  while  toward  the  end  of 
the  report  it  is  asserted  that  if  a  devise  be  to  A.  for 
life,  and  after  his  death  to  his  children,  then,  even 
though  A.  has  no  child  at  the  time,  he  shall  only 
take  a  life  estate,  with  remainder  for  life  to  his  chil- 
dren, yet  no  case  is  referred  to  in  support  of  this 
proposition,  and  it  is  therefore,  a  mere  obiter  dictum. 
Besides,  the  case  supposed  is  unlike  ours,  because  there 
is  no  limitation  over  in  default  of  children. 

By  the  report  of  this  case  contained  in  Moore  397, 
under  the  name  of  Richardmiiy,  Yardley^  according  to 
Lord  C.  J.  Alvanley,  in  Seal\.  Barter j  2  Bos.  &  Pull. 
485,  and  Sir  Edward  Sugden  in  JeHmn  v,  Wright^  2 
Bligh  38,  it  appears  that  Popham  and  Gawdy  Js.  held 
that  Wild  took  an  estate  tail,  notwithstanding  that  he 
had  children  living  at  the  time  of  the  devise,  though 
Fenner  and  Clench  thought  it  was  only  an  estate  for 
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i80i».     life,  and  they  all  agreed  that  if  no  children  had  been 
''^^^  born  it  would  have  been  an  estate  tail. 

Term. 

So,  at  same  page,  Sir  Edward  gives  the   following 

and  wife  case  :   '^A  devise  to  William  for  thetei*m  of  his  life,  and 
^-       after  his  decease  to  the  men  children  of  his  body  ;  and 

Stone^s  *'    ' 

ex'or & ais if  he  dies  without  man  child,"  or  according  to  coun- 
sel in  Seedy,  Barte?*,  2  Bos.  APull.  486,  *  ^without  men 
children  of  his  body,  then"  over ;  and  it  was  held  that 
William  took  an  estate  tail.  1  Anderson  R.  43.  This 
case  is  referred  to  by  Lord  Alvanley  in  Seale  v.  Barter, 
having  been  stated  by  the  counsel  just  as  it  is  by  Sir 
Edward,  except  as  above  noted,  and  except  that  he 
refers  it  to  1  And.  PI.  110 ;  and  it  was  referred  to  in 
argument  before  Lord  Mansfield,  in  Hodges  v.  Middle- 
ton,  Doug.  431 ;  and  not  a  word  escaped  either  bar  or 
bench,  hinting  even  a  doubt  as  to  its  correctness  and 
authority. 

Hodges  v.  Middleton,  vhisupra,  decided  in  1780,  is 
another  strong  case  for  the  appellants.  There  the  de- 
vise was,  '*I  give  to  my  kinswoman  Mrs.  Anne  Mid- 
dleton,  my  house  and  lands  at  Arlborough  Hatch,  and 
all  my  real  estate  in  the  parish  of  Barking,  during  her 
life;  and  at  her  death  to  her  children ,  upon  condition  that 
she  or  they  constantly  pay  £30  a  year  for  a  clergyman 
to  officiate  in  my  chapel,  &c.  ;  and  on  failure  of  these 
conditions  here  mentioned,  then  I  give  the  said  house 
and  lands  to  my  own  next  heirs,  to  be  enjoyed  by 
them  on  the  same  conditions  ;  and  in  case  ot  failure  of 
children  of  my  said  kinswoman  Mrs.  Anne  Middleton, 
then  I  give  the  house  and  lands  aforesaid  to  her  bro- 
ther Mr.  George  Hodges  and  his  children,  on  the  same 
conditions  ;  and  in  case  of  failure  of  his  children,  then 
I  give  the  said  house  and  lands  to  the  sisters  or  sister 
of  the  said  Anne  Middleton  and  George  Hodges,  to 
be  equally  divided  between  them  or  their  children  that 
are  living  at  that  time."  Anne  Middleton  had  seven 
children  living  at  the  death  of  the  testatrix,  the  testa- 
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trix  having  died  only  a  year  after  the  date  of  her  will,      i8». 
and  she  had  six  living   at  her  own   death.     Joseph  *^Term.^ 

Hodges,  son  and  heir  at  law  of  George  Hodges,  who ^ 

was  heir  at  law  of  the  testatrix,    * 'brought  his  bill  toexor&ais 
have  his  right  to  the  freehold  and  inheritance  of  the  ^^^ 
said  premises,   subject  to  the  life  estates  of  the  sur- ton's  ex  or 
viving  children  of  Anne  Middleton,  and  for  an  injunc- 
tion against  waste." 

Hill,  sergeant,  for  the  plaintiff,  contended  that  Anne 
Middleton  only  took  an  estate  for  life,  and  that  her  chil- 
dren being  in  esse  at  the  date  of  the  will  and  death  of 
the  testatrix,  took  an  estate  for  life  by  purchase,  in  joint 
tenancy.  That  it  is  laid  down  in  Lord  Coke's  Comm. 
upon  Littleton,  that  if  B.  have  divers  sons  and  daugh- 
ters, and  A.  give  lands  to  B.,  and  liberie  huis^  the  father 
and  all  the  children  take  jointly.  So  in  Cook  v.  Coolc^  2 
Vern.  645,  it  is  said  that  if  there  is  a  devise  to  J.  S. 
and  his  children,  if  he  hath  children,  they  take  with 
their  father  ;  but  if  he  hath  no  child,  it  is  an  estate  tail. 
And  in  Wild' 8  case  this  distinction  is  made  between 
children  being  in  esse  and  not  in  esse,  it  being  there 
determined  that  if  land  be  devised  to  A.  and  his  wife, 
and  after  their  decease  to  their  children,  they  then 
having  issue  a  son  and  daughter,  A.  and  his  wife  had 
but  an  estate  for  life,  with  remainder  for  life  to  their 
children."  To  which  it  was  ^'eplied  :  'Qt  is  admitted 
that  there  are  cases  where  the  word  children  in  a  will 
is  a  word  of  limitation,  and  creates  an  estate  tail ;  that 
Lord  Hale  in  King  v.  Melling^  1  Ventr.  225-31,  seems 
to  think  it  may  be  noirien  collecti/vum^  although  there  be 
children  then  in  esse  ;  and  that  in  the  case  from  1  And. 
above  referred  to,  though  Lord  Coke  said  it  was  deter- 
mined to  be  an  estate  tail,  because  it  did  not  appear  in 
the  case  that  there  were  issue  male  at  the  time  of  the 
devise,  yet  in  this  he  must  be  mistaken,  as  neither  of 
the  two  other  reporters  mention  that  circumstance ; 
and  if  the  determination  had  proceeded  upon  such  a 
10 
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1800.      distinction,  the  fact  would  certainly  have  been  enquired 
^Tera^  into  and  ascertained. 


The  couii;  of  King's  Bench,  Lord  Mansfield  presid- 

and  wife  iiigj  returned  a  certificate  in  these  words  : 

^'  *^We  are  inclined  to  think  that  under  the  will  of 

stone's 

ex'or  Aaia  Frances  Bladen,  the  testatrix,  Anne  Middleton  took  an 
estate  tail,  but  if  she  took  an  estate  for  life  only,  we 
are  of  opinion,  that  her  children  would  take  an  estate 
tail,  and  in  either  case  the  limitation  to  George  Hodges, 
the  heir  at  law,  was  barred  by  recovery,  and  the  plain- 
tiff has  no  title.-' 

It  will  have  been  noticed  that  the  plaintiff's  counsel 
conceded  there  would  have  been  no  question  as  to 
Anne  Middleton's  taking  an  estate  tail,  if  she  had  not 
had  children  in  esse  at  the  date  of  the  will,  and  that 
the  defendant's  counsel  argued  to  show  that  this  fact 
should  make  no  difference  in  the  construction  ;  and  it 
is  impossible  to  doubt  that  the  court,  but  for  this  fact, 
would  unhesitatingly  have  declared  its  opinion  to  the 
same  effect.  This  fact  does  not  exist  in  our  case,  and 
this  decision  is  therefore  most  persuasive.  The  only 
circumstance  to  distinguish  this  case  from  ours,  is  the 
sole  circumstance  relied  on  to  confine  Anne  Middleton 
to  a  life  estate  ;  and  that  circumstance  was  held  insuffi- 
cient for  that  purpose,  and  being  absent  from  our  case, 
the  testator's  daughter,  Sally  Stone,  must,  according  to 
this  decision,  be  held  to  take  an  estate  taiL 

Seale  v.  Barter,  2  Bos.  &  Pull.  485,  decided  in  1801,  is 
another  most  persuasive  authority.  The  devise  was, 
'<It  is  likewise  my  will  that  all  my  lands  and  estates 
shall,  after  my  decease,  come  to  my  son  John  Seale 
and  his  children,  lawfully  to  be  begotten,  with  full 
power  for  him  to  settle  the  same,  or  any  part  or  parts 
thereof,  by  will  or  otherwise,  on  them,  or  any  of  them, 
as  he  shall  think  proper  ;  and  for  default  of  such  issue, 
then  that  all  my  lands  and  estates  come  to  my  daugh- 
ter Elizabeth  Seale  and  her  children,  lawfully  to  be  be- 
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gotten,  with  full  power  for  her  to  settle  the  same,  or      is^q. 
any  part  or  parts  thereof,  by  will  or  otherwise,  on  them,  •^^'^^ary 

or  such  of  them  as  she  shall  think  proper;  and  in  de 

fault  of  such  issue,  it  is  my  will  and  meaning  that  all     ^^" 

*^  ,  ^  and  wife 

my  estates  and  lands  shall  belong  to  my  said  son  and  v. 
daughter  equally  between  them,  to  whom  in  such  case  ex^or^ais 
I  do  hereby  give,  devise  and  bequeath  the  same. ' '  The 
testator  died  in  1777,  leaving  his  said  son  and  daugh- 
ter his  only  children.  His  son  was  married  at  the  date 
of  the  devise,  but  then  had  no  child;  afterward  he 
had  one  in  testator's  lifetime,  and  several  since,  and 
the  question  was  what  estate  he  took  under  this  devise. 
The  case  was  twice  argued,  and  the  authorities  re- 
viewed and  commented  on.  I  beg  to  quote  a  sentence 
or  two:  ''In  the  present  case  the  devise  is  to  J.  S.  and 
his  children,  and  in  default  of  such  issue,  tlien  only  is  it 
to  go  over,  which  shows  that  tlie  children  were  intended  to 
take  an  estate  of  inheritance^  which  they  could  not  do  but 
through  their  father,  nor  through  him  unless  he  took 
an  estate  tail.  In  Daviesw  Stevefis^  Douglas  320,  there 
was  a  devise  of  the  fee  simple  and  inheritance  to  Wil- 
liam and  his  child  or  children  forever,  and  it  was  held 
to  be  an  estate  tail  in  William,  Lord  Mansfield  saying 
the  meaning  is  the  same  as  if  the  expression  had  been 
to  William  and  his  heirs,  that  is  to  say,  his  children  or 
his  issue.  Now  if  in  that  case  the  word  children  was 
held  synonymous  with  issue,  in  order  to  restrain  the 
devise  to  an  estate  tail,  there  is  no  reason  why  in  this 
case  it  may  not  be  held  to  bear  the  same  sense,  in  or- 
der to  enlarge  the  devise  to  an  estate  tail.  The  gen- 
eral intention  was  that  the  estate  should  npt  go  over  to 
E.  S.  until  after  an  indefinite  failure  of  the  issue  of  J. 
S. ;  but  if  the  word  children  is  to  be  held  to  be  desig- 
natio  persoTUB^  though  there  was  no  child  in  esse  at  that 
time,  what  Ls  there  to  give  to  the  children  anything 
more  than  e.states  for  lifer'  Lord  C.  J.  Alvenley,  after 
reviewing  the  cases,  and  amongst  others,    Wildes  case, 
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1869.      as  reported  by  Coke  and  by  Moor,  and  King  v.  Mel- 
^Term^  ///i^,  Rohiiuon  V.  Roh  1718071  ^  and  Hodges  v.  Middleto7v^ 

— and  combating  the  argument  that  the  power  to  appoint 

and^^fe  a^ong  the  ehildi-en  should  vary  the  construction,  ex- 
^        pressed  himself  in  conclusion  thus:     ''The  true  ques- 

Stone'8    ^  ^  ^  ^ 

cxor&aistion  to  be  considered  is,  whether  the  testator  meant  to 
give  the  estate  to  John  Seale  and  his  posterity?  Prob- 
ably, if  the  testator  had  been  asked,  whether  he 
meant  that  his  son  should  have  the  power  to  defeat  the 
limitation,  he  would  have  answered  that  he  did  not 
understand  the  effect  of  an  estate  tail,  but  that  he 
wished  the  estate  to  go  to  his  son  and  his  posterity.  •  If 
he  meant  to  give  the  estate  to  his  son  and  his  posterity 
generally,  it  is  an  estate  tail."  Now  we  are  of  opinion, 
upon  all  the  authorities,  that  the  words  "children  law- 
fully to  be  begotten,  "* '  in  this  case,  are  not  to  be  consid- 
ered as  words  of  purchase,  but  that  the  intention  of 
the  testator  was  to  give  his  estate  to  his  son  and  the 
issue  of  his  body  generally."  And  it  was  accordingly 
decreed  that  John  Seale  took  an  express  estate  tail, 
with  a  power  of  appointment  annexed. 

Melllsh  V.  Mellish^  2  Barn.  &  Cress.  527,  decided  in 
1821,  is  another  strong  case  for  the  plaintiffs.  John 
Mellish  being  seized  in  fee,  subject  to  a  mortgage  for 
years,  of  a  messuage,  &c.,  known  as  Hamel's,  made  his 
will,  containing  the  following  clause:  ''The  mortgage 
on  Hamel's  to  be  paid  off  as  soon  as  William  Mellish 
can  do  it  without  prejudice  to  the  business.  HamePs 
to  go  to  my  daughter  Catherine  Mellish  as  follows:  in 
case  she  maT^rles  and  has  a  so7i^  to  go  to  that  son;  in 
case  she  has  more  than  one  daughter  at  her  husbancCs  or 
lur  deaths  andnoson^  to  go  to  the  eldest  daughter;  but 
in  case  she  has  but  one  daughter,  or  7io  child  at  that  time^ 
I  desire  it  may  go  to  my  brother  William  Mellish."" 
And  it  was  held  that  C.  M.  took  an  estate  tail  male, 
the  word  son  being  ''construed  to  mean  any  son, 
whether  immediate  or  remote,  such  as  grandson,"  and 
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therefore  a  word  of  limitation,   because  the  effect  of      i869. 
holding  it  to  be  a  designatio  persoruB  or  word  of  pur-  "^Term.^ 
chase,  '^would  be  that  if  the  son  died  leaving  sons,  the 

,  ,  ,        1  ,  ,,  1     ,  T         Moon 

estate  would  go  over  to  the  daughters,"  and  the  grand-  and  wife 
sons  would  be  unprovided  for.  stones 

Wdlen  V.  Andrews^  2  Bingh.  126,  9  E.  C  L.  Rep.  exor&ais 
342,  decided  in  1824,  is  another  strong  authority.  The 
devise  was  to  trustees,  ''upon  trust  to  permit  the  testa- 
tor's six  children  A.,  B.,  C,  D.,  E.  and  F.,  to  have  and 
receive  one-sixth  part  or  share  each  of  the  net  rents 
and  profits  thereof,  for  and  during  the  terms  of  their 
natural  life  and  lives;  and  from  and  immediately  after 
their  respective  deceases,  then  upon  further  trust  to 
permit  and  suffer  all  and  singular  the  child  or  chil- 
dren of  such  of  his  sons  or  daughters  so  dying,  to  have, 
receive  and  take  the  rents,  issues  and  profits  of  such 
share  or  shares  of  him,  her  or  them,  so  dying,  of  and 
in  the  said  estates  before  devised,  in  equal parts^  shares 
and  proportions^  and  so  on  in  like  manner  from  children 
to  children.  His  will  further  was,  that  in  case  any  or 
either  of  his  said  children  should  happen  to  die  without 
having  any  lawful  issue,  then  the  rents,  issues  and  prof- 
its belonging  to  such  of  his  sons  or  daughter  so  dying, 
should  go  to  and  be  received  by  the  survivor  or  survi- 
vors,''^  It  was  decided  that  each  of  the  testator's  six 
children  took  an  estate  tail  in  one-sixth  of  the  prop- 
erty. This  case  is  almost  exactly  like  the  case  at  bar, 
it  being  in  short  a  devise  to  A.  for  life,  and  from  and 
immediately  after  his  decease  to  his  child  or  children, 
in  equal  parts  and  shares;  and  if  either  should  happen 
to  die  without  leaving  any  lawful  issue,  then  to  his 
surviving  brothers. 

In  Pi^rsonv.  Yiclcers^  5  East  R.  518,  the  limitations 
were  to  the  testator's  daughter,  Ann,  and  to  the  heirs 
of  her  body,  lawfully  to  be  begotten,  whether  sons  or 
daughters,  as  tenants  in  common,  and  not  as  joint  ten- 
ants; and  in  default  of  such  issue,   to  her  sisters  for 
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i8».      their  joint  lives;    remainder  to  a  trustee  to  preserve 

T^rm^  contingent  remainders;  and  after  the  decease  of  either 

"        -^of  them,  to  all  and  every  the  child  and  children  of,  &c., 

Moon  )  J  5  » 

and  wife  whether  sons  or  daughters;  and  it  was  held  that  Ann 
stJne  .s  *^^^  ^°  estate  tail. 

exorAais  In  Boe  d.  Cock  V.  Cooj^er^  1  EastR.  229,  decided  in 
1801,  the  devise  was  of  a  messuage  and  lands  to 
Richard  Cock,  ''for  the  term  only  of  his  natural  life'; 
and  after  his  decease  unto  the  lawful  issue  of  the  said 
Richard  Cock  as  tenants  in  common^  but  in  case  the  said 
Richard  Cock  shall  die,  without  leaving  lawful  issue, 
then  and  in  such  case,  after  his  decease  unto  Elizabeth 
Harding  and  her  heirs  and  assigns."  Richard  Cock 
died  in  1800,  without  issue,  having  first  suffered  a  re- 
covery, and  conveyed  the  messuage,  &c.  in  fee.  And 
the  heir  at  law  of  Elizabeth  Hording  and  of  the  testa- 
tor brought  an  action  to  recover  the  messuage,  &c. 
After  listening  to  argument  for  plaintiff,  and  stopping 
counsel  on  the  other  side,  Lord  C.  J.  Kenyon  pro- 
ceeded thus:  ''Cases  of  this  kind  have  been  so  much 
agitated  of  late,  that  all  the  arguments  occur  readily  to 
one's  mind,  and  after  the  decisions  we  have  made,  we 
should  not  be  consistent  with  ourselves,  if  we  were  not 
to  hold,  that  the  first  taker  took  an  estate  tail  in  this 
case.  It  has  been  the  settled  doctrine  of  Westminster 
Hall  for  the  last  forty  or  fifty  years,  that  there  may  be 
B,  general  and  ^k'particuJar  intent  in  a  will,  and  that  the 
latter  must  give  way,  when  the  former  cannot  other- 
wise be  carried  into  effect.  I  remember  that  point  was 
much  discussed  in  the  case  of  ^oJ//^9o/^  V.  Robinson.  I 
heard  it  argued  the  first  time  before  a  very  great  law- 
yer, Sir  Dudley  Ryder,  who  then  presided  in  this  court. 
A  second  argument  was  directed,  but  he  died  before  it 
came  on.  It  was  argued  a  second  time  before  Lord 
Mansfield,  and  the  certificate,  which  was  afterwards 
returned  upon  the  greatest  deliberation  is  in  print. 
Nothing  could  be  more  positive  than  the  words  of  the 
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will  in  that  case,  to  show  the  particular  intent,  that  the      isae. 
first  taker  should  take  an  estate  for  his  life,  and  no  longer.  ^^^*^^ 

But  there  wa»a,general  hitent  apparent,  which  couldnot 

he  effected  buthy  giving  him  an  estate  tail^  and  on  that  the  and  wife 
deci^i/m  was  foxmded.     The  case  was  carried  up  to  the    „  ^• 

^  ^  Stones 

House  of  Lords,  while  Lord  Hardwicke  sat  there,  andex'or&ais 
was  much  considered  by  him  ;  and  questions  were  put 
to  the  judges  upon  it,  framed  by  him  in  every  possible 
shape ;  and  Lord  Ch.  B.  Parker,  who  is  known  to  have 
been  a  very  strict  lawyer,  delivered  their  opinions, 
agreeing  with  the  judgment  of  this  court.  The  same 
question  came  on  again  to  be  considered  in  Roe  d.  Dod- 
son  V.  Grewj  2  Willes  R.  323,  in  the  court  of  Common 
Pleas,  and  was  there  much  canvassed,  and  underwent 
the  same  determination.  Then  came  on  the  case  of 
Doed.  Candlei'  v.  Smith,  7  Term  R.  531,  in  which  I 
thought  I  could  not  make  the  matter  more  clear,  than 
by  reading  the  words  of  Lord  C.  J.  Willes  in  Roe  d. 
Dodmn  v.  Greio.  Perhaps  we  should  best  fulfill  the 
particular  intent  of  the  testator  in  this  case,  by  giving 
Richard  C!ock  only  an  estate  for  life  ;  but  the  general 
intent  was,  that  all  his  issue  should  inherit  the  entire 
estate,  before  it  went  over ;  and  that  intent  can  only 
be  answered  by  giving  him  an  estate  tail  by  implica- 
tion, from  the  subsequent  words  *in  default  of  his 
leaving  issue. '  It  it  is  suggested  that  it  would  answer 
the  same  purpose,  if  we  were  to  raise  cross  remainders 
by  implication  between  the  children  of  R.  C.  But  to 
do  this  between  more  than  two,  without  any  thing 
further  than  wiat  appears  here,  would  be  directly  con- 
trary to  former  authorities." 

Grose  J.  said:  '^The  only  question  is,  what,  upon 
the  whole  of  the  will  appears  to  have  been  the  intent 
of  the  testator?  and  this  has  been  truly  stated  to  be, 
that  Rich.  Cock  should  first  take  the  estate,  and  after 
him  his  children  J  and  that  the  remainder  over  shovld  not 
take  effect  so  long  a^  any  of  his  descendants  remained^ 
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isa.      Then  this  general  intent  can  only  be  carried  into  effect 
^Term^  ^Y  S^^^^S  ^^^  ^^^^  taker  an  estate  tail."     Lawrence  J. 


remarked,  that  cross  remainders  could  not  be  given  to 

and  wife  the  issuc  of  R.  C. ,  bccause  it  was  a  settled  rule  of  law 
sto  '8  ^^^^  ^^^y  should  not  be  implied  between  more  than 
exor&aistwo;  and  said  that^  it  was  very  clear  here,  as  in  Candler 
V.  Smithy  that  the  testator's  particular  intent  was,  only 
to  give  R.  C.  an  estate  for  life,  because  the  issue  were 
to  take  as  tenants  in  common,  and  therefore  could  not 
take  by  descent ;  yet  in  order  to  effectuate  the  general 
intent  the  estate  of  inheritance  implied  from  the  subse- 
quent words  must  be  annexed  to  the  prior  estate  for 
life,  given  to  the  first  taker. 

Wood  V.  Baron^  1  East  R.  258,  decided  in  1801,  is 
another  case  in  which  the  word  children  has  been  held 
to  be  a  word  of  limitation,  although  there  was  a  child 
living  at  date  of  devise.  The  words  were,  '*I  give 
and  bequeath  to  my  daughter  Ann,  the  wife  of  Jos. 
Wood,  all  my  whole  estate,  real  and  personal ;  also  my 
household  goods,  &c.,  who  shall  hold  the  same  as  a 
place  of  inheritance  to  her  and  her  children  or  issue 
forever.  And  if  it  should  so  happen  that  my  daughter 
Ann  should  die  leaving  no  child  or  children^  or  if  it  so 
happen  my  daughter  Ann's  children  should  die  with- 
out issue,  then  I  order  and  direct  that  all  my  houses 
and  lands,  &c.  shall  be  sold  and  the  money  arising 
therefrom  divided,"  &c.  ;  and  he  appointed  his  wife,  to 
whom  he  had  given  his  whole  estate  for  life,  before 
giving  his  daughter  anything,  and  John  Bithel  one  of 
the  legatees  of  the  money  arising  from  the  sale  di- 
rected if  his  daughter  should  die  without  leaving  any 
child  or  children,  and  another,  his  executors.  His 
daughter  had  one  child  at  date  of  will  and  several 
afterwards,  and  it  was  contended  that  according  to 
Wild's  case  a  child  being  in  esse,  mother  and  child 
must  be  held  to  take  joint  estates ;  but  it  was  deter- 
mined unanimously.  Lord  Kenyon  presiding,  that  Ann 
Wood  took  an  estate  tail. 
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This  is  a  much  weaker  case  for  an  estate  tail,  than     1800. 
the  case  at  bar,  for  the  inheritance  being  first  given  to  "^Term^ 

the  mother,  and  the  limitation  over  being  to  take  effect 

only  upon  her  dying  leaving  no  child  or  children,  or  and  wife 
issue  of  any  child  or  children,  there  was  no  danger  of  ^^^^.^ 
disinheriting  any  of  her  issue,  while  in  the  case  at  bar exor & ais 
the  words  of  the  limitation  over  extending  expressly 
only  to  children,  there  is  danger,  if  a  literal  and  strict 
construction  were  adopted,  of  the  grandchildren  or 
issue  of  children  being  utterly  disinherited.  It  would 
be  vain  to  argue  for  any  difference  in  the  intention  re- 
spectively, of  the  testators  in  these  two  cases.  The 
intention  of  each  was  obviously  the  same,  and  is  only 
more  liberally  and  fully  expressed  by  the  one  than  the 
other.  It  is  certain  that  Mr.  Stone  intended  that  part 
of  his  land  which  he  carefully  laid  off  and  assigned  to 
his  daughter,  should  be  a  place  of  inheritance  for  her 
and  her  children;  and  it  was  only  for  the  purpose  of 
more  certainly  assuring  it  to  her  and  her  children  as  a 
place  of  inheritance,  that  he  determined  to  confine  her 
to  a  life  estate.  And  it  is  just  as  certain  that  he  did 
not  intend  that  it  should  go  over  so  long  as  his 
daughter  had  any  children  or  the  issue  of  any  children 
to  enjoy  it.  That  the  devise  in  our  case  is  expressly 
to  Nancy  Perry  for  life  can  make  no  difference,  as  is 
shown  by  many  cases.  '  'It  is  immaterial, ' '  Lord  Thur- 
low  observes,  in  Janes  v.  Morgayi^  ''that  the  testator 
meant  the  first  estate  to  be  an  estate  for  life.  I  rest 
it  upon  what  he  meant  afterwards." 

And  how  aptly  do  the  words  of  Grose  J.  in  Coch  v. 
Cooper^  supra^  apply  to  this  case.  "The  only  question 
is,  what  upon  the  whole  will  appears  to  have  been  the 
intent  of  the  testator  ?  And  this  has  been  truly  stated 
to  be  that  Richard  Cock  (Nancy  Perry  or  Sally  Stone), 
should  first  take  the  estate,  and  after  him,  his  (her 
and  her  husband,  her)  children,  and  that  the  remainder 
over  should  not  take  effect  so  long  as  any  of  his  (her) 
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i8(».      descendants  remained.     Then  this  general  intent  can 
'^i^rm^  only  be  carried  into  effect  by  giving  the  first  taker  an 
estate   tail."     You  cannot  confine  the  first  taker  to  a 


Moon 

and  wife  life  estate,  and  say  that  the  remainder  in  fee  shall  vest 
stone's    iJ^  the  first  child  that  is  born,  subject  to  be  divested  in 

ex'or&aispj^j.|^  on  the  birth  of  each  subsequent  child,  who  will 
take  undivided  shares  likewise  in  fee,  because,  first,  of 
the  want  of  words  of  inheritance  in  the  gift  to  the 
children;  and  secondly,  supposing  the  statute  dis- 
pensing with  words  of  inheritance  could  apply,  because 
if  either  of  the  children  should  die  without  issue,  his 
share  would  pass  from  the  family  and  could  not  go  to 
the  surviving  children,  as  cross  remainders  could  not 
be  implied  between  them.  Jesson  v.  Wright^  Cock  v. 
Cooper^  and  other  cases  cited,  supra. 

It  is  respectfully  submitted  that  these  decisions  of 
the  highest  judicial  tribunals  in  England,  embracing 
some  of  the  most  important  earlier  and  later  cases  on 
this  vexed  subject,  show  that  according  to  the  law,  ''as 
it  aforetime  was,"  the  testator's  daughter  Nancy  ac- 
quired an  estate  tail  in  the  realty,  and  the  absolute 
property  in  the  personalty,  given  to  her  by  the  will. 
It  is  true  some  English  cases  may  be  found  in  conflict 
with  these.  But  th^y  are  mostly  the  decisions  of  a 
single  judge,  and  they  will  be  found  on  examination 
to  have  proceeded  on  principles  at  war  with  those 
which  prevailed  in  the  earlier  and  in  the  later  cases 
decided  by  the  highest  English  tribunals,  and  to  be 
therefore  not  entitled  to  respect  even  though  they  may 
not  have  been  expressly  overruled  by  the  later  deci- 
sions. The  most  distinguished  of  these  cases,  and  the 
latest  in  point  of  time,  is  Forth  v.  Chapman^  1  P.  Wms. 
^^^,  decided  by  Lord  C.  Parker  in  1720.  There  the 
devise  was  to  two  nephews,  "and  if  either  of  them 
should  depart  this  life  and  leave  no  issue  of  their  re- 
spective bodies,  then  he  gave  the  leasehold  to  the 
daughter  of   his   brother  Wm.  Gore,   and  the  children 
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of  his    sister  Sibly    Price."     Question,    whether  the      isee. 
limitation  over  was  void  as  too  remote  ?     The  court    Tem'^* 

below  was  of  opinion  devise  over  was  void,  but  Lord 

Parker,  on  appeal,  reversed  the  decree  and  said,  ''that  and  wife 
if  I  devise  a  term  to  A.,  and  if  A.  die  without  leaving  g^^^^.^^ 
issue,  remainder  over,  in  the  vulgar  and  natural  sense exor&ais 
this  must  be  intended  if  A.  die  without  leaving  issue 
at  his  death,  and  then  the  devise  over  is  good."  And 
farther  on  he  said  :  ''If  the  words  of  a  will  can  bear 
two  senses,  one  whereof  is  more  common  and  natural 
than  the  other,  it  is  hard  to  say  a  court  should  take  the 
will  in  the  most  uncommon  meaning.  To  do  what  ? 
to  destroy  the  will  ?"  And  further  he  said  :  "It  might 
be  reasonable  enough  to  take  the  same  words  as  to 
different  estates  in  different  senses."  As  if  a  testator 
could  intend  to  use  the  same  words  in  their  natural  or 
more  common  sense  as  to  personalty,  and  in  a  different 
or  artificial  sense  as  to  realty.  And  he  held,  without 
any  better  reaso'ning  or  authority,  that  as  to  freehold 
an  estate  tail  arose,  but  as  to  lea-sehold  a  life  estate 
only. 

This  judge  had  .previously  decided  the  cases  of 
NkhoUY.  Hooper^  1  P.  Wms.  R.  198  ;  Target \.  Gaunt ^ 
Id.  432  ; PhibuTy  v.  Elkin^  Id.  564  ;^nd  UughenY.  Sayer^ 
Id.  534,  upon  the  same  principles. 

In  all  these  cases,  in  which  a  restricted  construction 
was  adopted,  it  is  a  pregnant  circumstance  that  the 
first  taker  took  the  fee  or  absolute  property  by  virtue 
of  the  devise  or  bequest  to  him,  that  is,  such  an  inter- 
est as  would  have  carried  it  to  his  issue,  if  he  had  any, 
except  in  the  case  of  Target  v.  Gaunt ^  where  the  bequest 
was  to  first  taker  expressly  for  life  and  no  loiyger. 

Just  about  100  years  after  these  cases  were  decided 
in  England,  and  when  they  had  ceased  to  be  of  any 
authority  there,  or  at  least  when  the  principles  on 
which  they  proceeded  had  been  disregarded  in  various 
subsequent  cases,  and  very  general  disapprobation  ex- 
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1869.      pressed  of  them,  the  case  of   Tlmherlake  v.  Graves^  6 

Term.^  Munf.  174,  was  decided,  apparently  upon  these  much 

questioned  and  disregarded    if   not  utterly  exploded 

and  wife  principles.     And  this  case  was  followed  in  rapid  suc- 

stones   Cession  by  Gresluimv.  Greshani^  Id.  187;  James  v.  Mc- 

ex'or&ais  Williams^  Id.  301  ;  Cordles  adirirv.  Cordless  ex" ar^  Id. 

455 ;  and  Dldlake  v.  Hooper^  Gilmer  194. 

These  cases  have  been  overruled  by  the  cases  of 
Griffithw,  Thompmii^  1  Leigh  321 ;  Deane\.  Hansford y 
9  Id.  253  ;  Callava  v.  Pope^  3  Id.  103  ;  Moore  y.  Brook^^ 
12  Gratt.  135. 

The  case  of  Smith  v.  Chapman^  1  Hen.  &  Mun.  240, 
is  the  only  one  to  be  found  in  the  books,  English  or 
American,  that  tends  to  sustain  the  proposition  that 
the  testator's  daughters  take  under  the  will  here  only- 
estates  for  life  and  not  fee  tails,  and  that  case  we  hum- 
bly submit  was  wrongly  decided,  is  in  conflict  with 
prior  and  subsequent  decisions  in  our  courts,  and  has 
been  overruled  by  many  later  decisions.  It  never 
could  have  been  decided  as  it  was  in  England,  and 
never  would  have  been  so  decided  in  this  State,  but  for 
the  controlling  influence  which  the  statute  of  1776, 
abolishing  entails,  and  that  provision  of  the  statute  of 
1785,  which  dispenses  with  words  of  inheritance  in  or- 
der to  create  a  fee,  had  upon  the  minds  of  the  judges 
who  sat  in  it.  An  examination  of  the  separate  opin- 
ions of  those  judges  will  render  this  perfectly  obvious* 

This  use  of  these  statutes  was  contended  for  by 
Judges  Coalter,  the  later  Tucker  and  others,  in  many 
cases.  In  Thoinason  v.  Andersons^  4  Leigh  118,  the 
latter  contended  for  it  and  showed  that  in  his  opinion 
the  decision  in  Smith  v.  Chapman^  was  based  upon  it. 
He  said,  in  arguing  against  the  creation  of  an  estate 
tail  in  that  case,  p.  126:  ''And  his  children,  had  the 
estate  ever  vested  in  them,  would  have  taken  a  fee  as 
I  think  by  the  ojje  rat  ion  oftlie  statute  of  17  So,  dispensitig 
with  ^eovds  of  inheritance  va.  the  creation  of  estates  in  fee 
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simple.      Smith  v.  Chapman^  1  Hen.  &  Mun.  240. ' '     In     i8». 
Bell^Y.  G^^7/^/>^,5Rand.  273, 302,  Judge  Coalter  claims  ^""^^^^ 

Smith  V.  Chapmanio  be  a  decision  in  favor  of  this  use 

of  the  act,  and  asks,  '^Has  this  case  been  overruled?  and  wife 
It  may  be  said  that  it  has,  because  in  many  cases  we  J- 
have  recognized  the  British  doctrine  in  a  search  after exor & ais 
the  intention.  At  page  303,  after  alluding  to  the  de- 
parture from  the  doctrine  of  Smith  v.  Chapman  in  sev- 
eral later  cases,  and  to  the  consequent  passage  of  the 
act  of  1819,  restricting  the  meaning  of  a  limitation 
over  upon  the  death  of  the  ancestor  without  heirs,  or 
heirs  of  the  body,  or  issue,  or  children,  to  a  dying 
without  such  living  at  the  time  of  the  death,  he  said: 
* 'Suppose  the  course  of  decision  now  indicated  by  the 
legislature  had  taken  place  soon  after  1787;  or  had 
been  considered  as  settled  by  the  case  of  Smith  v.  Chap- 
marij  as  it  ought  to  have  been,  and  persevered  in  since; 
could  any  one  have  complained?  So  far  from  it,  the 
act  of  1819  would  have  been  unnecessary."  And  on 
next  page  he  said:  ''The  only  question  now  remain- 
ing for  us  to  consider  is,  whether  we  can  now  throw 
off  the  wrong  and  take  up  the  right  rule  ? — If  we  can- 
not go  back,  cannot  we  now  re  assert  and  establish  the 
doctrine  laid  down  in  Smith  v.  Chapmari^'*'  &c.? 

But  the  court  pronounced  against  the  use  of  these 
statutes  in  Bells  v.  Gillespie^  notwithstanding  the  argu- 
ment of  Judge  Coalter  and  the  decision  in  Smith  v. 
Chapman^  and  continued  so  to  pronounce  until  in  See 
V.  Craigen^  8  Leigh  449,  Judge  Tucker,  the  last  advo- 
cate for  this  use  of  them,  surrendered  and  gave  up  the 
point.  At  page  452,  he  said:  ''This  use  of  the  statute 
has  been  attempted  in  many  cases,  but  has  been  as  re- 
peatedly overruled.  I  have  struggled  for  it  in  many 
cases,  but  have  found  myself  in  the  wof ul  minority  of 
one.  I  must  therefore  surrender,  and  in  doing  so  I 
must  pronounce  against  the  effect  of  the  statute  in 
this  case."     Since  the  case  of  Smith  v.  Chapman^  the 
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iMQ.     true  doctrine  has  been  in  repeated  cases  held  to  be,  in 
^T^rm.^  the  language  of  Judge  Brooke  in  See  v.  Craigen^  <*that 

these  acts  can  only  apply  in  cases  where  the  rules  of 

and  wife  construction,  'as  the  law  aforetime  was,'  in  respect  to 
sto  s  ®^^^^  ^^'  ^^'^  executory  devises,  applied  to  the  words 
exor&aisin  the  deed  or  will,  will  not  be  affected."  The  princi- 
ples and  grounds  of  the  decision  in  Smith  v.  Cha^raan 
having  been  thus  discarded,  the  case  itself  has  been 
overruled,  as  is  clearly  indicated  in  the  remarks  of 
Judge  Coalter  above  quoted,  and  cannot  now  be  re- 
garded as  an  authority  against  us,  even  if  that  and  our 
case  were  exactly  alike,  which  we  have  shown  is  not 
the  fact. 

The  Virginia  cases,  both  prior  and  subsequent  to 
those  above  commented  on,  which  have  met  with 
almost  universal  favor,  about  which  there  has  been 
scarcely  any  dissatisfaction  expressed,  and  which  must 
now  be  taken  to  furnish  the  law  upon  the  questions 
here  involved,  are  very  numerous ;  and  commencing 
with  Roy  v.  Gariiett^  2  Wash.  9,  come  down  to  Tinsley 
V.  JoneA<^  13  Gratt.  284.  Most  of  these  earlier  cases 
are  brought  in  review  by  Judge  Carr  in  Bells  v.  Gille^pie^ 
5  Rand.  273-280,  et  seq. ;  and  I  will  not  stop  to  state 
or  comment  on  them. 

Belh  V.  Gillespie  is  an  important  case.  It  was  thor- 
oughly argued  by  bench  and  bar.  After  giving  each 
of  five  sons  a  fee  simple  in  different  tracts  of  land,  the 
testator  says,  ''My  will  is,  if  either  of  my  sons  should 
die  without  lawful  issue,  that  the  part  allotted  them  be 
equally  divldsdamomj  the  survlvbig  hrotliers^  children  of 
my  last  wife.''  Judge  Carr,  p.  277,  asks,  "what  did 
he  mean?  Did  he  look  to  a  definite  or  indefinite  fail- 
ure of  issue  in  the  first  takers?  It  seems  to  me  clear 
that  the  land  given  to  each  son  should  be  enjoyed  by 
the  family  of  that  son  so  long  as  any  branch  of  it  re- 
mained; and  that  whenever  it  failed  the  land  should 
go  over.     Each  son  and  his  family  where  the  first  ob- 
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jects  of  his  bounty,  as  to  that  part  of  his  land  given  to      im9. 
each  ;   his   other  sons   and  their  families  the  second.  ''^^^**y 

^  Term. 

Suppose  P.  Bell  had  left  a  child  at  his  death,  and  that 

child  had  died  the  day  or  the  hour  after  him.      Did  the  and  ^fe 

testator  mean  in  such  case  that  his  other  sons  should       ^- 

have  no  part  of  or  interest  in  P.  Bell's  land?     \Miy  heexor&aia 

should  postpone  their  interests  to  the  failure  of  the  issue 

of  P.  Bell,  I  can  clearly  see,  but  I  cannot  perceive  why 

time  should  be  so  important  with  him  as  that  he  should 

say  to  his  other  sons,   ^though  it  is  my  will  that  you 

have  the  land  of  P.  Bell  if  he  has  no  child  at  his  death, 

yet  if  he  leave  a  child  you  shall  not  have  it,  though 

that  child  die  the  next  hour.'     If  he  had  had  this  idea 

in  his  mind  would  it  not  have  been  more  natural  and 

direct  to  have  said,  'it  is  my  will  that  if  either  of  my 

sons  die  without  issue  living  at  his  death  his  part  shall 

be  equally  divided  among  his  surviving  brothers?'  " 

How  strong,  pertinent  and  apposite  are  these  obser- 
vations to  the  case  now  in  hand.  It  is  impossible  to 
read  Caleb  Stone's  will  without  being  impressed  with 
the  conviction  that  as  to  the  land  he  gave  to  each  of 
his  daughters,  he  intended  it  should  be  enjoyed  by  each 
daughter  and  her  immediate  family  so  long  as  any 
branch  of  it  remained  ;  and  that  it  should  never  go 
over  to  the  other  children,  while  any  issue  of  that 
daughter  was  in  being,  whether  that  issue  were  chil- 
dren, grandchildren  or  great  grandchildren.  Indeed 
in  one  aspect  our  case  is  a  stronger  case  for  an  estate 
tail  than  Bells  v.  Gillespie^  for  in  the  latter,  the  fee  be- 
ing first  given  to  each  son,  if  he  had  any  issue  at  his 
death,  that  issue,  whether  children  or  remote  descend- 
ants, could  take  the  whole  estate,  whereas  here  a  life 
estate  only  being  given  expressly  to  each  daughter,  and 
the  Lmitation  over  being  on  failure  of  children,  and 
not  issue,  unless  the  daughter  take  an  estate  tail,  none 
but  children  could  take  at  her  death,  and  they  only  for 
life,  there  being  no  words  of  inheritance  superadded 
to  the  devise  to  them. 
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1801.         In  BelU  v.  Gillespie^  great  reliance  was  placed  on  the 
'^Ter^  words  ''that  the  part  of  the  land  of   any   son  dying 

withoutissue  should  he  equally  divldedainong  the  surviv- 

and  wife  ing  hvothers^'^^  to  tie  up  the  failure  of  issue  to  the  death, 
^'       and  Judffc  Carr  referred  to  several  cases,  English  and 

stone's  ^5  '        ^ 

«x  or  &  ais  Virginian,  to  show  that  these  words  could  not  properly 
have  this  effect.  Among  others,  to  Barlmo  v.  Salter^  17 
Ves.  R.  479,  in  which  the  devise  was  in  these  words, 
''all  my  estate,  real  and  personal,  to  my  daughter  M. 
v.,  to  her  and  her  heirs;  and  half  the  navio^ation 
money  for  her  natural  life  ;  and  in  case  she  dies  without 
issue,  all  to  be  divided  betwen  my  four  nephews  and 
nieces,  N.,  W.,  C.  and  E. ;  C.'spart  only  for  life,  and 
her  part  to  be  divided  between  the  survivors. ''  The 
bill  was  filed  by  one  of  the  nephews  against  the  daugh- 
ter, praying  that  the  nephews  and  nieces  might  be  de- 
clared entitled  in  the  event  of  the  daughter's  dying 
without  issue  living  at  her  death ;  and  praying  an  ac- 
count accordingly.  It  was  admitted  that  there  was  no 
real  estate,  and  this  makes  the  case  the  stronger,  for  it 
is  well  known  that  slighter  words  will  be  taken  to  tie 
up  the  failure  of  issue  to  the  death  in  personal  than  in 
real  property.  The  master  of  the  rolls  went  into  the 
consideration  of  the  words.  In  case  she  dies  without 
issue.  The  judges  in  some  of  the  early  cases,  he  said, 
had  inclined  to  hold  these  words  to  mean  issue  at  the 
death  of  the  person  named,  but  he  thought  that  ever 
since  the  case  of  Beauclerk  v.  Dormer^  a  different  rule 
had  prevailed.  The  single  circumstance  relied  on  in 
this  case  in  favor  of  the  restrictive  construction  is,  that 
one  of  the  four  persons  to  whom  the  bequest  over  is 
made,  is  to  take  a  life  interest  in  her  part,  which  is  to 
be  divided  equally  among  the  survivors.  But  in  the 
ease  at  bar  it  is  not  even  survivors  ;  it  is  that  the  land 
shall  be  divided  among  all  my  children. 

The  cases  of  Carter  v.  Tyler^  1  Call  1G5  ;  Broadd/us 
V.  Turner^  5  Band.  308  ;  Ballx.  Payne j  6  Id.  73,  are  to 
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the  same  effect,  and  are  strong  and  pertinent  authority      isae. 
for  the  construction  for  which  we  contend.  ^m^.^ 

The  case  of  Bramble  yi  BilUips^  4  Leigh  90,  runs  on 

all  fours  with  the  case  at  bar.     There  is  no  substantial  and  wife 
difference   between   the  limitations  in  the  two  cases.    „,^'  , 

stone's 

Children  is  certainly  as  much  a  word  of  limitation  inexor&ais 
a  will  technically  as  offspring  is,  and  there  is  nothing 
in  our  case,  not  a  single  circumstance,  which  is  not 
present  in  this  case,  to  show  that  Caleb  Stone,  leather 
than  Matthias  Christian,  meant  by  the  word  children, 
only  such  children  as  should  be  living  at  his  daughter's 
death.  The  intention  of  Christian  to  provide  for  the 
issue  of  his  daughter  generally,  and  that  the  issue,  if 
any,  should  take  the  whole  estate,  is  manifested  by  the 
fact  that  he  only  limits  it  over  in  the  event  of  her  hav- 
ing none.  The  same  intention  on  the  part  of  Caleb 
Stone  is  evinced  by  the  same  circumstance.  But  the 
offspring  could  not  take  the  whole  estate,  if  the  term 
offspring  were  held  to  be  a  word  of  purchase,  because, 
of  the  absence  of  words  of  inheritance  in  the  gift  to 
them.  The  life  estate  of  the  parents  was  therefore 
raised  into  a  fee  tail.  The  same  reason  and  neces- 
sity for  the  same  thing  exists  here ;  and  shall  a  dif- 
ferent result  be  arrived  at. 

The  power  of  appointment  given  to  Bramble  and 
wife,  it  was  insisted,  tied  down  the  failure  of  issue  to 
the  death  of  the  survivor  of  them,  because  it  must  be 
intended  such  issue  as  they  could  appoint  to ;  and  it 
seems  that  such  a  power  has  been  permitted,  in  some 
cases,  to  have  a  controlling  influence  in  this  respect. 
But  in  many  others  such  influence  has  been  denied  to 
it.  Yet  it  cannot  be  denied  that  it  is  a  circumstance 
tending  to  show  that  the  testator  intended  only  such 
issue  as  should  be  living  at  the  death.  That  indicivm. 
of  such  intent  is  absent  from  the  case  at  bar.  It  is 
not  in  the  power  of  any  ingenuity  to  distinguish  be- 
tween these  cases  with  the  view  of  showing  that  the 
11 
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i8fl».      testator  Christian  intended  to  provide  for  all  the  issue 
^Term!^  of  his  daughter,  and  that  the  testator,  Stone,   did  not 

intend   to  provide  for  all  the  issue  of  his  daughter. 

and  wife  That  the  word  offspring  is  used  in  one  ease  and  ehil 
^-       dren  in  the  other,  can  make  no  difference  agfainst  us 

stone's  '  ^ 

exor&aishere,  as  many  cases  to  which  I  have  referred,  and  the 
next  case  to  which  I  shall  refer,  Thomasayi  v.  Anderson^^ 
4  Leigh  118,  abundantly  show.  Indeed  the  necessity 
for  giving  an  estate  tail,  in  order  to  effectuate  the  gen- 
eral intent  of  the  testator,  is  greater,  because  of  the 
use  of  the  word  children  ;  for  used  as  a  demgnatlo per- 
807KB  the  word  offspring  would  embrace  children  and 
other  descendants,  however  remote,  while  children, 
construed  to  be  a  word  of  purchase^  would  not ;  and 
thus  the  chances  of  defeating  the  intention  in  favor  of 
all  the  issue,  would  be  greater  in  the  latter  case  than 
the  former. 

The  whole  opinion  of  Judge  Carr  in  this  case  is  a 
forcible  argument  in  favor  of  the  appellants  here.  I 
beg  to  refer  the  court  to  his  exposition  of  the  force  or 
effect  of  the  expressions,  '*if  any  by  my  daughter 
Lydia,"  and  '*if  they  have  any,"  &c.,  and  '4f  they 
have  none,"  on  p.  94,  which  are  almost  identical  with 
the  terms  employed  by  the  testator  here,  in  the  devise 
to  Nancy  Perry.  On  p.  95  he  refers  to  and  approves 
the  decision  in  Doe  v.  GoldHmith^  7 Taunt.  209,  ''where 
the  devise  was  to  F.  G.  for  life,  and  immediately  fdteThx^ 
decease  to  the  heirs  of  his  body  lawfully  begotten,  in 
sv^ch  parts  and  shares  as  F.  G.  should  by  deed  or  will 
appoint,  and  in  default  of  such  heirs  of  the  body  of  F. 
G.,  tJten  immediately  after  his  decease,  over  to  J.  G. ;" 
and  the  question  was  whether  F.  G.  took  an  estate  tail. 

Chief  Justice  Gibbs  in  delivering  the  opinion  of  the 
court,  thus  states  the  argument  of  the  counsel,  who 
contended  that  F.  G.  took  an  estate  for  life  only: 
'That  the  words  heirs  of  the  body  mean  children  of  F. 
G.,  for  when  he  devises  to  the  heirs  of  the  body  of  F. 
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G.  in  such  shares  as  the  tenant  for  life  shall  appoint,      isee. 
that  is  a  gift  to  persons  who  must  be  in  ease  when  F.  G.  "^Term^ 

was  to  appoint  to  them  ;  that  the  default  of  such  issue ^ 

must  therefore  be  a  default  of  sxich  persons^  who  can  and  wife 
only  be  children^  and  that  the  testator  by  this  expres-     ,  ^ 
sion,  therefore  manifestly  means  to  refer  to  the  same  ex'or&ai« 
persons  who  were  to  take  as  tenants  in  common  under 
the  appointment,  not  to  the  heirs  of  the  body  of  the 
first  taker  in  the  ordinary  legal  sense.'     But  the  court, 
admitting  all  this  it  would  seem,  **said,  'it  is  an  estab- 
lished rule,  that  where  a  general  intent  appears,  2kny par- 
ticular intent  which  appears,  however  clearly  expressed^ 
shall  never  take  effect  when  it  is  inconsistent  with  the 
general  intent;  and  it  was  clearly  the  testator's  general 
mtent  that  the  estate  should  never  go  over  to  J.  G.  till 
all  of  the  heirs  of  the  body  of  F.  G.  were  extinct,'  and 
there f(yre  it  was  an  estate  tail  in  F.  G." 

Judge  Tucker,  who  dissented,  after  arguing  that  the 
word  offspring  was  a  word  of  purchase,  as  shown  by 
the  power  of  appointment,  proceeded,  p.  105,  to  ex- 
amine the  terms  of  the  limitation  to  Bramble  and  wife, 
and  to  their  offspring,  for  the  purpose  of  showing  that 
only  such  offspring  could  take  as  should  be  living  at 
the  death  of  the  survivor.  He  said,  -^'the  devise  is  to 
them  and  the  longest  liver  of  them,  and  then  to  their 
offspring  if  any.  If  any,  when  \  The  answer  seems 
to  be  echoed  by  the  clause,  if  any  then^  at  that  time.  To 
what  could  he  be  considered  as  so  naturally  referring 
as  to  that  time  of  which  he  had  just  spoken,  namely, 
the  termination  of  the  particular  estate?  Can  he  be 
supposed  to  have  intended  no  definite  period,  to  have 
meant  if  any  in  the  long  succession  of  generations  ?  I 
think  not."  Yet  in  next  p.  107,  he  said,  ''It  is  sa  d 
that  the  testator  did  not  design  the  estate  to  go  over 
to  the  offspring  of  Molly  Baynes  and  Nancy  Ashley  as 
long  as  there  were  any  descendants  of  his  daughter 
Lydia  by  John  Bramble  ;  this  cannot  he  denied.  It  is  then 
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1800.      Haid  that,  if  the  words  are  not  coDstrued  to  give  an  estate 
^i^rm^  tail,  the  descendants  of  Lydia  after  the  first  generation 

would  be  cut  off,  since  the  offspring,  if  they  took  as 

and  wife  purchascrs,  would  only  take  estates  for  life,  there  being 
stmi  '8   °^  inheritable  words  in  the  bequest  to  them.     This  posi- 
exor&aistion  canuot  be  admitted.''     He  then  referred  to  several 
cases  which  were   relied   on  to  sustain  this  position. 
''In  Doe  v.  Apph'n,  4  T.  R.  82,"  he  proceeded,  "the 
devise  was  to  A.  for  life,  and  after  his  decease   to  and 
aynan^st  his  issue,  and  in  default  of  issue,  then*  over: 
A.  took  a  fee  tail,  and  for  this  obvious  reason,  that  as 
the  issue   could  not  take  more  than  an  estate  for  life, 
for  want  of  irord^  of  inheritance^   the  estate  would  go 
ov  er  from  the  grandchildren,  notwithstanding  the  clear 
intent   to   postpone  the   remainder  so   long  as   there 
should  be  issue  or  descendants  of  A.     In  Doe  v.  Smithy 
7  T.  R.  531,  the  devise  was  to  A.  and  the  heirs  of  her 
body  forever,  an  tenants  in  common^  and  not  as  joint 
tenants,  and  in  case  she  died  before  twenty-one  or  (and) 
without  leaving  issue  of  her  body,  then  to  B.     Held,  A. 
took   an   estate  tail   avowedly  upon  the   necessity  to 
effectuate  the  general  intent.     And  Lord  Kenyon  said 
there   are  no  words  of  limitation  added  to  the   estate 
given  to  the  children  (supposing  they  took  as  purchas- 
ers), and  yet  the  remainder  over  is  not  to  take   effect 
until  there  is  a  general  failure  of  her  issue,  so  that  there 
*    muHt  he  an  estate  to  comprehend  all  her  children  forever.'*^ 
And  having  referred  to  Doe  v.    Goldsmith  and  Doe  v. 
Cooper^  1  East  R.  229,  he  continued,    "In  all  of  these 
cases,  then,  the  want  of  supperadded  words  of  inherit- 
ance upon  the  devise  to  the  issue,  so  as  to  give  them 
heritable  estates  instead  of  estates  for  life,  was  the  ob- 
vious, and   in  some  of  them  the  avowed  principle  of 
decision.     For  if  we  attend  to  the  course  of  argument 
in  all  of  them,  both  of  the  bar  and  bench,   it  is  very 
manifest  that  the  power  of  appointment,  the  direction 
to  divide'  th4^  estate  amongst  them^  and  the  provision  that 
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they  should  hold  as  tenants  in  common,  would  in  these       isee. 
cases,  as  in  Doe  v.  Laming^  have  prevented  the  implica-    ^.^^ 
tion  of  an  estate  tail,   if  there  had  been  superadded 

Moon 

words  of  inheritance.  .  Thus  in  Doe  v.  Cooper^  Lord  and  wife 
Kenyon,  speaking  of  Atherton  v.  Pye^  said,  'in  that  case  ^^^^.^ 
there  were  words  of  limitation  added  to  the  devise  to exor&ai« 
the  daughters,  and  this  forms  a  prirwlpal  ground  of  dw- 
tinction/^  and  in  Doe  v.  Smithy  in  speaking  of  Doe  v. 
Laming^  which  had  been  cited,  he  said,  'that  case  is 
distinguishable  from  this,  for  there  were  words  of  limi- 
tation superadded.'  ....  If  then  the  existence  of 
an  inheritable  estate  in  the  issue  or  offspring  is  the 
point  upon  which  those  cases  turn  in  which  there  is  a 
limitation  to  the  issue  to  take  in  a  manner  different 
from  the  law  of  descents,  then,  I  say,  that  that  is  fur- 
nished in  the  case  before  us  by  the  statute  of  1785, 
which  declares  that  a  fee  shall  be  construed  to  be  con- 
veyed where  there  is  no  restriction  either  by  express 
words  or  by  construction  of  law."  And  the  distin- 
guished judge  proceeded  to  argue,  p.  110,  that  by  oper- 
ation of  that  statute  the  offspring  of  Bramble  and 
wife,  living  at  the  death  of  the  survivor  of  them,  would 
take  a  fee  simple  estate  ;  ''and  thus  the  whole  genera- 
tion of  the  testator's  daughter  would,  in  succession, 
come  to  the  estate,  unless  it  should  be  aliened  by  those 
in  whom  it  might  rest.  And  thus  there  would  be  no 
ground  for  implying  an  estate  tail  by  forcibly  convert- 
ing a  designation  of  the  persons  to  take  into  words  of 
limitation."  And  thus  his  honor  shows  the  utter  im- 
practicability of  confining  the  first  taker  in  the  case  at 
bar  to  a  life  estate,  and  holding  the  word  children  to 
be  a  word  of  purchase,  consistently  with  the  well  es- 
tablished principles  upon  which  similar  cases  have  pro- 
ceeded ;  for  it  is  now  well  established  that  the  statute 
of  1785  cannot  be  invoked  to  give  the  children  the  fee. 
In  the  language  of  Judge  Brooke  in  this  very  case, 
101,  that  statute  can  only  be  applied  where  the  rules  of 
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i9m.      construction,  "as  the  law  aforetime  was/'  in  respect  to 
Term,    ^^tates  tail  and  executory  devises  applied  to  the  words 


in  the  deed  or  will,   will  not  be  affected.     And  thus 

Moon  ,  ' 

a«d  wife  this  argument  of  Judge  Tucker  becomes  a  powerful 
s Jne's  *"^  impregnable  one,  in  favor  of  the  implication  of  an 

exor&ais estate  tail  in  the  case  at  bar  ;  for  holding  throughout 
that  it  was  the  true  intent  and  meaning  of  the  iiestator, 
and  the  true  construction  of  his  will,  that  the  offspring, 
if  any,  living  at  the  death^  should  take  the  land,  and  if 
none,  in  default  of  ftuch  offspring,  that  is,  offspring  liv- 
ing at  the  death,  then,  and  then  only,  the  land  should 
go  over  ;  he  admits  and  shows,  that  if  such  offspring 
could  not  take  by  purchase  an  estate  in  fee  ;  that  if, 
taking  by  purchase,  they  would  be  confined  to  estates 
for  life,  and  the  daughter's  grandchildren  would  be 
unprovided  for,  that  then,  in  order  to  effectuate  the 
general  intent,  such  an  estate  must  be  given  to  the 
mother  '<as  would  comprehend  all  her  children  for- 
ever ;"  although  it  was  the  obvious  intention  of  testa- 
tor that  she  should  take  only  an  estate  for  life,  and  that 
her  offspring,  if  any,  living  at  her  death^  should  take  by 
purchase.  This  is  as  strong  a  statement  of  the  case  for 
the  appellees  in  the  case  at  bar  as  can  possibly  be  made 
for  them.  The  extremest  extent  of  their  pretensions 
can  only  be,  that  the  word  children  must  be  taken  to 
be  a  word  of  purchase,  and  to  embrace  and  refer  to 
children  living  at  the  death  ;  and  yet,  even  then,  this 
distinguished  judge,  who  was  an  advocate  for  the  re- 
stricted construction,  admits  that  unless  the  statute  of 
1785  could  be  used  to  give  the  children  the  fee,  then  a 
fee  tail  must  be  given  to  the  mother.  That  this  statute 
cannot  be  so  used,  has  been  for  many  years  authorita- 
tively decided.  The  judge  (Tucker)  was  the  last  advo- 
cate for  this  use  of  the  act,  on  the  bench,  and  he,  in  See 
V.  Cralgen^  8  Leigh  449,  conceding  that  it  had  been  pro- 
nounced against  in  several  cases,  gracefully  surrendered 
the  point,  and  in  doing  so  pronounced  for  an  estate  tail 
in  that  case. 
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That  case  diflfered  from  BravMe  v.  BUlups^  in  this,      v&». 
that    the  devise    was,     '<!  give  and  bequeath  to  my  '^^^'^^ 

daughter  Phoebe   Couchman    the   upper   half   of   my- 

plantation,  to  be  equally  divided  between  her  and  and  wife 
John  Craigen  as  to  quality  and  quantity  ;  but  should  ^• 
my  said  daughter  die  without  heirs  of  her  own  body,  ex'or&aL^ 
it  is  then  my  will  and  desire  that  said  half  of  my  plan- 
tation should  be  divided  between  by  son-in-law  John 
Craigen  and  my  son  Adam  See."  The  devise  being  to 
P.  C.  indefinitely,  and  therefore,  by  the  rules  of  the 
i'ommon  law,  only  for  life.  Judge  Tucker  said,  ''if 
under  our  law  you  consider  P.  C.  as  taking  a  fee  by 
the  operation  of  the  act  of  1785,  then  there  is  a  good 
devise  to  her  of  the  fee  with  a  limitation  over  upon  her 
dying  without  heirs  of  the  body,  by  way  of  executory 
devise,  and  thus  the  whole  line  of  her  descendants  will 
take,  according  to  the  manifest  general  intent,  without 
the  necessity  of  creating  an  estate  tail."  But  the 
court  again  decided,  and  now  unanimously,  that  that 
act  could  only  be  applied  in  cases  in  which  by  its  appli- 
cation the  rules  of  construction  ''as  the  law  aforetime 
was,''  in  respect  to  estates  tail  and  executory  devises, 
applied  to  the  words  in  the  deed  or  will,  will  not  be 
affected.  In  this  case  the  proposition  was  to  add  words 
of  inheritance  to  the  devise  to  the  first  taker  P.  C. 
In  Bramble  v.  BillnpH^  and  in  the  case  at  bar,  it  was 
and  is  proposed  to  add  them  to  the  devise  of  the  off- 
spring or  children.  The  effort  failed  in  those  cases, 
and  they  control  this. 

In  Thom<is(ni  v.  Andermrxi^^  4  Leigh  118,  the  devise 
was,  "I  give  to  P.  A.,  my  natural  daughter,  100  acres 
of  land,  two  negroes,  one  feather  bed,  &c.,  to  her  and 
her  heirs  forever.  My  further  will  and  desire  is  that 
if  she  should  die  leaving  no  child^  the  estate  before  given 
should  return  into  my  estate  and  he  divided  amongst  all 
ifiy  children;  hut  should  she  leave  a  living  child  or  chil- 
dren^ then  the  estate  shall  be  heired  by  him,  her  or  them, 
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i8».  as  the  case  may  be."  By  a  slight  traDsposition  of  the 
"^Term!^  clauscs  of  the  ulterioF  limitations  here  they  are  made 
substantially  identical  with  those  in  the  case  at  bar,  as 

Moon 

and  wife  most  stronglv  interpreted for  the  appellees.  Thus:  ^'My 
stone's   ^^'^J^^r  ^'U  is,  that  should  she  leave  a  livhig  child  or 

exor  &aischildi'en,  then  the  estate  before  given  shall  be  heired  by 
him,  her  or  them,  as  the  case  may  be  ;  but  should  she 
die  leaving  no  child,  then  the  estate  shall  return  into 
my  estate,  and  be  divided  amongst  all  my  children.  '^ 
This  transposition  improves  the  grammatical  construc- 
tion, does  not  alter  the  sense,  and  presents  more 
strikingly  the  similarity  between  the  limitations  in  the 
two  cases.  But  to  make  the  limitations  here  precisely 
identical  with  those  in  our  case,  it  is  only  necessary  to 
omit  certain  words  which  are  in  fact  absent  from  our 
case,  and  on  which  great  reliance  has  in  some  cases  been 
placed  to  tie  down  the  failure  of  issue  to  the  death,  and 
then  it  will  read  thus  :  '  *My  further  will  is,  that  should 
she  leave  (have  at  her  death)  any  children,  then  the  es- 
tate shall  be  heired  by  them  (shall  be  equally  divided 
between  them) ;  but  should  she  die  without  any  (should 
she  have  none),  then  the  estate  (land)  shall  be  equally 
divided  among  all  my  children."  In  this  statement 
of  our  case  all  is  conceded  that  is  or  can  be  asked  for 
by  the  appellees,  and  yet  it  is  at  once  apparent,  that  it 
is  a  much  stronger  case  for  an  estate  tail  than  the  case 
under  consideration.  The  very  important — so  held  in 
some  cases — restrictive  phrases,  ^  ^should  she  leave  a  liv- 
ing child  or  children  ;" — ^'should  she  die  leaving  no 
child  ;" — '^should  return  into  my  estate,"  are  wanting 
in  our  case,  and  besides  the  fee  was  fii*st  given  to  the 
daughter  P.  A.,  and  there  was  therefore  less  necessity 
for  creating  an  estate  tail  in  her,  in  order  to  provide 
for  all  her  issue.  See  the  remarks  of  Judge  Tucker 
in  this  case  and  in  See  v.  Craigen,  Yet  the  court  with- 
out hesitation.  Judge  Carr  delivering  a  most  emphatic 
opinion,    in   which  Judges    Cabell  and   Brooke   con- 
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curred,   pronounced  in   favor  of  an  estate   tail  in  the      i8». 
daughter.  .  "'— - 

Judge  Carr,  p.  122,  said,  '*Did  the  testator  mean  to 

provide  for  his  daughter  and  her  issue  indefinitely  ?  If  and  wife 
so,  this  is  an  estate  tail,  no  matter  how  he  may  have  ex-  ^^^^.^ 
pressed  himself,  or  with  what  conditions  or  limitations exor  & ai« 
he  may  have  attempted  to  clog  it."  After  quoting 
the  clause  he  continued,  ''Can  any  one  look  upon 
it  and  not  perceive  that  it  was  the  intention  of  the 
testator  to  provide  for  the  daughter  and  her  whole 
line  of  descendants  ?  When  this  intent  is  clear,  the 
words  child  or  children  are  taken  to  mean  issue. ' '  Judge 
Tucker,  upon  these  points  said,  "As  to  that  portion  of 
his  ^tate  set  apart  for  that  branch  of  his  family,  it  is 
natural  that  the  testator  should  have  preferred  her 
children  to  hi%  own  legitimate  children  (the  daughter 
was  an  illegitimate  child),  and  that  he  should  have  de- 
signed what  he  bequeathed  to  her 'to  go  to  her  posterity 
instead  of  coming  back  to  the  posterity  of  his  other 
children,  who  had  their  shares  of  his  bounty  provided 
by  other  parts  of  his  will. "  But  he  contended  that  the 
daughter  took  the  fee  subject  to  be  defeated  upon  her 
death  without  a  child  or  grandchild,  and  not  a  fee  tail, 
remarking  "the  word  child  or  children  is  indeed  con- 
strued to  mean  issue  or  heirs  of  the  body,  when  such 
ajQonstruction  is  absolutely  necessary,  but  not  other- 
wise. But  I  know  of  no  case  in  which  the  words 
chUd  or  children  li/oing  at  the  deaths  &c. ,  have  been  so 
construed,  where  the  parent  herself  has  an  express  es- 
tate m /(?<?  limited  to  her  by  a  prior  clause  of  the  will." 
And  it  is  thus  apparent  that  he  would  have  concurred 
with  the  other  judges  but  for  the  fact  that  the  fee  was 
first  given  to  the  daughter,  coupled  with  the  use  of 
the  restrictive  phrases  above  referred  to,  all  of  which 
are  absent  from  the  case  at  bar.  The  only  circum- 
stances in  which  that  case  differs  from  ours,  are  the 
circumstances  upon  which  the  dissenting  judge  relied, 
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i8».      to  rebut  the  implication  of  an  estate  tail.     That  case 
^T^^  then  must  rule  this,  unless  it  has  been  itself  overruled. 

— But  so  far  from  having  been  overruled,  the  principles 

and  wife  upon  which  it  proceeded  have  been  over  and  over  af- 
stones  firmed,  and  no  word  of  disapprobation  of  it  has  ever 
«xor&aisgg^p^  bench  or  bar.  Judge  Carr  made,  pp.  123,  4, 
some  further  remarks,  which  I  cannot  forbear  quoting, 
as  they  contain  a  most  powerful  argument  in  favor  of 
an  estate  tail  here,  an  argument  which  is  indeed  enti- 
tled to  more  weight  in  our  case  than  that,  because  of 
the  greater  risks  of  disinheriting  the  issue  in  our  case 
than  in  that ;  indeed  because  of  the  absolute  certainty 
of  disinheriting  all  of  the  issue  in  our  case  after  the 
first  generation,  should  it  be  held  that  the  mother  took 
only  an  estate  for  life. 

Said  he :  <'If  I  considered  it  doubtful,  upon  the  face 
of  the  will,  whether  this  were  a  fee  tail  or  a  fee  with 
an  executory  devise  over,  I  should  feel  incUned,  on 
several  grounds,  to  lean  against  the  executory  devise." 
And  adverting  to  the  rule  laid  down  by  Lord  Hale  in 
Purefayx.  Rogers^  ^<that  where  a  contingency  is  limited 
to  depend  on  an  estate  of  freehold  which  is  capable  of 
supporting  a  remainder,  it  shall  never  be  construed  to 
be  an  executory  devise,  but  a  contingent  remainder 
only  ;"  and  to  the  fact  that  an  executory  devise  estab- 
lishes a  perpetuity,  to  its  extent  putting  fetters  upon 
the  estate  which  may  often  last  for  a  century,  he  con- 
tinued, ''but  I  do  not  think  it  at  all  doubtful.  The 
testator  was  making  provision  for  his  daughter  and  her 
issue  ;  would  he  make  such  a  disposition  of  his  prop- 
erty as,  in  certain  events,  not  at  all  improbable, 
would  carry  it  over  to  others,  though  there  were  de- 
scendants of  his  daughter  in  being  or  just  coining  into 
life  ?  Yet  such  might  be  the  case  if  this  were  taken  as 
an  executory  devise,  which  we  know  is  a  limitation  of 
a  future  interest,  not  to  take  effect  at  the  testator'^s 
death,  but  limited  to   arise  and  vest  on  some  future 


Digitized  by 


Google 


C?OURT   OF   APPEALS   OF   VIRGINIA.  171 

contingency.     The   contingency  here    would    be    the      i8». 
death  of  the  daughter  without  a   child   living.     The    Terau^ 


moment   this  happened    the  executory   devise   would 

take  eflfect,  and  the  estate  vest  in  the  legitimate  chil-  and  wife 
dren  of  the  testator,  and  no  subsequent  event  could  g^J^^., 
divest  it.  Suppose  the  daughter  had  had  six  children  «'or&aiH 
who  had  all  died  in  her  lifetime,  each  leaving  five  chil- 
dren, and  then  the  daughter  died,  she  would  die  with- 
out leaving  any  child  living,  and  the  estate  would  be 
taken  from  her  family  though  she  \eit  thirty  grandchil- 
dren. It  may  be  said  the  word  children  sometimes 
comprehends  grandchildren,  and  under  that  meaning 
these  would  be  taken  in.  But  if  grandchildren  wore 
comprehended,  no  one  would  contend  that  great  grand- 
children were,  and  it  might  well  happen  that  the 
daughter  might  die  leaving  only  such. "  And  as  shown 
by  Sir  Edward  Sugden  in  Jessoii  v.  Wright^  and  by 
Judge  Carr  in  Bramble  v.  Billups^  it  might  well  happen 
that  the  daughter  should  die  leaving  only  one  child, 
and  thirty  grandchildren,  the  issue  of  deceased  chil- 
dren, and  in  this  event,  in  the  case  at  bar,  the  grand- 
children could  take  nothing.  But  for  still  another 
reason  in  our  case  the  grandchildren  could  in  no  event 
take  anything,  and  even  children  could  take  only  an 
estate  for  life,  viz  :  because  of  the  absence  of  words  of 
inheritance.  Could  this  testator  have  designed  such  a 
result?  Would  he  not  have  disclaimed  the  use  of  the 
word  children  in  its  natural  sense,  if  these  conse- 
quences, unnatural  and  revolting  to  his  heart,  had  been 
pointed  out  to  him?  And  are  not  the  courts  well  jus- 
tified in  adopting  that  construction  of  the  testator's 
language  which  will  best  effectuate  his  main  design, 
even  though  his  particular  design  may  be  frustrated? 

The  principles  of  these  cases  have  been  applied  and 
the  cases  approved  in  various  subsequent  cases.  Noir- 
lin  V.  Winfrey,  SGratt.  356  ;  Callis  v.  Kemp,  11  Gratt. 
78;  Moore  Y.  Brooks,  12  Gratt.  135,  in  which  the  testa- 
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1869.      tor  said,  *«and  it  is  my  express  desire  that  the  parts  of 
^^^  my  estate  which  shall  go  to  my  daughters  M.  M.  and 


C.  B.  shall  be  held  by  them  durlna  tlieir  natural  lives anS 

Moon 

and  wife  f^o  longer y  and  then  eqiudly  divid£d  between  their  heirs 
Stones   lawfully  begotten  ;''  and  in  which  Judge  Allen  deliv- 

ex'or  &  ais  ered  an  able  opinion,   concurred  in  by  Judges  Mon- 
cure  and  Lee,   wherein  he  referred  to  and  approved 
Jesson  V.  Wright,  and  showed,  p.  150,  that  the  authority 
of  the  cases,  Self  v.  Tutie,  Tiniberlake\.  Grwves^&G.^hsA 
been  shaken,  if  not  overrulexi,  by  Bells  y.  Gillespie j  &c.  ; 
Tinsley  v.  Jones^  13  Gratt.  289,  in  which,  in  the  course 
of  an  able  opinion  delivered  by  Judge  Moncure,  in 
which  all  the  judges  concurred,    he  referred  with  ap- 
proval to  Waller  v.  Greer,  Doe  v.  Coojyer,  and  Doe  v. 
Goldsmith,  and  Donnx.  Penney,  and  quoted,  p.  294,  and 
approved,  the  remark  made  by  Jarman,   2  vol.    446, 
closing  his  comments  on  the  case  of  Pinhury  v.  Elkin, 
in  which  ^ 'petty  distinctions"  had  been  made,  ^Hhat  no 
judge  of  later  times  would    have  departed  from  the 
legal  sense  of  the  words  upon  such  an  expression  as 
that  in  Piiibury  v.  Elk  in  admits  of  little  doubt." — 
*'But,"  continued  the  judge,    ** Jarman  thinks  that  fol- 
lowed as  that  case  has  been  by  the  other  cases  men- 
tioned, it  is  too  late  to  question  its  authority.     We  are 
taught,  however,  by  the  decision  of  Sir  W.  Grant,  in 
Donn  V.  Penney,  ihsLtthe  doctrine  of  the  case  of  PiTibury 
V.  Elkin  will  not  he  applied  to  any  case  in  which  the 
variation  of  phrase  is  such  as  fairly  to  take  it  out  of  the 
reach  of  its  authority.''     And  then  in  the  same  and 
next   pages,    the   learned  judge  shows   that   stronger 
manifestation  of  intention  to  use  the  words  of  the  limi- 
tation over  in  a  restricted  sense  will  be  required  in  a 
case  in  which  a  life  estate  only  is  given  to  the  ancestor, 
than  in  a  case  in  which  a  fee  simple  is  given  to  him. 
''In  the  latter  case  the  issue  may  inherit  from  him  or 
his  heirs  at  law  or  derive  it  from  him  by  deed  or  will ; 
whereas  in  the  former  they  cannot  get  it  at  all"  (or  in 
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our  case  but  for  life),  ''if  the  words  be  construed  in  a  re-      i8«. 
stricted  sense;  and  it  is  therefore  necessary  to  construe  *^^^^ 

them  in   a  technical  sense  to  eflfectuate  the  manifest 

intention  of  the  testator.     There  can  be  no  conceivable  ana  wife 
motive  for  limiting  the  estate  over  only  in  the  event  of   g^^,^ 
the  ancestor's  dying  without  issue,  but   that  the  issue,  exor&ats 
if  any,  may  have   th6  estate"  (or  in  our  case  <*only  in 
the  event  of  the  ancestor's  dying  without  children,  but 
that  the  children,   if  any,   should  take  it  to  them  and 
their  heirs   forever").     The  restrictive   words  should 
therefore  be  extremely  Htrong  to  require  such  a  construc- 
tion as  would  deprive  the  issue  of  any  possible  means 
of  succeeding  to  the"  whole  * 'estate." 

He  then  shows  that  the  statute  of  1785  could  not  be 
used  to  give  the  ancestor  in  that  case  an  estate  of 
inheritance;  and  by  the  same  reasoning,  and  by  the 
definitive  determination  of  the  whole  court  in  See  v. 
CraigeTij  it  cannot  be  used  to  give  the  children  here  an 
estate  of  inheritance,  and  the  result  in  either  case  must 
equally  be,  that  the  ancestor  must  take  an  estate  tail 
in  order  that  the  intention  in  favor  of  all  the  issue 
may  be  effectuated. 

The  learned  judge  then,  p.  297,  referred-  to  the  case 
of  Lucas  V.  Duffieldj  6  Gratt.  456,  which  had  been 
relied  on  by  counsel  to  show  that  the  words  ^^die  with- 
out issue"  were  used  in  a  restricted  sense,  and  mani- 
festly disapproving  and  ''without  undertaking  to  recon- 
cile that  case  with  others  on  the  same  subject,"  an  un- 
dertaking which,  it  must  be  confessed,  it  would  be  very 
difficult  successfully  to  accomplish,  he  said,  ''it  is 
plainly  distinguishable  from  See  v.  Craigen  and  other 
cases  therein  referred  to,  in  this,  that  the  land  there 
was  devised  to  W.  D.  to  him  and  his  hetrs.'^^ — ''The  de- 
cision, I  imagine,  would  have  been  different  if  a  life 
estate  only  had  been  given  by  the  will  to  W.  D. ,  and 
the  manifest  general  intent  in  favor  of  the  issue  could 
only  have  been  effected  by  enlarging  that  life  estate 
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i8».      into  an  estate  in  tail/'     The  phraseology  in  Tuisley  v. 
^^TO^  «7<>n^*,  is  evidently  more  restrictive  than  in  the  case  at 

bar.     A  glance  at  it  is  sufficient  to  show  this,      ''It  is 

and  wife  my  will  if  my  said  son  J.  F.  B.  die  without  issue,  that 
sum  H  *^^  property  heretofore  given  him  shall  go  to  his  brother 
exor&aii*F.  B.,  who  in  that  case  will  lose  the  land  heretofore 
given  him.  It  being  my  will  and  desire  then^  and  in 
that  case^  and  upon  the  happt^nlng  of  the  event  of  my  son 
J.  F.  B.\s  deaths  that  the  land  near  W.,  which  w^ould 
otherwise  be  F.  B/s  share,  be  sold,  and  the  money 
eq uuUy dlv'tdi'd hetireen  myfiurvivtng children. ' "*  Here  is 
present  a  circumstance  too  which  in  some  cases  has 
been  held  to  tie  up  the  failure  of  issue  to  the  death,  to 
wit,  the  limitation  over  is  first  to  the  surviving  brother, 
without  words  of  inheritance,  and  then  to  the  testator's 
surviving  children,  without  words  of  inheritance.  Yet 
his  honor,  without  hesitation,  pronounced  in  favor  of 
an  estate  tail  in  J.  F.  B.,  who  died  without  ever  havinsr 
had  any  issue,  adding,  "it  is  not  material  to  enquire 
whether  the  remainder  to  F.  B.  is  to  take  effect  on  the 
death  of  J.  F.  B.  without  issue  indefinitely^  or  without 
issue  living  at  hixdtath;  as,  by  the  act  for  docking  en- 
tails, all  remainders^  whether  co7it  in  gent  or  vest^d^  de- 
pending on  an  estate  tail,  are  utterly  barred;  and  as  the 
case  occurred  before  the  act  of  1819,  giving  effect  to 
every  limitation  upon  such  an  estate,  which  would  be 
v^,lid  when  limited  upon  an  estate  in  fee  simple  created 
by  technical  language."  And  he  referred  to  a  long 
line  of  cases,  commencing  with  Carter  v.  Tyler^  and 
ending  with  Moore  v.  Brooks^  vhi  supra^  to  sustain  the 
principles  on  which  his  opinion  was  based.  2  Jarman 
440-lmarg.,  315-16  top,  312  top,  435  marg.,  315  top, 
440  marg. 

Treating  the  question  as  I  have  hitherto,  as  if  the 
testator  had  employed  the  same  words  in  making  the 
devise  to  his  daughter  Sally  that  are  employed  in  the 
clause  making  a  similar  devise  to  his  daughter  Nancy 
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Perry,  I  submit  with  confidence  that  upon  principle      isao. 
and  authority,  Sally  must  take  a  fee  tail  in  the  land.  "^^^^ 

*'ADd  if  as  applied  to  real  estate  the  clause  created  an 

estate  tail  in  the  daughters,  in  such  case  the  full  and  ^^^ 
entire  interest  in  personalty  will  pass  to  them ;  as  an  v. 
estate  tail  in  personal  property  gives  the  absolute  do-  ex'or°&  ais 
minion."  Allen  P.  in  Moored,  Brooks^  12  Gratt.  135, 
144.  Mr.  Jarman  (2  Jarman  300  top,  418  marg.)  says, 
*'the  established  legal  construction  of  the  several  ex- 
pressions, 'if  he  die  without  issue,'  ^if  he  have  no 
issue,'  'or  if  he  have  no  issue,'  or  'if  he  die  before  he 
has  any  issue,'  or  'for  want  or  in  default  of  issue,' 
unexplained  by  the  context,  and  whether  applied  to 
real  or  personal  estate,  notwithstanding  the  distinction 
taken  between  these  two  species  of  property  in  some 
of  the  early  cases, — Target  v.  Gaunt^  Pleydell  v.  Pley- 
ddl^  Xlchols  V.  Hooper^  1  P.  W. ,  is  that  they  import  a  gen- 
eral indefinite  failure  of  issue."  He  adds,  "this  rule, 
however,  admits  of  two  exceptions,  the  fii*st  where  the 
phrase  is,  'leaving  no  issue, '  with  respect  to  which  the 
settled  doctrine  is,  that  applied  to  real  estate  it  means 
an  indefinite  failure  of  issue,  but  in  reference  to  per- 
sonal estate  it  imports  a  failure  of  issue  at  the  death. 
Forth  V.  Chapman  is  the  leading  authority  for  this  dis- 
tinction, but  it  has  been  confirmed  by  a  long  line  of 
subsequent  decisions;"  and  he  refers  to  many  cases 
which  on  examination  will  be  found  not  to  support  the 
proposition.  Amongst  them  is  Walters,  Drew^  Agar  v. 
Agar^  Wollen  v.  Andrews^  and  others,  which  show  that 
'^leaving"  makes  no  diflference.  Lord  Kenyon,  in 
Porter  v.  Bradley^  denied  the  soundness  of  this  distinc- 
tion, as  did  Lord  Thurlow  in  Bogga  v.  Beaaley^  and  Mr. 
Jarman,  though  an  advocate  for  the  distinction,  admits, 
at  p.  307  top,  427  marg.,  that  the  difference  has 
been  mach  narrowed  by  the  later  decisions.  The  de- 
cisions which  proceeded  upon  this  distinction  in  Eng- 
land and  in  Virginia  were  never  received  with  favor 
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iR6e.      by  the  profession,  and  it  is  not  a  little  remarkable  that 
^Term.'^  the   earlier  and  later  cases,   in  both  countries,  either 


ignore   or   deny    the    soundness    of    the   distinction. 

and  wife  Judge  Lomax,  3  Lomax  Dig.  434  top,  308  marg.,  says 
^  ^-       of  it:     *'The  rule  of  decision  first  intimated  by  Roane, 

Stone  8  ...  *f  ^ 

ex'or&au  J.,  in  Higginhotham  v.  Rucker^  in  1800,  and  repeated  in 
several  cases  following  in  rapid  succession  down  to 
Didlake  v.  Hooper^  in  1820,  was  brought  under  recon- 
sideration in  Griffith  v.  Thompson^  in  1829,  and  was  en- 
tirely overruled.'^  Carr  and  Green,  Js.,  in  Griffiths. 
Thornpsonjexpressly  disapproving  Timberlakev,  Graves j 
&c.,  held  that  the  principles  governing  the  decisions  in 
Bells  V.  Gillespiej  &c. ,  applied  to  that  case,  where  the 
subject  was  personalty,  and  Coalter,  J.,  used  this 
pointed  language:  **As  the  executory  bequest  of  the 
per8on<d  estate,  was  limited  over  in  the  same  words  with 
the  executory  devise  of  the  real^  and  was  intended  to 
take  effect  at  the  same  time,  upon  the  same  contin- 
gency, upon  the  same  failure  of  issue,  the  executory 
bequest  of  the  personal  subject  was  abo  ineffectual.'' 
The  rule  re-established  in  Griffith  v.  Thompson  has  been 
followed  in  Oallavaw.  Pope^  3  Leigh  103;  Deane  v. 
Hans  ford  J  Nowlin  v.  Winfree^  and  Moore  v.  Brooks^ 
nbi  supra^  all  cases  of  personalty. 

That  the  use  of  the  word  lend  makes  no  difference 
in  the  construction  is  shown  by  various  cases.  A  loan 
for  life  and  a  gift  for  life  amount  to  the  same  thing. 
Williamson  v.  Ledbetter^  Deane  v.  Hansford^  Callis  v. 
Kemp^  and  others,  xibi  supra. 

In  addition  to  the  various  cases  above  referred  to, 
showing  that  the  use  of  the  word  '^children"  makes  no 
difference  in  the  construction,  where  it  is  necessary  to 
give  the  ancestor  an  estate  tail  in  order  to  give  effect 
to  the  paramount  intent  of  admitting  all  the  issue,  I 
beg  to  refer  to  2  Fearne  268,  and  Jones  v.  Davies^  4 
Bar.  and  Adol.  43,  there  stated,  which  is  very  much 
like  the  case  at  bar ;  2  Fearne  219,  §  436,  and  remarks 
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of  Green,  J.,  m  Bells  v.    Gillespie^  5  Rand.  273,  287,       isw. 
and  Lord  Mansfield,  Daviev.  Stevens,  1  Doug.  321-4.  ^^^ 

There  is  still  another  view  which  makes  it  impera- • 

live  that  the  construction  for  which  we  contend  should  and  wife 
be  placed  on  this  will.      ^^AU  limitations  and  execu-       ^' 

^  Stoae'8 

tory  interests,  except  those  in  remainder  after,  or  en- exor & ais 
grafted  on  an  estate  tail,  must  be  so  limited  that  from 
the  very  first  moment  of  their  limitation,  it  may  be  said 
that  they  will  necessarily  vest,  in  right,  if  at  all,  within 
the  period  occupied  by  the  life  or  lives  of  a  person  or 
persons  in  being,  and  twenty-one  years  and  ten  months 
thereafter.  And  it  is  not  enough  that  the  limitation 
hiay  take  effect,  within  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards  ;  or  that  in  the  events 
which  have  happened,  it  would  take  effect  within  that 
period,  though  under  other  circumstances  it  might 
not ;  it  must  have  been  so  limited  that  from  the  first 
moment  of  its  creation,  it  could  be  said,  that  it  must 
necessarily  vest,  if  at  all,  within  one  of  the  periods 
mentioned.  And  hence  it  follows  that  real  or  personal 
estate  cannot  be  limited  to  the  children  of  a  person 
who  is  not  in  esse  at  the  date  of  the  will,  so  as  to  ena- 
ble such  children  to  take  as  purchasers,  even  though 
their  parents  may  happen  to  be  born  before  the  death 
of  the  testator,  unless  the  testator  expressly  limits  the 
property  to  the  children  of  a  person  who  shall  be  born 
in  his,  the  testator's,  lifetime."  2  Fearne;  Smith's 
Original  View,  part  III,  ch.  4,  §  1  and  2,  pp.  391-2  ;  1 
Jarman  254  top,  220  marg.  ;  1  Leigh  362  top,  329 
marg.  ;  Carr,  J.  Griffith  v.  Thompmn.  And  this  rule 
applies,  not  only  to  executory  devises  and  bequests,  but 
to  all  contingent  remainders,  except  those  engrafted  on 
an  estate  tail.  1  Jarm.  268  top,  225-6  marg.,  2  Jarm. 
515  top,  728  marg.,  519  top,  734  marg.  And  it 
is  thus  seen  that  the  bare  possibility,  potent  ia  renwtusima 
(no  matter  how  great  the  improbability),  of  the  occur- 
rence of  events,  subsequent  to  the  date  of  the  will, 
12 
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i8<».      which  would  have  let  in  objects  beyond  the  perpetuity 
^Term^  line,  OF  would  havc  postponed  the  vesting,  in  interest, 

beyond  the  period  mentioned,  is  sufficient  to  defeat  the 

and  wife  limitations.     1  Jarman  263  top,   where  he  says,  '*in 
^^^-  ,     applying  this  rule  regard  is  had  to  possible  not  actual 
ex'cir  &  ais  events. " 

Now  the  land  given  to  the  testator's  daughter  Sally, 
is  "to  be  possessed  by  her  and  any  husband  she  hhu/ 
have^  on  the  same  terms  and  conditions  as  Nancy 
Perry's."  Putting  out  of  view  all  ideas  of  an  estate 
tail,  and  conceding  that  the  devise  to  Sally  is  to  be 
construed  as  if  the  testator  had  used  in  making  it  the 
same  language  employed  in  making  the  devise  to 
Nancy  and  her  children,  &c.,  and  it  must  then  be  con- 
ceded that  Sally's  husband,  had  she  married,  would 
have  acquired  a  contingent  life  estate  in  the  land  ;  con- 
tingent upon  his  surviving  her,  and  remaining  her 
widower  till  his  death.  She  was  at  the  date  of  the  will 
quite  a  young  girl ;  not  more  than  10  or  11  yeai-s  old. 
The  will  is  dated  in  1807,  and  was  probated  in  1810. 
Sally  died  in  1857,  being  about  61  years  old,  fifty  yeara 
after  the  making  of  the  will,  and  forty-seven  after  the 
testator's  death.  It  was,  therefore,  at  the  date  of  the 
devise,  and  even  at  the  death  of  the  testator,  if  not 
very  probable,  yet  by  no  means  impossible,  that  Sally 
should  marry  a  man,  who  was  not  in  esse^  at  the  date  of 
the  will  or  death  of  testator.  It  was  not  imp>ossible  that 
she  should  have  children  by  such  marriage.  It  was 
not  impossible  that  she  should  die  leaving  such  husband 
and  children  behind  her  ;  and  that  he  should  remain 
single  for  the  balance  of  his  life,  and  after  surviving 
her  for  a  period  longer  than  twenty-one  years,  that  he 
should  die  leaving  the  children  surviving  him.  It 
will  not  do  to  argue  from  the  events  that  have  oc- 
curred, nor  to  say  that  the  occurrence  of  those  sup- 
posed was  extremely  improbable.  The  first  would  be, 
in  the  words   of  Lord   Brougham  in  construing  Lord 
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Vere's  will,  quoted  by  Jarman,  vol.  1,  266  top,  239  i8a9. 
marg.,  '*to  rely  upon  an  accident, ''  and  the  second  as-  "^Term.^ 
sumes  that  the  application  of  the  rule  depends  upon  —  — 
the  probability  or  improbability  of  the  occurrence  of  and  wife 
the  hypothecated  •  events.  The  same  argument  was  ^ 
attempted  in  Jee  v.  Audley^  stated  1  Jarman  276-7  top,  exor & ais 
254:-5-6  marg.,  where  the  validity  of  the  limitation  de- 
pended on  the  question,  whether  John  Jee  and  Eliza- 
beth his  wife  would  have  any  daughters  after  the  date 
of  the  will,  or  death  of  testator;  and  it  was  contended, 
**that  there  was  no  real  poaaibllity  of  their  having  chil- 
dren after  testator's  death,  as  they  were  then  seventy 
years  oldy  But  Sir  Lloyd  Kenyon  said,  '<the  general 
pidnciples  which  apply  to  this  case  are  not  disputed  ; 
limitations  of  personal  estate  are  void,  unless  they 
necessarily  vest,  if  at  all,  within  a  life  or  lives  in  being 
and  twenty-one  years  and  nine  or  ten  months  after- 
wards. This  has  been  sanctioned  by  the  opinions  of 
judges  of  all  times,  from  the  time  of  the  duke  of  Nor- 
folk's case  to  the  present ;  it  is  grown  reverend  by  age 
and  is  not  now  to  be  broken  in  upon.  I  am  desired 
to  do  in  this  case  something  which  I  do  not  feel  myself 
at  liberty  to  do,  namely,  to  suppose  it  impossible  for 
persons  at  so  advanced  an  age  as  John  and  Elizabeth 
Jee  to  have  children ;  but  if  this  can  be  done  in  one 
case,  it  may  in  another,  and  it  is  a  very  dangerous  ex- 
periment, and  introductive  of  the  greatest  inconven- 
ience, to  give  a  latitude  to  such  sort  of  conjecture. 
Another  thing  pressed  on  me  is,  to  decide  upon  the 
events  which  have  happened;  but  I  cannot  do  this 
without  overturning  very  many  cases.  The  single 
question  before  me  is,  not  whether  the  limitation  is 
good  in  the  events  which  have  happened,  but  whether 
it  was  good  in  its  creation;  and  if  it  was  not  I 
cannot  make  it  so.  Then  must  the  limitation,  if  at 
all,  necessarily  take  place  within  the  limits  prescribed 
by  law?"     And   after   stating  the  case  he  answered, 
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1869.      '*most  certainly  not ;  because  John  and  Elizabeth  Jee 
"^T^rm^  might  have  children  born  ten  years  after  the  testator's 

death,  and  then  Mary  HqM  7/12 ght  die  tvithout  issue  J(fty 

and  wife  years  afterwards  ;  in  which  case  it  would  transgress  the 
J*  ,  rule  prescribed."  And  so  in  our  case  the  question 
cx'or&ais  propounded  by  Sir  Lloyd  must  receive  the  same  an- 
swer. If  Sally  is  to  be  confined  to  a  life  estate ;  if  the 
devise  gave  her  an  estate  for  life,  with  contingent  re- 
mainder for  life  to  any  husband  she  might  have,  with 
contingent  remainder  for  life,  or  in  fee,  to  her  chil- 
dren who  should  survive  her  husband,  as  in  the  case 
above  hypothecated ;  and  with  a  substitutional  or  al- 
ternative remainder  for  life  or  in  fee  to  testator's  chil- 
dren, then  all  these  remainders  are  void;  because  in 
the  events  supposed  the  vesting  in  interest  would  be 
postponed  beyond  the  limits  prescribed  by  law. 

It  will  not  do  to  say  that  in  the  case  supposed  the 
children  of  Sally  living  at  her  death  would  then  be 
asceitained  ;  for  some  of  them  might  die  in  the  lifetime 
of  the  surviving  husband,  and  those  only  could  take 
who  were  living  at  his  death.  If  none  were  living: 
then,  then  the  remainder  to  the  testator's  children 
would,  if  not  void,  take  effect.  Both  the  remainders 
continue  contingent  up  to  the  death  of  the  husband. 
Then,  and  not  till  then,  could  it  be  ascertained  who 
should  take.  Nor  will  it  do  to  argue,  that  as  the 
limitation  to  the  testator's  children  is  to  them  simply 
without  words  of  inheritance,  that  therefore  such  only 
of  them  as  should  survive  the  husband  could  take  ; 
and  as  they  were  all  in  esse  at  the  testator's  death  or  in 
ten  months  afterwards,  it  may  be  said  that  the  re- 
mainder to  them  must  vest,  if  at  all,  within  the  pre- 
scribed period.  The  case  of  Griffith  v.  Thompson^  uhir 
supra^  furnishes  a  complete  answer  to  this  argument. 
Said  Green  J.  in  that  case,  p.  372  top,  ''when  a  preced- 
ing limitation  is  too  remote,  all  that  succeed  it,  even 
although  limited  to  take  effect  in  good  time,  are  de- 
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feated.    Thnsin  Proctor  v.  BlsJiopofBathand  Wells,  2      iseQ. 
IL  Blacks.  R.  358,  a  devise  to  the  first  or  other  son  of  "^^rm^^ 


T.  P.  (he  haying  none),  that  should  be  bred  a  clergy- 

man  and  be  in  holy  orders,  and  to  his  heirs  and  as-  and  wife 
signs  ;  but  if  T.  P.  shall  have  no  such  son,  then  to  his  J'  , 
grandson  T.  M.  and  his  heirs.  T.  P.  died  without  ever  ex'or&aia 
having  had  a  son ;  and  it  was  held  that  the  first  limita- 
tion over  to  that  son  if  he  had  one  was  too  remote,  as 
none  could  take  holy  orders  until  the  age  of  twenty- 
four^  and  as  T.  P.  mi^A^haveason  born  2l  short  time  be- 
fore his  death,  who  might  take  holy  orders  nA,  the  age  of 
twenty-four^  which  would  be  beyond  the  fixed  limits  of 
excutory  devises  ;  that  the  devise  over  was,  conse- 
quently, void  also.  The  same  principle  is  affirmed  in 
Chatham  v.  TothiU,  7  Bro.  P.  C.  453,  Tomlin's  edi." 
The  limitation  to  Sally's  children  in  the  case  supposed 
is  too  remote,  because  her  husband,  born  after  testa- 
tor's death,  might  have  survived  her  twetny-two  years; 
and  that  limitation  being  void,  the  limitation  to  testa- 
tor's children  is  void  also.  1  Jarm.  268  top,  242  marg. , 
2  Fearne  414. 

If  those  children  of  Sally  could  take  the  land  in  no 
other  way  than  by  purchase  under  their  grandfather's 
will,  they  could  not  therefore  take  it  at  all,  but  would 
be  disinherited,  notwithstanding  the  clear  intent  of 
their  grandfather  in  their  favor.  How  then?  Are 
the  intentions  of  the  testator  in  favor  of  his  daughter's 
issue  to  be  altogether  frustrated  ?  By  no  means  ;  but 
the  court  ''will  sacrifice  his  minor  intent  that  the 
grandchildren  should  take  by  purchase,  because  it  is 
contrary  to  the  rule  against  perpetuities,  but  will, 
nevertheless,  under  the  doctrine  of  approximation,  or 
cypres,  give  effect  to  his  paramount  intent,  that  all  the 
issue  of  his  daughter  should  take,  by  giving  an  estate 
tail  to  such  daughter  ;  so  as  to  enable  the  grandchil- 
dren to  take  derivatively  through  the  daughter,  though 
they  cannot  be  allowed  to  take  in  the  particular  mode 


Digitized  by 


Google 


182  COURT   OF   APPEALS   OF   VIRGINIA. 

i8».      pointed  out  by  the  testator."     For  the  word  children 
"^Term^  will  be  construed  a  word  of  limitaticm,  in  ^sases  where^ 


but  for  the  rule  against  perpetuities,  it  would  be  con- 

and  wife  strued  a  word  of  purchase.     2  Feame  ;  Smith's  Orig. 
stone's   ^^^^>  P-  ^^^>  P*^  n,  ch.  14,  and  rule  6,  on  preceding 
exor&aispage  ;  1  Fearne  203-8,  notes;  1  Jarman  280-1  top» 
261-2  marg. 

If  the  cypres  doctrine  cannot  avail  to  give  Sally  an 
estate  tail  in  the  land,  the  principles  and  authorities 
last  adverted  to  show  that  she  acquired  the  absolute 
property  in  the  personalty.  At  common  law  no  re- 
mainder could  be  limited  after  a  life  estate  given  in 
personalty.  ^'As  to  it,"  to  use  the  language  of  Judge 
Carrin  Griffiths.  Thompson^  1  Leigh  362,  * 'a  gift  for  an 
hour  was  a  gift  forever ;  but  this  has  long  been  changed; 
and  it  is  laid  down  by  Mr.  Feame,  as  settled  by  num- 
erous decisions,  that  there  may  be  as  well  an  executory 
bequest  of  personal  as  an  executory  devise  of  real  es- 
tate. They  are  governed,  too,  by  the  same  general 
rules.  Thus  in  either  case,  the  devise  must  be  such, 
that  in  the  very  nature  of  the  limitation  it  mxistvestyf  \ihm 
twenty-one  years  after  a  life  or  lives  in  being  ;  if  more 
remote,  it  is  void  in  its  creation.  And  the  question 
whether  the  contingency  be  too  remote,  depends  on 
the  construction  of  the  will  at  the  time  of  making,  and 
cannot  be  influenced  by  after  events.  Thepossibilityy  at 
the  creation  of  an  executory  devise,  that  the  event  on 
which  its  existence  depends,  may  exceed  the  prescribed 
limits,  vitiates  it  from  the  very  beginning. ' '  But  if  the 
remainder  limited  be  not  good,  if  it  be  void  for  re- 
moteness or  other  cause,  the  original  rale  still  prevails, 
and  the  estate  of  the  first  taker  becomes  absolute.  4 
Bacon's  Abridg.,  title  Remainder  and  Reversion,  p. 
294  old  edition  ;  11  Leigh  403  London  v.  Turner  ;  1 
Feame  487.  Fearne  says,  ''  for  though  it  seems,  that 
whenever  a  term  is  devised  to  one  for  a  day,  or  an 
hour,  it  is  held  to  be  a  devise  of  the  whole  term,  if 
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the  devise  over  be  void,  and  it  appears  to  be  the  inten-      i869. 
tion  of  the  testator  to  dispose  of  the  whole  from  his  "^Term^^ 

executors;  yet,  if  such  intention  does  not  appear,  then 

it  has  been  held,  that  a  limitation  of  a  term  to  one  for  and  wife 
life  does  not  vest  the  whole  so  absolutely  in  him  as  to    g^J^^,,g 
beat  his  disposal,  but  leaves  a  possibility  of  reversion exor & ais 
in   the   executors  of  the  testator.     < 'Taking  Fearne's 
statement  of  the  law  to  be  correct,  and  it  is  stated 
more  strongly  for  the  appellants  in  the  other  authori- 
ties cited,  and  still  Sally  required  the  absolute  property 
in  the  slaves;  for  she  is  not  expressly  confined  to  a  life 
estate,  and  if  she  was,   still  nothing  can  be  more  mani- 
fest in  the  whole  will,  than  that  the  testator  intended 
to  dispose  of  the  whole  property  from  his  executors. 

It  would  be  conceded,  I  apprehend,  that  if  the  limi- 
tation to  Sally's  husband  for  life,  had  been  to  a  person 
ascertained  not  to  be  in  esse  at  the  date  of  the  will,  or 
death  of  the  testator,  or  in  other  words,  if  her  prospec- 
tive husband  were,  at  the  time,  asceiiained  to  be  a  per- 
son not  then  in  being,  then  the  limitation  to  her  chil- 
dren after  the  death  of  such  husband  would  be  too 
remote;  for  he  might  survive  her  more  than  twenty- 
one  years,  and  the  prescribed  limits  for  the  vesting  in 
her  children  be  thus  transcended.  But  there  is  no  dif- 
ference in  principle  and  authority  between  the  case 
where  the  person  to  whom  the  prior  limitation  for  life 
is  made  is  ascertained  not  to  be  ^ti  esse^  and  the  case 
where  it  can  only  be  said  that  he  may  not  he  in  esse  at 
the  death  of  the  testator.  It  is  sufficient  if  hy  possi- 
hllity  he  may  not  be  in  esse  at  the  death  of  the  testator; 
and  the  rule  applies  if  it  cannot  at  the  date  of  the  will 
be  asserted  that  he  will  ex  necessitate  be  in  esse  at  the 
death  of  the  testator.  Thus  in  the  case  of  Proctor  v. 
Bishop  of  Bath  and  Wells,  it  was  not  certain  that  the 
first  son  of  Thomas  Proctor  would  not  be  born  in 
the  lifetime  of  the  testator,  and  be  bred  a  clergy- 
man, but  it  was    possible  that   he  might    not  be  so 
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1800.      bom,    and  if  so  born,  that  he  might  not  be  bred  a 
"^TernL*   clergyman  ;   and  so  as  to  the   second   or   other  son. 

If  indeed  the  first  son  had  been  living  at  the  date  of 

and^vife  the  wiU  and  death  of  the  testator,  and  had  lived  to 
same's  ^  bred  a  clergyman  and  take  holy  orders,  yet  as  he 
ex'or&ais  might  not  be  bred  a  clergyman  and  take  holy  orders, 
and  thus  acquire  the  qualification  necessary  to  entitle 
him  to  the  gift,  and  as  in  such  case,  the  <*other  son," 
who  might  acquire  that  qualification,  might  he  horn  after 
the  testator's  death,  therefore  the  devise  was  held  to  be 
void.  And  the  limitation  over  to  T.  M.,  his  heirs  and 
assigns,  was  adjudged  to  be  void  also,  the  court  ob- 
serving, T'that  there  was  no  instance  of  a  limitation 
after  a  prior  devise,  which  was  void  for  the  contin- 
gency's being  too  remote,  being  let  in  to  take  effect/"* 
1  Jarman  269  top,  24:3-4  marg.  In  a  note  to  Jarman, 
Perkins,  his  annotator,  says,  in  this  case  ^^there  was 
only  a  possibility  of  the  rule  of  law  being  transgresse<l, 
as  T.  P.  might  have  had  a  son  who  took  orders  in  his 
own  lifetime,  or  even  in  the  lifetime  of  the  testator.'' 
And  thus  if  Sally  had  actually  married  in  the  lifetime 
of  the  testator,  yet  as  the  gift  is  to  cmy  husband  she 
may  have,  and  her  first  husband  might  have  died,  and 
she  taken  another,  who  was  not  in  esse  at  the  testator's 
death,  the  limitations  would  still  be  void.  In  the  ease 
upon  Lord  Vere's  will  the  bequest  was  to  testator's 
wife  and  son  A.  B.  for  life,  and  upon  the  decease  of 
survivor,  to  such  '^person  as  should  from  time  to  time 
be  Lord  Vere;"  and  at  the  death  of  Lord  Vere  the  title 
descended  to  his  son,  the  legatee  for  life,  upon  whose 
decease  it  descended  to  his  son,  the  testator's  grandson, 
who  was  also  living  at  the  testator's  death,  and  upon 
the  death  of  the  grandson  it  descended  to  testator's 
great  grandson,  who  was  born  after  testator's  death. 
The  chief  struggle  was  between  the  personal  represen- 
tatives of  the  grandson  and  those  of  the  great  grand- 
son.   As  the  first  was  born  in  testator's  lifetime,  it  was 
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clear,  he  might  have  been  made  legatee  for  life  with      iseo. 

Janua 
Term 


remainder  absolutely  to  the  person  ne:it  in  succession,  •^^'^^^^ 


and  the  question  therefore  was,   whether  the  will  au- 
thorized such  a  construction.     Sir  J.  Leach,  V.  C,  de-  and^fe 
cided   in  the   affirmative.     But   this  decision  was  re-    ^J- 

stones 

versed  in  the  House  of  Lords,  Lord  Brougham  remark-  exor  &ais 
ing  inter  aliuj  *'that  the  person  who  secondly  after  the 
death  of  testator  became  Lord  Vere,  the  grandson,  was 
in  e^se  at  the  date  of  the  will ;  but  whether  he  would 
take,  or  whether  he  would  be  Lord  Vere,  was  at  the 
time  uncertain.  The  next  life  estate,  after  those  named 
in  the  wiU,  was  not  to  the  person  by  name,  but  to  the 
Lord  Vere,  whoever  he  might  be.  To  argue  from  the 
fact  that  the  person  was  in  esse  at  the  date  of  the  will 
who  became  Lord  Vere,  is  to  rely  upon  an  accident. 
The  event  might  have  been  otherwise.  He  would  not  ea^ 
ne^iesMitate  answer  the  description  within  the  allowed 
period.  A  limitation,  to  be  supported,  must  be  defi- 
nite and  certain  to  the  man  or  to  the  peer  as  an  indi- 
\iduaL"  And  so  even  the  second  ♦  limitation  to  the 
grandson,  after  the  first  to  the  son,  was  not  supported, 
though  both  were  in  esse  at  date  of  will ;  it  not  being 
certain  that  the  grandson  would  ever  become  Lord 
Vere,  and  it  being  imcertain  whether  the  person  who 
should  next  become  Lord  Vere,  would  be  capable  of 
taking  at  the  death  of  the  son,  or  within  twenty-one 
years  and  a  fraction  thereafter. 

Suppose  the  limitation  here  had  been  to  Sally  for  her 
life,  remainder  to  such  son  of  A.  B.  as  should  become 
her  husband,  for  life,  and  at  the  death  of  survivor,  to 
be  divided  among  their  children  then  living,  if  any  ;  and 
if  none,  then  to  be  equally  divided  among  all  testator's 
children  ;  and  suppose  that  A.  B.  had  a  son  living  at 
the  date  of  will  and  death  of  testator,  but  that  son  did 
Do^  marry  Sally ;  and  he  had  another  son  born  after 
testator's  death  who  did  marry  her,  and  had  children 
hy  her  ;  and  Sally  then  died,  leaving  that  husband  and 


Digitized  by 


Google 


186  COURT   OF   APPEALS   OF   VIRGINIA. 

1869.      those  children  surviving  her  ;  and  he  having  survived 
Term^  her  more  than 'twenty -one  years  died,    leaving  them 


^^^     surviving  him  ;  could  there  be  a  doubt,   in  the  face  of 

and  wife  the  authorities  cited,  that  those  children  could  not  take 

Stone's   ^8  purchasers,  the  vesting  being  postponed  beyond  the 

^'^^^^^'^ prescribed   period?     And  is  there  any  difference,  in 

substance,   between  the  limitations   supposed  and  the 

limitations  in  the  testator's  will? 

That  it  makes  no  difference  that  the  object  of  the 
prior  devise,  held  to  be  void  for  remoteness,  never 
came  into  existence,  with  reference  to  its  effect  on  any 
ulterior  devise,  is  shown  by  authorities  already  cited  ; 
and  Jarman,  1  vol.,  p.  268  top,  242  marg.,  lays  it  down 
as  a  rule  not  to  be  questioned,  ''that  where  a  devise  is 
void  for  remoteness,  all  limitations  ulterior  to  or  ex- 
pectant on  such  remote  devise,  are  void  also,  though 
the  object  of  the  prior  .devise  should  never  come  into 
existence."  And  Mr.  Smith,  in  his  Original  View,  2 
Fearne,  p.  414,  part  III,  ch.  4,  §  iii,  lays  down  certain 
propositions  connected  with  the  doctrine  of  remote- 
ness, the  2nd  of  which  is :  ''Where  a  limitation  is  void 
for  remoteness,  a  limitation  in  remainder,  after  it,  is 
not  accelerated,  but  is  also  void."  Proctor  v.  Bishoj> 
of  Bath  and  Wellsj  is  a  conclusive  authority  for  this 
proposition. 

Mr.  Smith,  at  same  page,  lays  down  another  proposi- 
tion which  is  peculiarly  applicable  to  the  bequest  of  the 
slave  and  future  increase,  if  the  effect  of  that  bequest  is 
to  be  governed  by  the  construction  presently  suggested  ; 
which  proposition  is  in  these  words  :  "Where  a  testa- 
tor first  makes  a  gift  in  terms  which  would  carry  the 
absolute  interest  in  chattels,  and  then  proceeds  to  re- 
strict it  to  an  estate  for  life,  adding  a  limitation  over 
which  is  void  for  remoteness;  the  entire  interest,  as 
conferred  by  the  original  gift,  remains  unaffected  by 
the  subsequent  attempt  at  restriction."  Now  the  be- 
quest of  the  slave  Phoebe   and  her  future  increase,. 
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under  the  11th  clause,  is  at  first  made  in  such  terms     iseo. 
as  would  carry  the  absolute  interest.     The  testator  cer-  ^^^^ 

tainly  designed,  by  this  clause,  to  dispose  of  his  whole  ~; 

interest  not  only  in  Phoebe,  but  in  her  future  increase,  and  wife 
He  first  lends    her    and  her  future    increase   to    his    r.J'„ 

stone's 

daughter  Sally,  and  then  proceeds  in  the  same  clause,  exor&ai* 
to  add  a  phrase:  *'to  be  possessed  by  her,  and  upon 
the  same  terms  and  conditions  as  she  will  hold  her 
land."  And  it  is  said  that  this  modifying  phrase  con- 
fined her  to  a  life  estate  only,  because  it  is  necessary 
in  order  to  ascertain  the  quantity  of  interest  intended 
to  be  given  to  her,  and  to  others  besides  her,  to  look  to 
the  devise  of  the  land,  and  to  read  this  clause  in  the 
same  way,  and  give  it  the  same  construction,  as  if  the 
testator  had,  in  making  the  bequest,  used  the  same 
language,  and  made  the  same  limitations,  in  express 
terms,  that  are  found  in  the  clause  making  the  devise 
of  the  land  to  her  and  to  Nancy  Perry.  Concede  this 
to  be  proper,  and,  I  submit,  it  has  been  shown,  that 
the  limitations  attempted  to  be  made,  being  void  for 
remoteness,  the  interest  and  estate  of  Sally  became 
absolute. 

But  suppose  it  be  impracticable,  under  rules  of  con- 
struction, to  imply,  from  the  phrase  ''to  be  possessed 
by  her^  and  upon  the  same  terms  and  conditions  as  she 
will  hold  her  land,"  limitations  not  only  to  her /br  life^ 
but  to  any  husband  she  inay  have  for  his  life,  and  at 
the  death  of  the  survivor,  then  to  her  children,  if  she 
has  any;  and  if  none,  then  to  all  testator's  children. 
Suppose,  I  say,  it  be  impracticable,  under  the  rules  of 
law,  to  imply  and  supply  all  (and  if  not  all  then  cer- 
tainly not  any)  of  these  limitations,  then  what  is  the 
consequence?  It  is,  I  emphatically  answer  thisy  that 
the  attempted  modification  or  restriction  upon  the  in- 
terest or  estate,  first  limited  to  Sally  Stone,  must  fail 
and  be  of  no  effect,  and  that  interest  and  estate  re- 
mains absolute  and  unrestricted. 
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i8«.  Can  these    limitations  be  implied  and  supplied  by 

Term^  f oFcc  of  the  aforesaid  phrase?  Is  not  the  effect  of  that 

phrase  rather  to  annex  to  the  ffift  to  Sally  conditions^ 

and  wife  than  to  superadd  hmitationsi 
sione  K       ^^^  "^  ^'^y  ^^^  every  aspect  of  it,   can  this  phrase 

€xor & aiij make  so  strong  a  case  for  confining  Sally  to  a  life  es- 
tate, as  was  furnished  by  the  express  language  in  many 
of  the  cases  above  stated.  Take  the  case  of  Mellish  v. 
Mellish:  ^^Hamil's  to  go  to  my  daughter  Catharine  as 
foUows:  /;*  case  she  marries  and  has  a  son  to  go  to  that 
son;  in  case  she  has  more  than  one  daughter  at  fter 
husband/ s  or  her  death^  and  no  son^  to  go  to  the  eld-est 
daughter^  but  in  case  she  has  hut  one  daughter^  or  no  ch  ild 
at  that  time  J I  desire  it  may  go  to  my  brother  Wm.  Mel- 
lish." So  here:  ^'Phoebe  and  her  future  increase  to 
go  to  my  daughter  SaUy,  to  be  possessed  by  her  upon 
the  same  terms  and  conditions  as  she  will  hold  her 
land,  viz:  in  case  she  marries^  to  go  to  her  husband  for 
life;  in  case  she  has  more  than  one  child  at  her  hus- 
band's or  her  death,  to  be  equally  divided  between  her 
children;  but  in  case  she  has  no  child  at  that  time,  I 
desire  Phoebe  and  her  increase  may  go  to  my  children 
to  be  equally  divided  among  them."  Hamil's  was 
real  estate,  and  the  bequest  now  under  consideration 
is  of  personalty.  But  still  as  to  this  the  objection  be- 
cause of  remoteness  applies  in  all  its  force.  The  vest- 
ing may  be  postponed  till  the  death  of  the  husband, 
and  that  may  be  more  than  twenty-one  years  after  a 
life  in  beinor.  But  as  to  the  land  the  same  considera- 
tions  apply.  Can  the  devise  to  Sally  and  any  husband 
she  may  have,  of  land,  to  be  possessed  upon  the  same 
terms  and  conditions  as  Nancy  Perry's  land  is  to  be 
possessed  by  her,  amount  to  a  devise  to  her  children, 
if  she  has  any,  and  if  none,  then  to  all  the  testator's 
children?  Can  a  devise  to  A.  of  land,  to  be  possessed 
as  B.  by  a  precedent  clause  will  possess  certain  other 
land  devised  to  him,  be  held  to  give  the  propertj'  to 
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C.  and  D. ,  who  are  not  named  at  all  ?  .  Can  the  court,      i869. 
by  force  of  the  expression,    ^'to  be  possessed,"  &c.  be  "^T^rm.^ 

authorized  to  imply  or  interpolate  limitations  to  Sally's 

children,  if  any,  and  if  none,  to  the  testator's  children?  and  wife 
Will  not  this  be  going  further  in  supplying  words  than  J  , 
is  admissible?  Is  not  the  rule  on  this  subject  well  laidexor&ais 
down  in  Lynch  v.  Ilill^  6  Munf.  114,  where  it  is  held, 
''that  in  supplying  words  in  a  will,  it  is  the  most  cor- 
rect course  to  supply  only  such  as  it  is  evident  the  testa- 
tor intended  to  use^  and  not  such  also  as  would  be  neces- 
sary to  eflfectuate  the  supposed  intention  of  the  testa- 
tor I"  And  is  it  not  evident  here  that  the  testator  in- 
tended  to  use  only  the  words  which  he  did  use?  The 
others  were  omitted,  not  by  inadvertence,  but  from  de- 
sign. Yet  it  is  equally  evident  from  the  whole  will 
that  the  testator  intended  the  issue  of  Sally,  if  any, 
to  take  the  land  set  apart  for  her,  forever,  and  intended 
by  the  clause  making  the  devise  to  her,  to  dispose  of 
his  whole  interest  in  the  land. 

Yet  no  estate  is,  in  express  terms,  given  to  her  issue, 
and  they  cannot,  as  purchasers,  take  even  for  life.  Is 
not  the  case  then  brought  still  more  strongly  within 
the  influence  of  the  doctrine  of  approximation  ovcypreSy 
and  of  that  general  principle  so  often  adverted  to,  that 
in  the  construction  of  wills  the  paramount  intent  of  the 
testator  shall  prevail  ?  This  principle,  with  reference 
to  this  subject,  is  tersely  stated  by  Judge  Green,  5  Rand. 
287.  Says  he:  '^Estates  tail  were  unknown  to  the 
common  law.  They  were  created  by  the  statute  de 
chnis  condltionalibua.  In  executing  this  law  it  was  the 
duty  of  the  court  to  ascertain  from  the  whole  will 
taken  together,  whether  the  intent  of  the  testator  was 
to  provide  for  the  issue  of  the  first  taker ;  and  if  so, 
without  regard  to  the  particular  estates  given  in  terms 
by  the  will,  to  hold  that  the  first  taker  had  an  estate 
tail,  if  the  issue  coul^  not  otherwise  be  provided  for 
according  to  the  intention  of  the  testator."     Or  as  ex- 
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1899.      pressed  by  Judge  Carr  in  Tlvomason  v.  Andersons  :  *'  Did 
"^Term.^   the  testatoF  mean  to  provide  for  his  daughter  and  her 

issue  indefinitely  J     If  so,  this  is  an  estate  tail,  no  mat- 

and  wife  ter  how  he  may  have  expressed  himself,  or  with  what 
stoaes  conditions  or  limitations  he  may  have  attempted  to 
«x'or&aiseloor  it."  The  testator  intended  that  the  daughter 
should  take  such  an  estate  in  the  property  given  her 
by  the  will,  as  would  be  transmissible  to  her  issue,  and 
this  must  be  an  estate  tail  or  a  fee.  But  what  more, 
at  most,  can  be  implied  from  the  expression,  ''same 
terms  and  conditions  as  Nancy  Perry's,"  than  such 
gifts  as  were  expressly  made  in  Mellish  v.  IfeUlsh  ?  In 
case  she  marries,  and  has  children,  to  such  children, 
if  any  living  at  her  death ;  in  case  she  has  none,  then 
over. 

These  considerations  apply  with  still  greater  force  to 
the  bequest  of  the  slave  and  future  increase  under  the 
11th  clause.  The  daughters  are  not  expressly  contined 
to  life  estates.  The  remainders  intended  to  be  limited 
by  the  phrase,  to  be  possessed  by  them  upon  the  same 
terms  and  conditions  as  they  will  hold  their  lands,  are 
ineffectual,  because  of  the  want  of  sufficient  words. 
Being  ineffectual,  the  interests  of  the  daughters  he- 
come  absolute. 

If  the  daughter  Sally  did  not  take  an  estate  tail  in 
the  land,  and  the  absolute  property  in  the  slaves,  what 
was  their  proper  destination  upon  her  death?  The 
court  below  inclined  to  the  opinion  that  they  passed 
to  the  testator's  wife  and  children,  under  the  14th 
clause  of  the  will.  Did  the  testator  intend  to  embrace 
the  land  and  slaves  given  to  his  daughters  for  life,  in 
the  14th  clause  ?  The  fact  that  he  gives  the  property, 
intended  to  be  embraced  by  that  clause,  to  his  wife  for 
life  or  \vidowhood,  is  sufficient  to  show  that  he  did  not 
intend  the  property  before  given  to  his  daughters  for 
life,  to  pass  under  it.  But  if  the  further  opinion  of 
that  court  be  correct,  ''that  the  land  and  slaves  given 
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to    Sally  Stone  for  life,  passed  over  to  the  testator's      isae. 
children  under  the  6th,    10th  and  11th  clauses   of  his  "^Term.^ 

wiU,"  which  of  his   children  are  to  take?  Those  liv- 

ing  at  the  testator's  death,    and  their  representatives,  ^^^^'*^"f 
or  those  only  who  were  living  at  Sally's  death  ?     Un-       v. 
less  the  statute  of  1785  can  be  used  to  give  the  testa- exor^&ais 
tor's  children  the  fee,  they  would  take  only  for  life,  and 
the  testator  would  be  intestate   as  to  the  reversion  in 
fee.     If  all  the  testator's  children  living  at  his  death 
are  held  to  take  under  the  6th,   10th  and  11th  clauses, 
and  to  take  the  fee,  and  absolute   property,  then  the 
representatives  of   Sally,  the   life  tenant,  are  entitled 
to  her  due  share. 

A  child  who  is  made  a  legatee  for  life,  is  not  thereby 
incapacitated  from  claiming  under  a  bequest  of  the 
ulterior  interest  to  the  testator's  children,  living  at  his 
decease.  2  Jarman,  55  top,  74  marg.,  and  note  (f),  re- 
ferring to  Jennings  v.  Newman^  3  Jar.  748.  If  the  tes- 
tator died  intestate  as  to  the  reversion,  Sally's  repre- 
sentatives are  still  entitled  to  her  share.  But  several  of 
the  testator's  children  having  survived  him,  afterwards, 
and  in  Sally's  lifetime,  died  without  issue  and  intes- 
tate. Sally's  representatives  are  entitled  to  her  share 
of  their  shares.  In  the  view  taken  of  the  questions 
by  the  court  below,  itself,  then,  the  plaintiffs  have  an 
interest  in  the  proceeds  of  the  land  and  slaves,  and 
their  bill  should  not  have  been  dismissed. 

But  I  confidently  and  respectfully  conclude  that 
Sally  Stone  acquired  the  absolute  interest  in  the  per- 
sonalty and  an  estate  tail  in  the  land.  An  examina- 
tion of  the  statute  of  1819,  abolishing  the  rule  in 
Shelly's  case,  1  Rev.  C.  369,  §  26,  will  show  that  in 
the  opinion  of  the  legislature,  where  a  contingent 
limitation  was  made  dependent  upon  the  dying  of  any 
person  without  children,  the  word  children  was  regu- 
larly held  by  the  courts  to  be  a  word  of  limitation  and 
not  of  purchase  ;  and  Lord  Mansfield,  one  of  the  most. 
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1860.      if  not  the  most,  distinguished  ornament  of  the  English 
Term.^  bench,  frequently  and  most  emphatically  in  some  cases, 

held  < 'children"  in  a  will,  where  none  were  in  exist- 

and  wife  ©nce  at  the  date  of  it,  to  be  synonymous  with  "issue" 
^/'   ,    and  ''heirs  of  the   body."     Witness   his   remarks  in 

Stone  s  ** 

exor  &  ais  Hodges  V.  Middleton^  and  in  Davie  v.  Steveris^  1  Douglas 
321-4.  In  the  latter  case  the  devise  was,  "I  give  and 
bequeath  to  my  son  Wm.  Stevens,  when  he  shall  ac- 
complish the  full  age  of  twenty-one  years,  the  fee  sim- 
ple and  inheritance  of  Lower  Shelstone,  to  him  and 
his  child  or  children  forever."  William  was  about 
fifteen  and  lived  to  twenty-one,  and  di^  leaving  sev- 
eittl  children.  The  question  was,  whether  the  devise 
conferred  on  William  a  fee  or  fee  tail.  Lord  Mans- 
field, after  argument  said,  "I  had  a  mind  to  see  whether 
ingenuity  could  raise  a  doubt  on  one  side,  or  sup- 
ply an  argument  on  the  other,  to  make  the  case  plainer 
than  it  is  on  the  face  of  it.  If  the  testator  had  used 
the  words,  "all  his  estate, "  "inheritance"  or  "forever," 
and  had  stopped  there,  the  fee  simple  would  have 
passed.  But  the  words  "c?A/M"  or  '^childreii^''  are  to 
the  full  as  restrictive,  as  if  he  had  said,  "and  if  my 
son  die  without  h<iirs  of  hk  ^ody  ;"  and  the  court  unani- 
mously held  that  William  acquired  an  estate  tail  and 
not  the  fee  simple. 

Now  it  cannot  be  denied  that  any  word  which  will 
have  the  effect  of  cutting  down  a  fee  to  a  fee  tail,  will 
have  the  effect  of  enlarging  a  life  estate  to  a  fee  taU, 
where  the  intention  to  provide  for  all  the  issue  of  the 
first  taker  may  be  collected  from  the  whole  will.  In- 
deed it  is  shown  by  many  authorities,  above  cited,  that 
the  courts  more  readily  yield  to  the  restricted  con- 
struction when  the  fee  is  given  to  the  ancestor,  than 
when  a  life  estate  only  is  in  express  terms  given  to  him ; 
the  danger  of  disinheriting  some  of  the  issue,  being 
much  greater  in  the  latter  case,  if  a  restricted  con- 
struction be  adopted. 
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Royally  for  the  appellees.  i889. 

Jannary 
Term. 

The  court  cannot  enquire  whether  this  would  have 


been  an  estate  tail  at  common  law  or  not.     It  has  been  ^^^^^^ 
settled  ,by  repeated  decisions  of  this  court,  that  these       v. 
particular  words  in  a  will  give  only  an  estate  for  life,  exor  & ai8 
80  that  it  is  no  longer  open  to  question  in  Virginia. 
Smith  V.  Chapman^  1  Hen.  &  Munf .  240  ;    Warners  v. 
Mason  and  wife^  5  Munf.  242  ;  H&ndersony.  Saunders^ 
Sand's  Quar.  Law  Review  for  April  1860. 

But  this  will  would  not  have  made  an  estate  tail  by 
the  common  law.  The  argument  on  the  other  side  is, 
that  it  was  Caleb  Stone's  intention  to  provide  for 
Sally's  descendants  as  long  as  she  should  have  any. 
But  where  is  this  intention  to  be  found  expressed  in 
the  will  ?  It  may  be  conj.ectured  that  Caleb  did  not 
wish  his  property  to  leave  Sally's  family  while*  she 
should  have  progeny.  She  was  his  daughter,  and  from 
the  influences  which  are  known  to  operate  upon  the 
minds  of  men,  it  would  seem  eminently  probable  that 
he  wished  that  daughter  and  her  descendants  to  enjoy 
the  provision  he  was  making  for  her,  as  long  as  her 
descendants  continued,  rather  than  any  other  persons. 
But  he  has  not  said  so.  Certain  terms  in  the  law  have 
fixed  meanings,  and  if  testators  use  those  terms,  they 
must  expect  the  law  to  fix  that  intention  upon  them 
which  those  terms  indicate,  irrespective  of  what  may 
have  been  in  their  minds.  Amongst  those  terms  is  the 
word  '^children,"  which  the  law  conclusively  presumes 
to  mean  children  in  the  first  degree,  unless  it  be  neces- 
sary to  presume  otherwise,  to  effect  a  plain,  manifest 
and  certain  intent.  The  court  must,  therefore,  read 
the  will  as  it  finds  it  written,  without  reference  to  theo- 
ries, probabilities  or  conjecture,  and  in  that  it  is  no- 
where said,  either  directly  or  by  implication,  that 
Sally's  offspring,  further  than  the  first  degree,  is  to  be 
provided  for. 
13 
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1869.  The  intention  which  the  law  fixes  upon  this  testator 

"^Term^  as  learned  from  the  legal  interpretation  of  the  words 


that  he  has  used,  is  to  give  it  to  Sally  for  life,  and 

and  wife  then,  as  he  has  not  attached  words  of  inheritance  to 
same's  ^^^  ^^**  ^^  ^®^  children,  to  them  for  life  ;  making  no 
exor&aiB further  disposition,  and  leaving  the  property  at  the 
death  of  her  children  to  be  governed  by  whatever  rules 
of  law  might  apply.  Such  a  disposition  it  was  per- 
fectly competent  for  him  to  make,  and  it  has  been  de- 
cided as  far  back  as  the  reign  of  queen  Elizabeth,  that 
these  particular  words  make  that  particular  disposition, 
and  no  estate  tail. 

In  WilcPs  case,  6  Coke  16,  it  was  resolved  that,  if 
land  be  devised  to  husband  and  wife,  and  after  their 
decease  to  their  children,  or  the  remainder  to  their 
children,  then,  though  they  have  no  children  at  the 
time,  the  husband  and  wife  shall  take  for  life,^  and  the 
children  the  remainder  as  purchasers.  Some  slurs 
have  been  thrown  on  this  resolution,  in  WUcTs  case, 
which  I  pass  by  unnoticed,  leaving  it  to  the  ample  and 
complete  vindication  of  my  learned  senior,  Mr.  Green. 
See  also  Buffar  v.  Bradford^  2  Atk.  R.  220  ;  Merest  v. 
James,  1  Brod.  &  Bing.  484,  5  Eng.  C.  L.  R.  156. 

The  line  of  distinction  in  reference  to  words  which 
make  an  entail  and  those  which  do  not,  is  drawn  when 
it  is  determined  whether  there  is  a  limitation  over  upon 
an  indefinite  failure  of  issue,  or  a  like  limitation  upon  a 
fi^xed  and  definite  failure.  If  the  former,  it  is  at  once 
settled  that  there  is  an  entail ;  if  the  latter,  it  is  clear 
there  is  not.  Now,  language  could  not  make  it  clearer 
than  it  is,  that  the  limitation  over  here  to  Caleb's  chil- 
dren, is  in  case  of  Sally's  death  without  children  living- 
at  her  death,  or  the  death  of  children  she  might  leave, 
before  the  death  of  her  husband.  And  the  appellants 
assume  the  whole  case  when  they  declare  the  limita- 
tion over  to  be  upon  an  indefinite  failure  of  issue. 
This  assumption  is  nothing  but  another  manifestation 
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of  the  mirage  of  intention  which  the  testator's  supposed      isoi. 

Januar 
Term. 


kmdness  of  feeling  for  his  daughter"  has  shaped  itself  •^^"^^''^ 


into.  

But,  say  the  appellants,  Sally's  husband  might  have  and  wife 
been  unborn   at  the  time   of  the   devise,   and  as  the    ^J'  , 

'  stone  8 

remainder  to  her  children  is  not  to  take  effect  till  his exor & ais 
death,  which  might  have  been  more  than  twenty-one 
years  after  her  death,  it  is  void  for  remoteness,  and 
this  likewise  destroys  the  remainder  over  to  the  testa- 
tor's children,  because,  one  remainder  being  void,  all 
subsequent  ones  are.  So,  on  the  construction  cy  pres, 
Sally  must  take  an  estate  tail.  This  proposition  will 
be  discussed  in  two  aspects :  first,  as  to  whether  the 
remainder  to  Sally's  children  being  void,  she  should 
take  an  estate  tail ;  second,  whether  the  remainder  to 
her  children  being  void,  the  remainder  over  to  the  tes- 
tator's children  is  void  also. 

As  to  the  construction  cy  pres :  It  is  well  settled 
that  this  construction  is  to  be  narrowed  rather  than 
enlarged,  and  will  not  be  applied  except  in  cases  per- 
fectly analogous  to  those  where  it  has  been  already 
made.  Lewis  on  Perp.  marg.  45^.  What  is  the  con- 
struction cy  presf  This  construction  is  made  where 
the  testator  has  manifestly  two  intents,  which  cannot 
possibly  stand  together.  As  where  he  devises  to  a 
person  for  life,  remainder  to  his  unborn  son  for  life,  as 
a  purchaser,  remainder  to  the  issue  of  that  unborn  son, 
and  their  heirs  indefinitely.  Here  it  is  plain,  and  can- 
not be  doubted,  that  he  wishes  the  descendants  of  the 
first  taker  to  have  the  property  im,  perpetuum^  but  they 
cannot  have  it  in  the  way  that  he  has  designated, 
because  its  vesting  in  the  children  of  the  unborn  son 
would  be  postponed  for  more  than  a  life  in  being  and 
twenty-one  years.  In  such  cases  the  courts,  to  effec- 
tuate the  testator's  manifest  intent  to  provide  for  the 
issue,,  have  sometimes  given  the  first  taker  an  estate 
tail,  the  only  way   in  which  it  could  be  done.     Lewis 
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i8fl9.      on  Perp.    426  et  seq.     Bat  this   case  does  not  come 
^rm!^  within   the  constraction,  becaose  the  radical  essential, 

the  intention  to   provide   for  descendants  indefinitely, 

and  wife  does  not  appear.  It  is  only  conjectured  from  the  near 
stone's  relationship  of  the  parties. 
exorAais  The  construction  cy  jK>r^  will  certainly,  however, 
never  be  applied  to  personal  property.  1  Feame  Con. 
Rem.  205,  3rd  Am.  ed.  ;  Lewis  on  Perp.  marg.  485. 
Bat  granting  for  the  sake  of  the  argument  that  the 
remainder  to  Sally's  children  is  void  for  remoteness, 
why  give  Sally  an  estate  tail  ?  One  argument  of  the 
appellants  for  an  estate  tail  is,  that  Sally  might  have 
died  with  one  child,  and  fifty  grandchildi*en,  children 
of  other  of  her  children  deceased,  and  yet  if  children 
in  this  will  is  to  be  read  as  a  word  of  purchase,  that 
one  child  would  take  all  to  the  exclusion  of  the  others. 
This,  then,  is  exactly  what  would  occur  if  Sally  is 
given  an  estate  tail.  Instead  of  having  fifty  grand- 
children excluded,  we  might  then  have  a  dozen  chil- 
dren excluded ;  for  if  Sally  should  leave  thirteen  sons, 
the  oldest  would  take  all,  and  the  other  twelve  would 
go  begging.  If  anything  is  certain  upon  the  face  of 
the  win,  it  is  that  all  of  Sally's  children  should  have 
the  property  equally.  It  is  perfectly  certain  that  he 
did  not  wish  one  of  her  children  to  have  it  in  exclu- 
sion of  all  the  others.  If  the  remainder  is  too  remote^ 
the  property  should  rather  revert  to  the  testator's 
heirs. 

It  is  argued  that  personal  property  will  not  revert ; 
that  a  limitation  over  of  personal  property  which  is 
void  for  remoteness,  gives  the  entire  interest  to  the 
first  taker.  This  is  not  law.  Personal  property  will 
revert  under  such  circumstances,  in  like  manner  as 
real  property.  Keyes  on  Chattels,  sects.  276,  280. 
Neither  will  the  expression  of  an  intention  to  dispose 
of  it  from  executors  prevent  a  reverter.  There  must 
be  an  effectual  and  valid  disposition  from  them.     Id. 
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sects.  281,  282.     But  if  the  remainder  to  Sally's  chil-     i8». 
dren  be  void,  let  that  over   to  Caleb's  take  effect ;  ^^rm!^ 

though  it  is  argued  that  one  being  void,  all  are,  and 

the  case  of  Proctor  v.  Bishop  of  Bath  i&  Wdlsj  2  H.  Bl.  and  wife 
K.  358,  is  relied  on  for  this.  The  cases  are  entirely  ^-  ,^ 
different.  The  devise  over  in  that  case  was  only  toex'or&ais 
take  effect  in  case  a  single  and  particular  event  hap- 
pened, which  was  too  remote.  In  that  case  Mary 
Proctor  devised  unto  the  first  or  other  son  of  Thos. 
Proctor  that  shoidd  be  bred  a  clerffyfnan,  a/tid  he  m  holy 
orders  ;  but  in  case  Thos.  Proctor  shovld  have  no  such 
son,  then  over.  The  devise  to  Thos.  Proctor's  son  was 
void,  because  he  might  have  had  no  son  until  the  hour 
before  his  death,  and  that  son  could  not  take  orders, 
by  the  canons  of  the  church,  until  he  should  be  twen- 
ty-three. It  was  then  contended  that  the  devise  over 
should  take  effect.  But  it  was  held  that  it  should  not, 
because  it  was  only  to  take  effect  in  case  Thos.  Proctor 
had  no  siich  son ;  that  is,  a  son  in  holy  orders ;  and 
that  could  not  be  determined  until  twenty-three  years 
after  his  death.  The  devise  was  not,  in  case  Thos. 
Proctor  have  no  son,  but  in  case  he  have  no  such  son. 
It  is  true  that  where  one  remainder  succeeds  another 
and  is  only  to  take  effect  after  the  first  is  expended,  if 
the  first  be  void,  the  second  is  likewise.  But  where 
one  is  created  as  a  sxibstitnite  for  another,  to  take  effect 
in  case  the  first  fails,  then  if  the  first  be  void  for 
remoteness,  the  second  will  take  effect,  if  limited  upon 
an  event  not  too  remote.  Farther,  if  a  remainder  be 
substitutional,  and  limited  to  take  place  upon  either  of 
two  events  which  shall  first  occur,  one  being  good  and 
the  other  bad,  if  the  event  which  is  good  occur,  the 
remainder  will  vest,  and  the  court  will  not  enquire 
whether  the  other  event,  which  did  not  happen,  was 
too  remote  or  not.  This  was  the  case  in  Longhead  v. 
Phelpsj  2  W.  Blacks.  R.  704,  which  is  the  case  that 
must  govern  this  question.     See  also  Goring  v.  Howard^ 
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i8«.      16  Sim.  R.  395  ;  Monypenny  v.  Bering^  15  Law  &  Eq. 

January    j.     ^^- 
Term.      ■■*•   «'*>-«- 


Now    it    is    plain   that   Caleb  Stone   intended   the 

Moon  .  *^ 

and  wife  remainder  to  his  own  children  to  vest  in  irdhresty  either 
Stone's  ^P^^  ^^  daughter  leaving  children  who  should  subse- 
exorAaisquently  die  during  the  life  of  any  husband  who  might 
survive  her,  or  upon  her  dying  without  children  living 
at  the  time  of  her  death.  The  first  of  these  may  have 
been  too  remote  ;  the  second  was  good.  This  must  be 
80,  otherwise  his  will  would  be  absurd.  What  could 
prompt  him  to  give  the  property  over  to  his  own  chil- 
dren in  case  Sally  should  have  children  who  should 
subsequently  die  during  the  life  of  her  surviving  hus- 
band, but  to  say  that  they  should  not  have  it  in  ease 
Sally  never  had  children  ? 

His  will  must  be  read  thus :  I  give  the  property  over 
to  my  children  in  case  Sally  has  children  who  survive 
her,  but  die  before  her  husband,  or  in  case  she  never 
has  children.  In  the  latter  event  it  is  to  vest  in  interest 
in  them,  at  her  death,  to  await  enjoyment  till  the 
death  of  her  surviving  husband.  The  contingency 
not  too  remote  having  happened,  the  court  will  not 
enquire  whether  the  other  was  too  remote  or  not,  as  in 
Longhead  v.  Phelps^  supra. 

Nor  is  it  necessary  that  it  should  be  expressed  in  the 
will  in  words  that  the  gift  depends  upon  either  of  two 
contingencies.  It  is  sufficient  if  it  be  necessarily  im- 
plied from  the  nature  of  things.  1  Jarm.  on  Wills,  3d 
English  ed.  268,  269,  270  ;  3  Atk.  R.  315  ;  Feame  C^n. 
Bem.  513. 

But  the  remainder  to  Sally's  children  is  good,  be- 
cause limited  to  take  effect  within  a  life  in  being. 
Norris  v.  Johnston^  17  Gratt.  8.  The  language  of  the 
will  makes  it  perfectly  clear  that  it  was  to  vest  ir*. 
interest  in  the  children,  at  Sally's  death,  to  await  enjoy- 
ment till  the  death  of  her  husband,  A  remainder 
need  not  take  effect  in  possession  within  a  life  in  being 
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and  twenty-one  years.    It  is  sufficient  if  it  vest  in  interest     i8». 
within  that  time.     A  remainder  may  be  limited  to  one  '^^^'^ 

for  life,  remainder  to  his  unborn  son  for  life,  remainder 

to  the  unborn  son  of  that  unborn  son,  provided  the  and  wife 
last  remainder  be  limited  to  vest  in  interest  within  a  life    ^J'  , 

stone's 

in  being  and  twenty-one  years,  although  it  may  have  ex'or  &  ais 
to  wait  for  possession  till  the  death  of  the  unborn  son. 
Lewis  on  Perp.  409,  420,  §  3.  At  Sally's  death  it  * 
became  certain  what  children  were  to  take  the  remain- 
der, and  it  would  vest  then,  to  await  enjoyment  till  the 
death  of  the  husband.  The  objection  that  Sally  might 
have  left  grandchildren^  but  no  children,  and  that 
these  grandchildren  could  not  take  if  children  is  to  be 
read  a  word  of  purchase,  is  eflfectually  disposed  of  by 
Judge  Moncure  in  Henderson  v.  Scmnders^  vbi  supra. 
He  has  so  willed  it,  and  so  let  it  be. 

IFm.  Green  ^  on  the  same  side. 

I.  To  support  their  pretensions,  cid/vcinced  in  the 
h'dl^  appellants  must  maintain  that  Sally  Stone  took, 
under  tier  father^  s  will^  an  interest  devisable  and  be- 
queathable  in  the  land  and  in  the  slaves  it  gave  her. 
Accordingly  this  is  attempted  by  counsel  for  them, 
under  distinct  heads,  in  divers  aspects. 

1.  As  to  the  land  :  Jtirst^  on  the  supposition  that 
she  took  therein  an  estate  no  way  distinguishable  from 
that  which  Nancy  Perry  took  in  the  land  given  her  under 
the  same  will. 

Respecting  this,  it  cannot  be  disputed  that  the  testa- 
tor intended  to  give  her  no  more  than  an  estate  during 
her  own  life  and,  at  most,  in  addition  thereto,  contin- 
gently, during  the  widowerhood  of  one  other  person. 
Counsel  opposite  does  not  hesitate  to  concede  this. 
But  he  strives  to  maintain  that  nevertheless  the  testa- 
tor's will  has,  against  his  wish,  a  quite  contrary  effect ; 
so  as  to  give  her  an  absolute  fee  simple  ;  and  yet  not 
what  may  be  called  a  natural  fee  simple,  which  would 
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i*'^.      rttill  permit  his  intentioD  in   favour  of  his  other  chil- 
^T^rm^  dren  in  case  this  daughter  should  have  none,  to  pre- 
—    vail,  by  means  of  an  executory  limitation  that,  grafted 
ant.  Tife  upon  imch  a  fee  simple,  would  be  valid ;  but  an  artifi- 
sumc  H   ^^  ^^  simple,  the  product  of  a  legal  metamorphosis 
excr  Aaisfrom  an  artificial   fee  tail :  the  9ole  means,  within  the 
compass  of  possibility,  whereby  this  utter  frustration 
of   the    testator^  s    unmistakeable  intention    could   be 
brought  about — and   to  what  end?     In  order  that  ap- 
pellants may  get,  under  general  words  in  Sally  Stone's 
will,  what  $he  never  dreamed  it  was  in  her  power  to 
give. 

As  a  first  step  towards  accomplishing  this  result,  a 
great  many  reported  decisions  have  been  cited,  to 
prove  that,  despite  the  plainest  intention  to  give  to 
the  first  taker  no  more  than  a  life  estate,  nevertheless 
he  may  take  an  estate  tail :  And  certainly,  wherever 
the  law  *  foretime''  remains  in  this  respect  un- 
altered, no  position  is  more  indubitable.  But  then, 
even  under  that  aforetime  law,  this  never  happened 
exf^ept  where  the  testator  had  (or,  what  practically 
was  equivalent,  was  held  to  have)  another  and  a  para- 
mount intention,  not  legally  compatible  with  the  first 
taker^s  having  a  mere  life  estate  ;  so  that  both  his  in- 
tentions, or  (to  speak  perhaps  more  accurately)  both 
parts  of  his  one  intention,  could  not  by  law  stand 
together.  Under  such  circumstances,  that  which  he 
presumably  considered  the  less  important  was  dis- 
placed :  in  order  that  what,  it  was  supposed,  he  had 
more  at  heart  might  take  place.  And  all  such  cases, 
if  I  mistake  not,  may  be  ranged  in  two  classes,  both 
really  depending  upon  this  one  principle  :  First, 
where,  though  there  was  an  expressed  intention  to  give 
to  the  first  taker  no  more  than  a  life  estate,  yet,  upon 
the  face  of  the  will,  or  upon  it  coupled  with  ad- 
missible extraneous  evidence,  there  was  an  equally 
clear  intention  to  give  a  remainder  to  the  heirs  of  his 
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body  or  to  8ome  description  of  such  heirs  ;  so  as  to      isee. 
bring  the  total   limitation  within   the   despotic  influ-    ^^^^ 

«nce  of  the  Rule  in  Shelley's  case :  Secondly,  where, 

with  such  an  expressed  intention  as  to  the  first  and  wife 
taker,  there  was,  upon  the  face  of  the  will,  or  upon  g^J^^ ,, 
it  coupled  with  such  evidence  as  aforesaid,  an  equally  ex'or  &  ais 
clear  intention  that  what  was  given  him,  expressly  for 
life  only,  should  become  another's  whenever,  in  an 
indefinite  future,  the  first  taker's  issue  or  some  par- 
ticular line  of  such  issue  should  have  failed,  and  not 
till  then ;  it  being  thence  inferred,  that  a  benefit  was  in- 
tended preferably  for  such  issue,  which  they  could  not 
take  unless  by  vesting  in  their  ancestor  (the  first  taker) 
an  estate  tail ;  whether  because  there  was  no  direct 
gift  to  them  by  way  of  remainder  ;  or  because,  if  such 
gift  to  them  were  implied,  then  the  case  would  come 
within  the  range  of  the  Bale  in  Shelley's  case,  in  like 
manner  as  where  such  gift  to  them  was  express,  and 
so  this  class  of  cases  would  become  identical  with  the 
class  first  mentioned.  Where  that  Bule  still  operates, 
as  it  does  in  cases  governed  by  the  same  law  which  (as 
having  been  the  lex  temporis)  is  alleged  by  counsel 
opposite  to  govern  ours,  it  makes  no  difference  whether 
it  iij  in  the  one,  or  in  the  other,  of  these  modes  that 
the  result  is  effected. 

If  there  be  two  such  classes,  really  separate*  and  dis- 
tinct, then  the  case  of  Jesson  et  al.  v.  Wright^  2  Bligh.  1, 
which  by  counsel  opposite  is  placed  in  the  foreground 
of  his  argument,  comes  within  both  of  them.  The 
decision  therein  by  the  House  of  Lords,  which  house 
Mac  vice  consisted  of  only  Lord  Eldon  and  Lord 
Redesdale, — overruling  the  judgment  of  the  King's 
Bench  in  the  same  case,  and  what  Mr.  Jarman  calls  a 
"long  line"  of  other  cases,  (2  Jarm.  Wills  286-297 ; 
see  p.  295  ;) — has  established  in  England,  that  where 
there  is  a  devise  to  W.  for  life,  and  after  his  decease  to 
the  heirs  of  his  body,  in  such  shares  and  proportions  as 
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isea.      he  shall  appoint,  and,   for  want  of  such  appointment, 
^Terhi"^  to  the  heirs  of  his  body,   share  and  share  alike,  as  ten- 


— ants  in  common,  and,   if  but  one  child,  the  whole  to- 

Moon  '  '  '  _ 

and  wife  such  Only  child,  and,  for  want  of  such  issue,  to  the  heirs- 
Stone's    of  the  devisor ;  there  the  first  taker  (W.)  has  an  estate 

exor&ai8|;aij .  ^hc  casc  being,  let  me  repeat,  within  both  of  the 
classes  aforesaid  (if  in  reality  there  be  two),  by  there 
being,  first,  a  remainder  to  the  heirs  of  the  body  of  the 
first  taker,  not  sufficiently  shown,  by  the  context  or 
otherwise,  to  mean  some  other,'  less  comprehensive, 
class  of  remaindermen,  and,  secondly,  a  limitation  over 
upon  an  indefinite  failure  of  his  issue ;  Lord  Redesdale 
insisting  mainly  upon  the  first  of  these  grounds,  Lord 
Eldon  mainly  upon  the  second.  And,  for  the  purposes 
of  this  discussion,  it  may  be  conceded  that  the  decision 
in  our  Virginia  case  oi Moore\.  Brooks^  12  Gri'att.  135, 
professedly  following  that  of  the  Lords  in  Jessoii  v. 
Wright^  has  settled,  though  made  only  by  three  judges 
against  two,  that  where  in  this  state,  there  is  a  devise, 
in  the  will  of  a  testator  who  died  before  1  Jan.  1820, 
to  his  two  daughters  ^'to  be  held  by  them  during  tneir 
natural  lives  and  no  longer,  and  then  equally  divided 
between  their  heirs  lawfully  begotten,"  without  any 
limitation  over ;  there  alsQ  the  respective  first  takers 
have  an  estate  tail. 

Neither  of  these  decisions  has  any  bearing  on  our 
case  ;  because  in  Caleb  Stone's  will  there  is  no  phrase 
having  even  the  slightest  resemblance  (in  meaning  and 
effect)  to  the  phrase  *<heirs  of  the  body"  or  '<heirs 
lawfully  begotten," — which  latter  has  been  for  cen- 
turies held  precisely  tantamount  to  the  former,  (C%?/r<?A 
V.  Wyatt^  Moore  637 ;  Harrington  v.  Smith,  2  Sid.  41, 
42,  43,  73,  74  ;  Barrett  v.  Beckford^  1  Ves.  sen.  521; 
Nanfan  v.  Legh,  7  Taunt.  84,  2  Marsh.  107  ;  Mortimer 
V.  Hartley ,  6  Welsh.  H.  &.  G.  59,  3  Engl.  L.  &E.  Rep. 
hZ^\  Matthe%os  v.  Gardiner,  17 Beav.  257;  Goody.  Good^ 
7  Ell.  &  B.  295, 40  Eng.  L.  &  E.  Rep.  212 ;  Com.  Dig^ 
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tit.  Devise,  N.  5  :  Hargr.  Co.  Litt.  20  J,  note  2  ;  Fearn.      iseQ. 
Posth.  171  ;  2  Jarm.  Wills  233  ;  HalVa  lesseev.  Vande-  ^^^ 
grift.  3  Binn.  374  :  Paddison^slesse^  v.  Flamer.  1  Harr. 

^    *^    '  '  '  Moon 

&McH.  336  ;  3  Lom.  Dig.  296  [197]  ;  see  also  Carter  and  wife 
V.  Tyler  J 1  Call  165  ;)  and  was  taken  in  Moore  v.  Brooks  g^J^^.g 
to  mean  nothing  else, — in  Caleb  Stone's  will,  I  say,  exor&ais 
there  is  no  such  phrase,  connected  with  any  gift  therein 
to  any  of  his  daughters ;  nor  is  there  any  limitation 
over  upon  an  indefinite  failure  of  issue  of  any  first 
taker,  as,  at  a  more  appropriate  place,  it  will  be  my 
particular  business  to  prove  :  But  both  those  cases  are 
authorities  in  ours,  of  high  grade,  and  in  favor  of 
appellees  ;  for  in  each  of  them  one  ground,  and  in  one 
the  sole  ground,  of  decision  expressly  was,  that  the 
words  employed  in  the  respective  wiUs  then  svb  judice 
could  not  be  taken  as  equipollent  with  the  word  ''chil- 
dren," which  in  our  case  is  the  word  used.  In  the 
former  of  them,  when  it  was  before  the  King's  Bench, 
the  judges  who  then  sat  therein  concurred  in  holding, 
that  the  words  "heirs  of  the  body"  were  sufficiently 
shown  by  the  context  to  mean  only  "children,"  and 
therefore  that  the  first  taker  had  but  a  life  estate.  Doe 
d.  Wright  v.  Jesson^  5  Maule  &  S.  95.  And  although 
their  judgment  was  reversed,  yet  that  was  not  upon 
the  ground  that  this  consequence  would  not  have  legit- 
imately followed,  if  the  technical  words  "heirs  of  the 
body"  could  there  have  been  read  as  "children,"  but 
on  the  contrary  with  a  full  admission  on  every  hand 
that  it  would, — and  all  the  argumentation  of  counsel 
in  that  case,  reproduced  by  counsel  in  this,  upon  the 
deprecable  consequences  of  reading  the  former  words 
so  as  to  give  them  the  sense  and  effect  of  the  latter 
word,  proceeded,  not  upon  a  denial,  but  upon  an  asser- 
tion, that,  if  the  will  were  so  read,  those  consequences 
must  ensue, — unless  counteracted  by  there  being  su- 
peradded a  limitation  over  upon  an  indefinite  failure  of 
Issue  of  the  first  taker ;  which,  indeed,  would  necessa- 
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1869.      rily  restore  to  the  phrase  used,  or  insuperably  prevent 
^rm.^  it«  for  a  moment  losing,  in  that  connexion,  its  primary 


legal  sense,  its  technical  acceptation.     And  in  the  lat- 

and  wife  ter  {Moove  V.  Brooks)  the  two  dissenting  judges,  though 
stone's  ^^®  reasons  of  their  dissent  are  not  reported,  must 
ex'or&ais  needs  have  held  that,  in  the  will  before  them,  ''heirs 
lawfully  begotten"  bore  the  restricted  sense  of  ''chil- 
dren," with  the  consequence  of  giving  to  the  firat 
takers  no  more  than  life  estates  respectively ;  which 
consequence,  if  the  words  were  to  be  so  read,  was  ad- 
mitted distinctly, — not  only  so,  but  moreover  urged  as 
an  argument  in  support  of  their  refusal  so  to  read 
them, — by  the  three  judges  who  composed  the  major- 
ity. 12  Gratt.  144.  The  point,  however,  does  not 
rest  upon  mere  admissions  or  arguments  of  any  coun- 
sel or  any  judges ;  but  more  securely  reposes  upon 
solemn  decisions,  both  in  England  and  in  Virginia, 
which,  subsequently  to  that  of  the  Lords  in  JesBon  v. 
Wright  J  have  re-established, — if  (contrary  to  what  was 
always  Mr.  Jarman's  opinion,  2  Pow.  Dev.  edit.  Jarm. 
488-492  ;  2  Jarm.  Wills  300-305  ;)  it  had  been  at  all 
shaken  thereby — the  rule  that  even  "heirs  of  the 
body"  may  be  read,  under  circumstances,  so  as  to  mean 
"children,"  and  that  when  so  read,  those  words  will 
give,  as  this  word,  when  not  forced  out  of  its  natural 
signification,  gives,  to  the  first  taker  no  more  than  a 
life  estate.  Jordan  v.  Adams^  6  Gomm.  Bench  X.  S. 
748,  9  id.  483 ;  Pryor  v.  Duncan^  6  Gratt.  27,  explained 
12  id.  149,  Moore  v.  Brooks. 

From  these  authorities,  of  all  grades,  a  conclusion 
results,  a  fortiori^  which  numerous  other  authorities, 
level  to  the  precise  point,  have  established ;  namely, 
that  where,  after  an  estate  for  life,  or  for  lives, — ex- 
pressly,— given  to  the  first  taker,  a  limitation,  in  the 
same  will,  to  such  first  taker's  "children"  living  at  the 
termination  of  the  particular  estate  so  given  him,  pur- 
ports to  give  each  of  them,  in  his  or  her  distinct  and 
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several  share,  an  estate  descendable  from  him  or  her  as      isoe. 

Janua 
Term. 


the  root  of  inheritance,  whether  to  the  respective  heirs  of    ^^^^^ 


theirbodies,  (Sm.  Ex.  Int.  §  479-4:83  ;  Webster  v.  Cooper, 

14  How.  488  ;  see  also  Hays  v.  Hays,  5  Richards.  31 ;  and  wife 
MandeviUev.  Carrick,  3Rid^ew.  352, 367-368, Ridgew.    g^^^^,^ 
L.  &  S.  485  ;  Hamilton  v.   West,  10  Ir.  Eq.  Rep.  75  ;)  ex'or  &  ais 
or,  as  in  the   sequel  will  appear   more  pertinent  on 
the  present  occasion,  to  their  respective  heirs  general, 
{ Ginger  \.  White,  Willes  348 ;  North  v.  Martin,  6  Sim. 
266 ;  Lees  v.  Mosley,  1  Younge  &  Coll.  Exch.  R.  589 ; 
Greenwood  v.  Rothwell,  5  Man.  &  G.  628,  6  Scott's  N. 
R.  670,  6  Beav.  492 ;  Slater  v.  Dangerfield,  15  Mees.  & 
W.  263 ;  Bla/nchardY.  Brooks,  12  Pick.  47 ;  re  Saiidei*s, 
4  Paige  293 ;  Miller  v.  Lynn,  7  Penns.  St.  Rep.  443  : 
Gemet  v.  Lynn,  31  id.  94 ;  Guthrie^ s  Appeal,  37  id.  9  ; 
CheuPs  Appeal,  ibid.  23 ;  Lantz  v.  Truster,  ibid.  482 
Dm  V.  Parker,  12  Ired.  123 ;    Williams  v.  Beastey,  1 
Winst  102  ;  Doe\.  Jackmxm,  5  Ind.  Rep.  288 ;  see  also 
SissonY.  Seahury,  1  Sumn.  235  ;  Jones w.  Ward,  5  Ired. 
Eq.  Rep.  400:  Birthright  d.  Hall  Y.Hall,  3  Munf .  536 ; 
Shackdford  v.  Newbill,  2  Patt.  &  H.  232  ;)  there  such 
limitation  has  not   the   effect   of   enlarging  the  first 
taker's  estate,  so  as  to  make  the  children's  remainder 
coalesce  therewith,  but  they  will  take  as  purchasers : 
And  this  is  not  varied  even  where  there  follows  an 
ultimate  limitation  over,  in  default,  or  for  want,  of 
issue,  shown  by  the  context  to  mean  * 'children,"  of 
the  first  taker,  2  Jarm.  Wills  372-379  ;  Hayes's  Prin- 
ciples for  Expounding  Dispositions  of  Real  Estate  to 
Ancestor  &c.  29-31 ;  see  also  Tucker  v.  Baker,  11  Ir. 
Eq.  Rep.  104 ;  .S'.  O.  {Baker  v.  Tucki^,)  3  H.  L.  C.  106, 
2  Engl.  L.  &E.  Rep.  1 ;  Richards  y.  Davies,  13Comm. 
Bench  N.  S.  69,  861 ;  Wright  v.  BoAiry,  7  Gushing  105  ; 
Powell  V.  Board  of  Domestic  Missions,  49  Penns.  St. 
Rep.  46. 

But  it  is  insisted  by  counsel  opposite  that,  if  this  be 
so,  still,  where  the  limitation  after  an  express  life  es- 
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1869.     tate  to  the  first  taker  is  such,  as  would  give  his  chil- 
^Term^^  dreu,  in  the  character  oi purchasers^  no  more  than  a  life 


estate,  there  a  different  rule  must  obtain:  The  conten- 

and  wife  tion  (if  I  rightly  conceive  it)  being,  that  because  of  the 
stone's  <i®f  ^ctiv^ness  of  such  a  limitation,  to  meet  the  presumed 
cx'or  &ais  (certainly  not  declared  or  demonstrated)  intention  of  the 
devisor  in  favour  of  all  the  posterity  proceeding  from 
the  first  taker,  his  life  estate  must  be  changed  into  fee 
tail,  by  constructiouy  as  a  necessary  means  towards,  in 
this  respect,  accomplishing  the  testator's  intention. 
And,  notwithstanding  the  devise  in  question  was  made 
long  after  the  first  of  January  1787,  when  the  statute 
of  1785,  (12  Hen.  Stat.  157,)  dispensing  with  words  of 
inheritance  to  create  a  fee  simple,  took  effect,  it  is  in- 
sisted further  that  the  limitation  therein  to  the  firet 
taker's  children  must  be  construed  to  give  them,  as 
purchasers,  no  larger  an  estate  than  for  their  own  lives  ; 
because  such,  before  that  statute,  was  the  rule  of  con- 
struction, and  the  lex  temporis^  under  which  Caleb 
Stone  both  made  his  will  and  died,  ordained  that 
''every  estate  in  lands  which  since  [7. Oct.  1776]  hath 
been  limited,  or  hereafter  shall  be  limited,  so  that,  as 
the  law  aforetime  was,  such  estate  would  have  been  an 
estate  tail,  shall  be  deemed  to  have  been  and  to  con- 
tinue an  estate  in  fee  simple."  V.  L.  1803,  1814,  e. 
90,  s.  9. — On  the  latter  of  these  points  I  waive  all  con- 
tention, since  the  case  of  Doe  d.  See  v.  Craigen^  8  Leigh 
449,  wherein  President  Tucker  explicitly  succumbed 
to  this  court's  decisions  in  the  prior  cases  there  (p.  452) 
cited  by  him.  And  I  do  this  the  more  cheerfully,  be- 
cause, on  the  former  point  I  conceive  the  law  to  be 
perfectly  settled,  that  a  limitation  to  one  for  life,  with 
remainder  to  his  children  for  life^  pever  gave  an  estate 
tail  to  the  first  taker ;  does  not  now  give  such  an  es- 
tate, where  the  law  still  continues  in  force  as  it  was 
here  "aforetime." 

For  this  I  shall  go  no  further  back  than  Wild's  case^ 
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commonly  so-called.     And,   as  there  has  been  a  mar-      isod. 
yellous   amount   of   blundering  (I   can  find   no  fitter  "^^^^^ 

word),  about  this  leading  case,   even  among  persons 

so  learned  and  intelligent  as  Lord  Alvanley  and  Lord  j^^^^^ 
St.  Leonards,  whose  errors  are  reproduced  by  counsel       v. 
opposite,  I  propose,  first  of  all,  to  remove  out  of  our exor & ais 
way  those  errors. 

The  book  called  Sir  Francis  Moore's  Reports,  con- 
taining cases  which  run  through  one  hundl'ed  and 
thirty-five  years,  and  which  therefore,  however  they 
may  have  been  of  his  collecting,  out  of  other  men's  m. 
8.  8.,  were  certainly  not  all  of  his  own  reporting,  was 
first  published  in  1663,  long  after  his  death,  (which 
happened  20  Nov.  1621,  Wallace's  Reporters,  3rd  edit. 
36;)  and  more  than  sixty  years  after  the  case  here  in 
question  had  been  decided  ;  which  is  reported  in  that 
volume,  p.  397,  pi.  519,  by  the  name  of  Richardson  v. 
YaTcUey.  So  much  of  the  report  as  is  here  material, 
literally  translated  froiri  the  norman-f rench,  or  rather 
the  iw^-f rench  of  that  time,  is  as  follows  :  *'Hill.  37 
Eliz.  rot.  1030.  .  In  ejectionejirmae^  the  jury  found  a  de- 
vise to  wife  for  life,  and  after  to  son,  and,  if  he  should 
die  without  issue,  to  the  chUd  which  then  was  in  utero 
matris^  she  being  far  gone  with  child,  and  its  issues 
in  tail.  Item^  my  wUl  is,  if  my  wife  die  and  my  chil- 
dren, without  issue  of  my  children  living,  that  then  the 
land  shall  remain  to  Richard  Wild  and  his  wife^  amd  after 
their  death  to  their  children.  The  devisor  dies,  his  wife 
and  all  his  children  also  die  without  issue,  and  Wild 
and  his  wife  die,  having  issue  :  And  the  question  was, 
whether  Wild  and  his  wife  had  an  estate  in  tail,  or  that 
they  had  only  for  life,  with  a  remainder  by  purchase 
for  life  to  their  children  born  at  the  time  of  the  devise. 
And  Popham  and  Gawdy,  that  it  is  an  estate  tail  in 
them.  And  Clench  and  Fenner,  that  [it  is]  an  estate 
only  for  life."— In  reporting  the  same  case,  6  Rep.  16J, 
under  the  caption  '*  Wild*s  case,  Hil.  41  Eliz.     In  the 
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j8(».      King's  Bench,"  Coke  says:   **Hil.  37  Eliz.  mejeetione 
^i^rm.^  ^r;wa<5  between  Richxirdson  and  Yardley^  in  the  King'a 

Bench,  on  not  guilty  pleaded,  the  jury  gave  a  special 

and  wife  verdict  to  this  effect.     Land  was  devised  to  A.  for  life, 
^  ^-  .    the  remainder  to  B.    and  the  heirs  of  his  body,  the 

Stone  s  ^  ^        ^  . 

exor  &  ais  remainder  Ho  Rowland  Wild  and  his  wife^  andafter  their 
decease  to  their  cAe'Ze^^n,'  Rowland  and  his  wife  theii  hav- 
ing issue  a  son  and  a  daughter  \  and  afterwards  the 
devisor  died,  and  after  his  decease  A.  died,  B.  died 
without  issue,  Rowland  and  his  wife  died,  and  the  firm 
had  is9v^  a  daughter,  and  died  :  If  this  daughter  shovXA. 
have  the  land  or  not,  was  the  question ;  and  it  consisted 
only  upon  the  consideration  what  estate  Rowland  and 
his  wife  had,  viz.  if  they  had  an  estate  tail,  or  an  estate 
for  life  with  remainder  to  their  children  yw-  life.  And 
the  case,  for  difficulty,  was  argued  before  aU  the  judges 
of  England ;  and  it  was  resolved,  that  Rowland  and  his 
wife  had  hut  an  estate  for  life^  with  remainder  to  their 
children  yi>r  life^  and/w?  estate  tail  ;"  (so  that  the  daugh- 
ter of  Rowland's  son  did  not  get  the  land,  whatever 
intention  of  the  testator  might  be  presumed  in  favour 
of  all  the  posterity  of  Rowland  :)  And  then  Coke  re 
lates,  at  considerable  length,  the  reasons  and  resolu- 
tions of  the  judges.  Which  (it  is,  for  our  present  pur- 
pose, worth  noticing,)  he  published m  1607,  the  case 
having  been  decided  only  some  five,  or  at  most  six,. 
years  before  ;  almost  every  judge  of  England,  that  had 
been  on  the  bench  when,  as  he  states,  the  case  had 
been  argued  before  them  all,  and  moreover  a  large 
number  of  Serjeants,  and  barristers,  and  law-students 
(of  that  day,  since  come  to  the  bar),  who  must  have 
been  at  the  time  well  informed,  in  the  main,  concerning 
a  case  of  so  much  public  expectation  (in  the  profes- 
sion) as  this  was,  being  still  alive  ;  who  very  frequently 
met  one  another  in  Westminster  Hall  and  in  the 
temples  and  inns  of  court,  and  elsewhere ;  and  must 
have  been  startled,  and  thereupon  compared  notes,  at 
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any  serious  misreport  of  the  case  in  a  book  of  such     iw. 
commanding  authority,  such  universal  and  immediate  '^T^rm.^ 

perusal  among  lawyers  (in  the  then,  not  comparative 

only,  but  absolute,  paucity  of  law-books),  as  each  Part  and^^fe 
of  The  Reports  (published  in  Coke's  lifetime)  was  from  ^'  , 
the  beginning  :  Yet  this  report,  though  frequently  cited,  ex'or  &  ais 
within  a  few  years  after  its  publication,  as  well  as  in 
times  more  distant,  appears  to  have  been  never  im- 
peached, as  incorrect  or  in  any  manner  misleading, 
until  since  and  very  long  after)  the  publication  of 
Moore's  report  of  the  case  (if  it  is  his), — which  publi- 
cation assuredly  Moore  himself  never  would  have  per- 
mitted, without  (at  least)  a  correction  of  its  manifest 
defectiveness,  in  not  indicating  what  judgment  was  at 
last,  or  whether  any  was  ever,  rendered.  But,  of 
very  late  time,  comparatively  speaking,  some  sort  of 
disparagement  has  been,  in  consequence  of  that  publi- 
cation, attempted  to  be  cast  on  Coke's  report,  by  the 
two  modem  law-lords  before  mentioned.  Thus,  in 
SealeY,  Barter^  2  Bos.  &  P.  492-493,  Lord  Alvanley 
said:  ^^Wylde^s  [WilcTs]  case  (which  is  the  leading 
case  upon  this  subject)  was  cited  and  relied  on.  I  will 
shortly  state  that  case  as  it  is  reported  in  6  Co.  16,  and 
in  Moore  397,  under  the  name  of  Richardson  v.  Tard- 
ley ;  for  though  the  titles  of  the  cases  are  different  and 
one  is  stated  to  have  been  in  the  41  Eliz.  and  the  other 
in  the  37  Eliz. ,  it  is  hardly  possible  to  consider  them  as 
different  cases,  especially  as  the  name  of  Wylde  occurs 
in  them  both,  and  the  circumstances  are  so  nearly  the 
same ;  and  indeed  in  some  books,  where  the  report  in 
Moore  has  been  cited,  it  has  been  said  that  the  same 
case  was  better  reported  in  Coke."  His  lordship  then 
states,  with  substantial  accuracy,  the  principal  case 
from  Coke's  account  of  it ;  after  which  he  proceeds 
thus  :  *«Buta  case  was  there  put  as  good  law,  that  if 
A.  devise  to  B.  and  his  children  or  issues  and  he  hath 
not  any  issue  at  the  time  of  the  devise,  the  same  is  an 
14 
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1860.      estate  tail ;  and  a  case  is  -cited  from  Serjeant   Bend- 

^rm^  loes's  reports,  which  was  a  devise  to  husband  and  wife 

and  the  men  children  of  their  bodies  begotten,  and  it 

Moon         .  .  e>  ' 

and  wife  did  not  appear  in  the  case  that  thej  had  any  issue 
e»7*  ,  male  at  the  time  of  the  devise,  and  therefore  it  was 
ex'or&ais  adjudged  that  they  had  an  estate  tail  to  them  and  to 
the  heirs  [male]  of  their  bodies.  According  to  tbe 
report  in  Moore,  Popham  and  Gawdy  held  that 
Wylde  took  an  estate  tail  notwithitanding  that  he  had 
children  living  at  the  time  of  the  devise^  though  Fenner 
and  Clench  thought  it  was  only  an  estate  for  life.  It 
appears  therefore  that  two  of  the  judges  were  dis- 
posed" to  think  that  an  estate  tail  would  pass  even  in  a 
case  where  children  were  in  esse  at  the  date  of  the 
will,  and  they  all  agreed  that,  if  nx)  children  had  leeft 
hom^  it  would  ha/ve  been  an  estate  tail, ' '  And  on  this  criti- 
cism of  Wildes  case  by  Lord  Alvanley,  indorsed  by- 
Lord  St.  Leonards,  (to  be  sure,  in  his  character  of 
counsel  only,)  Mr.  Pettit  relies  for  overthrowing  the 
credit  of  Sir  Edward  Coke's  report  of  that  case. 

Now,  never  in  my  whole  reading  have  I  met  with 
any  passage,  emanating  from  a  respectable  source,  more 
remarkable  for  oscitancy  than  this  is.  Besides  mis- 
takes in  point  of  expression,  not  all  of  which  are  ex- 
hibited in  my  proceeding  extract.  Lord  Alvanley  shows 
that  he  could  not  have  read  Coke's  report,  or  Moore's, 
with  any  but  the  most  drowsy  sort  of  attention.  He 
resorts  to  probable  arguments  for  proving  the  case  in 
both  reports  to  be  the  same,  notwithstanding  the  dif- 
ference of  names,  though  Coke  expressly  states  it  to 
have  been  between  the  same  parties  as  Moore  does ; 
and  notwithstanding  the  difference  of  times,  though 
Coke  expressly  states  it  to  have  arisen  at  the  same  time 
and  in  the  manner  Moore  does  :  And  then,  notwith- 
standing the  real  difference  of  dates,  to  which  what  is 
respectively  reported  by  them  in  regard  to  judicial  sen- 
timent refers,  he  takes  it  for  granted  that  the  opinions 
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of  the ybur  judges  in  the  King's  Bench,   which  alone     i869. 
Moore  mentions,  are  the  same  which,  delivered  about  '^^^^^ 

four  years  later,   Coke  reports  of  all  the  judges  of 

England ;  before  whom,  he  tells  us  expressly,  the  case  and  wife 
wasdebated^t>p^^c?*2?^cwZ/a^<?77i,  meaning  (no  doubt)  on       ^- , 
account  of  that  very  divUion  in  the  King's  Bench  men-  ex'or&  ais 
tioned  by  Moore, — in  conformity  with  what  was  a  com- 
mon practice  in  those  days  and  long  before  and  long 
after.     Witness  (besides  the  text-books,  Co.  Lit.  71  h — 
72  a;  4  Inst.  68,  110,  119  ;  3  Blackst.  Comm.  56 ;  1 
Wooddes.  122;  3  Steph.  Comm.  418-419  ;)  CapeVscaae, 
IRep.  57  J-61a,  62  a/  Shelley's  case,  id.  92  J-93a,  105  J, 
106  a/   ChudleigKs  casey  id.  117  ft-119  J,  121  a,  132  a; 
Lord  CromwelVs  case,  2  Rep.  72  h;  Butler  cfe  Baker's 
case,  3  Rep..  25  lh-26a;  Knight's  case,  5  Rep.  55  a,  56  a/ 
— Calmn's  case,  7  Rep.  2  o-J,  28  b/   Case  of  Sutton's 
Hospital,  .10  Rep.  22  o-J,  23  a,  24  J/  (these  two  were 
remarked  upon  by  Coke  himself,  then  chief  justice  of  the 
King' 8  Bench,  in  WarrainY.  Smith,  3  Bulstr.  146,  not 
quite  accurately,  supposing  that  report  correct ;  compare 
Sladescase^  4  Rep.  92a,  93  a/) — Manby\.  Scott,  2Sm. 
Lead.  Cas.  248,  249, 1  Lew.  7,  1  Sid.  109,  O.  Bridgm. 
229,  266  ;  Bai/nbridge  v.  Ga/rdiner,  id.  402  ;   Colling- 
woodv.  Pace,  id.  410, 416  ;  1  Sid.  193, 194, 1  Ventr.  413  ; 
AtkynsY.  Clare,  id.  399, 412  :  Which  cases,  withnuriier- 
ous  others  in  this  respect  similar,   show  that  on  sxxth 
occasions,  contrariwise  to  the  practice  upon  writs  of 
error*  the  case  was  considered  as  not,  though  the  ques- 
tion was,   removed ;   and   when   the  latter   had  been 
decided  by   the  judges   of  all   the  courts,  including 
those  of   the  court  from  which   th6   question  came, 
judgment,  conformably  to  the  decision  of  all,  or  of  the 
major  part  of  all,  the  judges  so  convened,   was  ren- 
dered in  the  court  wherein  the  case  was  still  pending 
unremoved,  and  as  the  judgment  of  the  judges  of  that 
court ;  agreeably  to  what  Coke  reports  to  have  been 
actually  done  in  Hil.  41  Eliz.  in  WiWs  case.     What  is 
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1800.     still  more  remarkable,  Lord  Alvanley  makes  these  very 
^^m^  gross  mistakes,   although  the  sentence  of  hb  opinion 


immediately  following  what  I  have  quoted  is,    *'The 

and  wife  next  case   to   which   I   shall  allude  is  that   of   King 
st<me'8   V.  3lelling/^'*  which  is  always  cited  from  the  report  of 
ex'or&aisji^  in  1  Ventr.  as  incomparably  the  best;  and  there  he 
was  stared  in  the  face  with  such  expressions  as  these  : 
by  Rainsford  J.,    pp.    225-6,    *^I  rely  mainly  upon 
WiWs  cdse^  6  Co.,  which  was  brought  before  all  the 
judges  of  England ;"  by  Twisden  J.,  p.  227,  "I  rely 
mainly  upon  WUcPs  case^  6  Co.,  and  the  case  quoted  out 
of  Benloe  in  the  end  of  that  case,"  giving  it  as  it  is 
given  in  6  Rep.  17  J/   **  'tis  true,  that  case  is  variously 
reported  in  the  books,  but  I  adhere  to  my  Lord  Coke, 
presuming  that,    that   being  brought   before   all  the 
judges,   in  the  argument  of    Wildes  case^  it  was  a  true 
report;"  and  by  Hale  C.  J.,   p.  231,    <'the  court  of 
King's  Bench  were  at  first  divided  ;  indeed  it  was  after- 
wards adjudged  an  estate  ybr  life  to  Wild  and  his  wife. " 
But  the  most  serious  in  point  of  importance,   though 
not  the  sole  remaining,  nor  the  most  remarkable,  of  his 
oversights  (in  this  astounding  collection  of  them)  is 
exposed  as  follows  by  Mr.  Jarman  :  *<In  Scale  y.  Barter  j 
Lord  Alvanley  observed  that  according  to  the  report 
of  WiWs  case  in  Moore,  two  of  the  judges  thought  it 
was  an  estate  tail  in  him,  though  there  were  children  at 
the  time  of  the  devise ;  but  probably  it  did  not  occur 
to  his  lordship,   that  the  devise  in  that  case  was  to 
[Wild]  and  his  wife  and,  after  their  deaths  to  their  chil- 
dren ;  which,  it  is  now  admitted  on  all  hands^  gives  an 
estate  for  life  to  the  parents,   with  remainder  to  their 
children;  so  that,"  continues  Mr.  Jarman,  ^Hhe  notion 
as  to  its  being  an  estate  tail  wa^  clearly  untenable /^^  (2 
Jarm.  Wills  315 ;)  a  remark  repeated  from  Mr.  Jar- 
man's  supplemental  volume  to  Pow.  Dev.  502;  and 
again  repeated  in  the  third  edition  (p.  372,)  doubtless 
also  in  the  second,  of  his  work  on  wills,   by  Wolsten- 
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holme-and  Vincent,   his  English  editors,   who  by  no      imd. 
means  adopt  implicitly  aU  his  views ;  and  not  quar-    ^^^ 

relied  with  by  Mr.  Perkins,  his  well-known  American 

•editor.  Finally,  the  statement  of  Lord  Alvanley,  that  and  wife 
''they  all,"  meaning  all  the  four  judges  of  the  King's  g^^^^.^ 
Bench,  * 'agreed  that,  if  no  children  had  been  born,  itex'or&ais 
would  have  been  an  estate  tail," — this  most  extraor- 
dinary statement, — ^has  no  warrant  whatever  in  (even) 
Moore's  report;  nor  in  another  report  of  what  is 
doubtless  the  same  case,  in  Gouldsb.  139,  pi.  47, 
although  given  there  without  any  name,  and  among 
cases  of  Hil.  43  Eliz. ;  while  it  is,  in  the  most  positive 
manner,  contradicted  by  Coke's  report,  published  very 
soon  after  he  was  made  chief  justice  of  the  Common 
Pleas,  when  his  intellectual  powers  were  in  their 
zenith,  of  a  case  which  he  doubtless  had  himself 
argued,  and  which  his  report  of  it  shews  him  to  have 
understood  perfectly.  No  counsel  is,  indeed,  named 
in  any  report  I  have  seen  of  it ;  but,  besides  its  being 
hardly  possible  that  Coke,  then  at  the  head  of  the 
common-law  bar,  should  not  have  been  engaged  in 
such  a  case,  in  1  Ventr.  231,  KingY.  Melling^  it  is  said 
by  Hale  C.  J. ,  that  Coke  did  argue  the  case  in  Moore 
397,  of  Rlchao'daon  v.  Yardley;  which  fact  may  well 
have  been  known  to  him,  from  some  yet  unpublished 
MS.  note  of  the  case,  or  from  tradition  not  then  worn 
out  in  the  profession,  or  from  Sir  Francis  Moore's 
iJommunication,  whose  grand-daughter  was  Hale's  first 
wife.  Life  of  Hale  (prefixed  to  Runn.  edit.  Hal.  Hist. 
Comm.  Law,  Dubl.  1792,)  p.  xxxiii ;  Wallace's  Re- 
porters, 3rd  edit.  86. — ^Professor  Hoffman,  in  his  Course 
of  Legal  Study,  gives  a  selection  of  leading  cases  from 
Coke's  Reports ;  and  his  neat  and  at  the  same  time 
accurate  abstract  of  Wild^B  case  is  in  these  words: 
"Devise  to  baron  and  feme,  and  after  their  decease  to 
their  children,  or,  r^wai7i<i^  to  their  children  ;  whether 
they  have  or  have  not  children  at  the  time,  this  is  but 
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i8«.      an  estate  for  life  in  baron  and  feme,  remainder  to  their 

Term,    children.     But  if  lands  are  devised  to  A.  and  his  chil- 

~         dren  or  issue,  he  having  none  at  the  time^  A.  takes  an 

and  wife  estate  tail;  but  if  he  have  children  at  the  thne^  he  and  his 

Stone's   children  take  b. joint  estate  for  life. ' '     Hoflfm.  Leg.  Stud. 

ex'or&ais  2nd  edit.  203. 

Having  said  thus  much,  I  am  content  to  leave  to  the 
court  whether  <<  Wildes  case  is  a  strong  authority  for  an 
estate  tail   here,"  as  counsel  opposite  insists  it  is;  or 
even  so  much  as  the  very  slightest  of  all  possible  au- 
thorities for  such  a  position.     Misunderstood,  as  Lord 
Alvanley  misunderstood  and  misstated  it,   perhaps  it 
would  countenance  such  a  position  ;  but,  with  the  due 
corrective  applied,  it  affords  not  any  such  countenance. 
While  if  that  be  true  which,  as  counsel  opposite  says, 
''towards  the  end  of  [Coke's]  report  is  asserted,"  it 
manifestly  tends  contrariwise;  namely,   ''that  if  a  de- 
vise be  to  A.  for  life,  and  after  his  death  to  his  children, 
then,  even  though  A.  has  no  child  at  the  time^  he  shall 
only  take  a  life  estate  with  remainder  for  life  to  his  chil- 
dren."    Accordingly  that  gentleman  manifestly  feels 
an  incumbent  onxm  on  him  to  give  some  answer  to  this 
(as  he  styles  it)  assertion;  and  his  answer  is,  that  it  is 
"a  mere  obiter  dictum..'^'*     Tome  the  propriety  seems 
very  questionable,  of  calling  a  solemn  resolution  by  the 
twelve  assembled   judges,    upon  a  point    deliberately 
considered,  a  *'mere"  obiter  dictum^  even  when  it  is  not 
strictly  necessary  to  the  decision.     I  will  not,  however, 
consume  time   in  remarking  further   upon  that  topic  ; 
but  will  at  once  advance  three  (more  pertinent)  propo- 
sitions :  First,    that    this  resolution   is   an  inevitable 
corollary  from  the  precise   point  upon  which  the  case 
was  actually  decided :  Second,  that  if  no  such  decision 
had  been  made,  and  the  matter  was  now  resting  upon 
that  resolution  and  the  reasoning  in  support  of  it  fur- 
nished, with   admirable  clearness,    in   Coke's  report, 
without  a  particle  of   influence  in  point   of  authority. 
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from  either  the  judges  that  adopted  it,  or  the  great     i8». 
jurist  who,  with  his  own  manifest  approbation  thereof,  ^Term]^ 

has  reported  it,  still  it  would  stand  irrefragdble;  and 

these  two  propositions  I  simply  submit  to  the  court:  and  wife 
Third,  that  the  matter  does  not  now  rest  there,  but  the   ^J'  , 

'  '  stone's 

"resolution"  has  been  since  confirmed  in  a  vast  multi-ex'or&ais 
tude  of  cases,  by  solemn  decision,  until  the  doctrine 
has  become,  in  the  words  of  Mr.  Jarman  before  quoted, 
'^admittedon  all  hands," — ^to  such  a  degree  that  he  did 
not  think  it  worth  while  to  quote  authorities  at  all  in 
support  of  it;  and  this  proposition  I  shall  proceed  at 
once  to  maintain,  by  citing  some  out  of  that  multitude 
of  cases;  Goodwin  v.  Goodwin^  3  Atk.  370,  1  Ves.  sen. 
226;  Denn  v.  Page^  3  Dougl.  294,  1  Bos.  &  P.  261,  n. ; 
Hay  V.  Coventry^  3  Dumf .  &E.  33;  FosterY.Romneyy  \l 
East  594;  Doe\.  Vaughan,  5  Barn.  &  Aid.  464,  1  Dowl. 
&  R.  52;  Ashley  v.  Ashley^  6  Sim.  358. 

In  the  first  of  these  six  cases,  a  testator  having  given 
his  estate  in  Norfolk,  after  the  death  of  his  wife,  "to 
Joan  Seaman  for  her  life,  and  afterwards  to  her  chil- 
dren, to  be  equally  divided  amongst  them  share  and 
share  alike;  and,  for  want  of  such  children,"  to  the 
testator's  right  heir  on  the  side  of  his  father;  Joan 
having  one  or  more  children  born  in  the  lifetime  of 
the  testator,  and  one  or  more  born  after  his  death; 
Lord  Hardwicke  held  that  each  of  her  children  took, 
by  purchase,  in  remainder,  an  estate  for  life  and  no 
longer.  In  the  last  of  them,  a  testator  having  devised 
an  estate  to  A.  for  life,  remainder  to  all  the  children 
of  A.  as  tenants  in  common  and  not  as  joint-tenants; 
and,  for  want  of  such  issue,  to  B.  for  life,  remainder 
to  all  the  children  of  B.  as  tenants  in  common  and  not 
as  joint-tenants;  and,  for  want  of  such  issue,  to  C.  in 
fee;  Sir  Lancelot  Shadwell  V.  C.  held  that  the  chil- 
dren of  A.  took,  as  purchasers,  in  remainder,  estates 
for  life,  with  cross-remainders  between  them  for  life, 
with  remainder  to  B.  for  life,  with  remainder  to  her 
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1860.     children  for  life,  with  cross-remainder    between  them 
^Terrn^  for  life,  with  an  ultimate  remainder  to  C.  in  fee.    And 

the  whole  half  dozen  have  (out  of  a  much  larger  num- 

and  wife  ber  of  English  and  American  cases  to  the  like  effect) 
stone's  ^^^^  selected  for  their  possessing  a  remarkable  prop- 
ex'or&aiserty,  namely,  that  of  overthrowing,  simultaneously, 
no  less  than  three  points  of  opposite  counsel's  argu- 
ment. First,  in  all  of  them,  subsequent  to  Goodwin 
V.  Goodnjoin^  it  was  manifestly  considered^  and  in  some  of 
them  it  was  decided^  as  it  wm  in  that  case,  to  be  no 
way  material  whether  the  children,  or  sons,  or  daugh- 
ters, or  any  of  them,  were  or  were  not  born  at  the  date 
of  the  will  or  in  the  lifetime  of  the  testator:  agreeably 
to  what,  in  that  earliest  case  of  the  six,  Lord  Hard- 
wicke  said:  ** Wherever  there  is  a  remainder  to  chil- 
dren, by  a  settlement  or  will,  it  is  not  material  whether 
they  are  alive  or  not;  for  it  will  vest  in  different  parts 
and  proportions,  as  they  come  in  esse.  As  to  the  in- 
terest these  several  children  took  under  this  devise,  it 
clearly  is  as  tenants  in  common  for  their  lives  oftfi/j 
remainder  over  to  the  heir  [of  the  devisor]  on  the  side 
of  [his  father];  and  this  according  to  Wildes  case/'' 
1  Ves.  sen.  227. — Next,  in  all  of  them  it  was  held,  that 
the  first  taker  had  not  an  estate  tail,  but  only  an  estate 
for  life,  althotcgh  the  remainder  to  his  or  her  children 
or  sons  or  daughters  was  for  life  only^  withmd  a  pro- 
vision for  ^^€^V  descendants. — Lastly,  there  was  in  each 
of  them,  though  there  was  not  (as  Mr.  Pettit  points 
out)  in  WiWs  case^  a  limitation  over  in  default  of  such 
issue. 

Under  this  last  head  the  fault  of  that  gentleman's 
argument, — or  rather  its  excellence,  regarded  as  an 
effort  in  support  of  a  bad  cause, — consists  in  his  not  dis- 
tinguishing between  limitations  over  upon  a  definite, 
and  such  limitations  upon  an  indefinite,  failure  of 
issue:  Which  distinction  is  well  illustrated  in  one  and 
the  same  case  of   Curtis  v.  Longstreth^  44  Penns.  St 
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Eep.  297.     There  a  testator  devised  his  dwelling-house      isag. 
to  one  '^for  his  natural  life,  not  to  be  sold  or  exchanged  ""^Term^ 

while  he  lives,  and  at  his  death  to  vest  in  his  heirs  as 

tenants  in  common ;  but  should  he  die  without  issue,  and  wife 
then  the  said  property  to  descend  to"  the  testator's  ▼. 
"surviving  heirs  ;"  and  he  devised  to  the  same  person  ex'.n  &  ais 
^'also  for  and  during  his  natural  Ufe"  another  mes- 
suage with  its  appurtenances,  <<and,  after  his  decease, 
the  same  to  go  to  his  children^  share  and  share  alike  ; 
but  should  he  die  without  issue,  then  the  said  property 
to  be  equally  divided  among"  the  testator's  **sur- 
viving  heirs :"  And,  the  first  taker's  interest  in  both 
properties  having  been  sold  by  the  sheriff ;  on  a  case 
stated  for  the  court's  opinion,  it  was  held,  1.  that  the 
devisee  took  an  estate  tail  in  the  dwelling-house,  which 
estate,  under  the  Pennsylvania  statute  of  April  1859, 
became  a  fee  simple ;  but  2.  that  he  took  no  more 
than  a  life  estate  in  the  other  messuage,  the  gift  of  it 
being,  not  to  him  omd  his  children  immediately,  but  to 
him  and  afterwards  by  way  of  remainder  to  them,  and 
the  words  **should  he  die  without  issue"  being  con- 
strued to  mean  '* without  «w<?A issue," — ^that  is,  in  the 
latter  clause,  ^* without  cAiZ^r^Ti/"  while  in  the  former 
it  meant  '* without  heirs  (issue)  of  his  hody^ — Whether 
this  was  a  correct  interpretation  of  the  phrase  '*die 
without  issue,"  where  it  occurred  in  each  or  in  either 
of  the  clauses  of  that  will,  I  am,  in  the  present  case, 
no  way  concerned  to  inquire ;  since  the  decision,  right 
or  wrong,  serves  equally  well  the  purpose  of  mere  illus- 
tration ;  one  branch  of  it  proceeding  upon  the  prin- 
ciple, that  a  limitation  to  the  first  taker  for  life,  re- 
mainder to  his  children^  remainder  over  in  default  of 
9nuih  issue,  to  wit,  children^  gives  to  the  first  taker  no 
more  than  a  life  estate, — ^as  in  the  six  English  caseg 
last  cited  by  me ;  the  other  branch  of  it  proceeding 
upon  the  principle,  not  less  thoroughly  settled,  that  a 
similar  limitation  over   upon  an   indefinite  failure  of 
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1M9.  heir8  of  the  hody  (issue)  of  the  first  taker  will  make  him 
lirm^  tenant  in  tail, — subject  to  the  distinctions  I  shall  now 

state. 

and  wife  If  land  were  devised,  in  Virginia,  by  the  will  of  a 
stone's   *^8^t<>^'  ^^o  died  before  1  Jan.   1820,  to  one  and  his 

ex'or&ais  heirs,  or  to  one  for  his  natural  life,  or  to  one  (simply), 
with  a  limitation  over  upon  his  dying  without  issue,  or 
without  leaving  issue,  (these  being  in  regard  to  real 
estate  phrases  of  ohe  and  the  same  import,  Sm.  Ex. 
Int.  §  538  ;)  in  each  form  of  devise  the  first  taker  would 
have  an  immediate  estate  tail ;  but  if,  in  such  a  will,  land 
were  devised  to  one  for  life,  or  to  one  (simply),  with 
remainder  to  his  children,  or  sons,  or  daughtei-s,  for 
life,  or  without  definite  expression  of  the  quantum  of 
their  estate,  remainder  over  in  case  the  first  taker 
should  die  without  issue  or  without  leaving  issue,  so 
expressed  as  to  shew  by  the  context  that  an  indefinite 
failure  of  issvs  was  the  contemplated  event,  the  first 
taker  would  have  an  immediate  estate  ybr  life  only,  with 
remainder  to  his  children,  or  sons,  or  daughters,  for 
life,  remainder  to  the  first  taker  himself  in  tail^  (2  Jarm. 
Wills  380-397  ;  Monypenny  v.  Bering^  9  Mann.  Gr.  & 
S.  793 ;  Key  v.  Key,  19  Engl.  L.  &  E:  Rep.  617,  622, 
627,  4  De  Gex,  M.  &  G.  73  ;  Parley  y.  Tootal,  3  Herlst. 
&  C.  (Am.  ed.)  1013,  1019-1020,  11  H.  L.  Gas.  143; 
Denywtt  v.  Dennett,  40  New  Hampsh.  Rep.  493,  43  id. 
499  ;)  and  so,  were  the  limitation  over  upon  an  indef- 
inite failure  of  any  line  of  issue,  male  or  female  ;  the 
only  difference  being,  that  the  first  taker's  estate  tail, 
immediate,  or  mediate  (in  remainder),  would  be  an 
estate  tail  male,  or  an  estate  tail  female,  general  or  spe- 
cial :  Which  estate  tail,  of  any  kind,  in  possession  or 
in  remainder,  would,  since  7  Oct.  1776,  be  converted, 
by  force  of  legislative  will,  into  fee  simple  pure  and 
absolute  \  so  as  Ui  cut  off  all  limitations  subsequent  to 
such  estate  tail,  but  not  any  preceding  it.  And  upon 
this  ground  stands  every  case,  not  erroneously  decided, 
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which   opposite   counsel  has   cited,    or   which  can  be      isw. 
found,  wherein  a  first  taker  has  been  held  to  be  tenant  ^^^J 

in  tail,  either  in  possession  or  in  remainder,  under  a 

devise  to  such  taker  expressed  to  be  either  in  fee  sim-  and  wife 
pie,  or  for  life,  or  left  indefinite  ;  save  where,  after  a    g^^^.g 
devise  to  him,   a  remainder  has  been  limited,  in  terms  ex'or  &  ais 
or  in  effect,  to  the  heirs^  or  to  the  heirs  Tuale,  or  to  the 
heirs  female^  of  his  body;  so  as  to  bring  the  total  limi- 
tation within  the  grasp,  **iron  grasp"  it  may  well  be 
called,  of  the  Rule  in  Shelley's  case :  A  rule  so  clearly 
not  applicable  in  our  case,  that  I  propose  to  say  noth- 
ing further  concerning  it;  but,  on  the  contrary,  to 
confine  attention  (as  far  as  practicable)  to  the  class  of 
authorities  concerning   estates   tail  implied  from  any 
source  of  implication  suggested  by  Mr.  Pettit. 

The  most  (by  far)  of  his  authorities  cited  to  support 
the  position,  that  Nancy  Perry  would  have  taken  an  es- 
tate taU,  under  such  a  will  as  her  father's,  before 7  Oct. 
1776,  are  cases  in  which  there  was,  or  (what  is  tanta- 
mount in  estimating  their  effect  as  authorities)  there 
was  held  to  be,  a  limitation  upon  an  indefinite  failure  of 
issue,  general,  or  special  (as  either  being  of  one  sex, 
or  being  begotten  of  or  on  the  body  of  some  particu- 
larly described  husband  or  wife,  which  last  was  the 
case  of  ^nff  v.  Melling^  1  Ventr.  225,  better  ^^a^^c? in 
Pollexf .  101-102 ;)  sometimes  with,  sometimes  without, 
aid  from  other  features,  in  the  context  of  the  will,  as- 
sisting such  a  construction.  To  this  head  are  refer- 
able, of  the  cases  on  which  he  relies,  (besides  the  case 
just  mentioned,)  the  following  long  list,  viz :  Jesson  v. 
Wright,  2  Bligh.  1 ;  DoeY..  Applin,  4  Durnf.  &  E.  82  ; 
Doe  V.  Smith,  7  id.  531 ;  Wood  v.  Baron,  1  East  259 ; 
Orooke  v.  De  Yomdes,  9  Ves.  197  ;  Pierson  v.  Vickera, 
5  East  548,  2  Smith  160 ;  Barlow  v.  Salter,  17  Ves. 
479;  Doe  v.  Goldsmith,  7  Taunt.  209,  2  Marsh.  517; 
Simmons  v.  Simrnions,  8  Sim.  22 ;  King  v.  Burchall, 
Ambl.  379,  1  Eden  424 ;  Roe  v.  Grew,  2Wils.  322, 
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1860.      Wilm.  272  ;  Royw  Gametty^WB&h.  9  ;  Carter y.  Tyl^^ 
January  ^  ^^j  ^g. .  jj-.j^^^   Burrow,  3  id.  342  ;   Tate\.  TaUey, 


Term. 


id.  354  ;  EldHdge  v.  Fisher,  1  Hen.  &  M.  559  ;  Sydnar 

and  wife  V.  Sydnar,  2Munf.  263;  McCiintic  v.  Manns,  4  id.  328, 
SKme's    ^^^  *'  Kendall  v.  Eyre,  1  Rand.  288  ;  Goodrich^.  Hard- 
€a'or&al8^/^^,  3  id.  280;  Bells  v.  Gillespie,  5  id.  273;  Broaddus 
V.  Turner,  id.  308 ;  Ball  v.  Payne,  6  id.  73  ;  JiggetU 
V.  Davis,  1  Leigh  368,  401-402  ;  Callava  v.  P<9/?^,  3  id. 
103;  Bramhle   v.  Billups,  4  id.   90;  i)(?6  d.   See  v. 
Craigen,  8  id.  449 ;  Noxolin  v.   TTT^j/r^^,  8  Gratt.  346 ; 
Callis  V.  Xm^?,  11  id.  73  ;  Tinsley  v.  e/i>w^,  13  id.  289. 
And   under  this   head   are  properly   ranged  also  Doe 
V.  Cooper,\Yjd:sX»22^',DanseyY.  6^W^^A^, 4 Maule & S. 
61;    Wollen  v.  Andrewes,  2  Bingh.    126,  9  Moore  248; 
Tidhally.  Lupton,  IRand.  194 ;  and  i?<?^  c?.  Thomason 
V.  Andersons,  4  Leigh  118  ;  though  the  phrase  in  them 
was  **die  without  leaving  issue,"  or  some   similar  ex- 
pression,  which  difference  is   (as  I  have   heretofore 
noticed)  of  no  consequence  whatever  in  devises  of  real 
estate ;  such  phrase,  so  applied,   being  held  to  denote 
an  indefinite  failure  of  issue :  This,  in  several  of  the 
cases  last  enumerated,  the  judges,  who  decided  them, 
expressly  pointed  out ;  and  see  Forth  v.  Chapman,  1  P. 
Wms.  663,  together  with  other  cases  hereafter  cited  in 
C(»nnexion   with   it. — ^The  cases   of    ^Yalter   v.  Drew, 
Comyns  372,   and  Jones  v.   Morgan,   stated  in  Butl. 
Fearne  597-610,  from  all  the  reports  of  it,  (which  cases 
bear,  in  truth,  very  little  relation  to  this  subject, )  had, 
in  each,  this  same  feature  of  an  indefinite  failure  of 
issue. — ^To  this  head  also  the  case  of  Rdhin^on  v.  Rdb- 
son,  1  Burr.  38,  1  Keny.  298,  3Atk,  736,  2  Ves.  sen. 
5,  3  Bro.  P.  C.  edit.  Toml.   180,  is  in  reality  refer- 
le,  though  not  at  first  blush  so  plainly ;  but  if  we 
11  only  bestow  that  attention  upon  the  remarks  ap- 
nded  to  the  certificate  in  IBurr.  51-52,  which  is  due 
the  source  of  them,   we  cannot  miss  the  principle  of 
e  decision ;  the   principle   in  fact  applied,    whether 


Digitized  byVJOOQlC 


COUBT  OF   APPEALS   OF   VIKGINIA.  221 

justly  applicable  or  not.     Those  remarks  are  osten-      imp. 
sibly    the  reporter's;  but  in   truth    they    were  die-    ^^J^ 

tated,   if   not  actually  written,    by  Lord  Mansfield, 

who  doubtless  penned  the  certificate.  In  3  Durnf.  and  wife 
&  E.  96,  JoTies  V.  Roe^  BuUer  J.,  as  a  vindication  gj^^.^ 
of  his  right  to  rely  upon  remarks  in  like  man- ex'or  &  ais 
ner  appended  to  another  certificate  in  Burrow's  Re- 
ports, said:  *'It  has  been  openly  acknowledged  by 
Lord  Mansfield,  and  I  have  had  repeated  opportunities 
of  hearing  the  same  from  him  in  private,  that  he  has 
given  to  Sir  James  Burrow  his  own  note  and  opinion 
of  a  case,  which  he  could  not  deliver  publicly  in  court; 
for  it  was  not  at  that  time  the  practice  of  this  court  to 
give  their  opinions  here  in  cases  which  came  from  the 
court  of  Chancery:"  the  ^'practice"  in  this  respect, 
was  altered  by  Lord  Mansfield  in  1774.  Wright  v.  Uol- 
fofd^  Cowp.  34;  see  Ram  on  Science  of  Legal  Judg- 
ment 216-219.  And  Sugden,  in  his  Law  of  Vend.  & 
Purch.  2d  ed.  (1806),  p.  560,  n. ;  3d  ed.  (1808),  p. 
618  n. ;  and  in  his  edition  (1811)  of  Gill.  Us.  41  [84  ],  n., 
says:  **The  reasons  at  the  end  of  the  case  of  Robinson 
y.  Rdbiiison  are  well  known  to  have  been  written  by 
Lord  Mansfield. ' '  The  fact,  indeed,  even  from  internal 
evidence  alone,  cannot  reasonably  be  doubted.  And, 
as  thm  explained,  most  lucidly,  by  Lord  Mansfield  him- 
self,— whatever  may  be  thought  of  the  soundness  of 
the  decision,  (which  directly  contradicted  decisions  pre- 
viously made  by  very  great  judges.  Sir  Joseph  Jekyll 
M.  R.,  and  Lord  Talbot  C. ,  on  the  same  will ;  see  1  Burr. 
46-47,  1  Keny.  306,  317,  3  Atk.  738,  2  Ves.  sen.  225,  3 
Bro.  P.  C.  edit.  Toml.  180-181 ;)— the  case  no  way  fights 
against  my  side  in  the  present  discussion ;  so  far  oth- 
erwise, its  principle  harmonizes  perfectly  with  all  the 
doctrine  I  have  advanced,  or  shall  advance,  therein ;  it 
being  only,  ih^Xi  where  the  court  holds  (right  or  wrong) 
the  limitation  over  to  be  dependent  on  an  iiidefinite  fail- 
ure of  issue  male  of  the  first  taker,  there  such  first  taker 
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i8«.  will  have  an  Implisd  estate  tail  male. — And  substantially 
"^Te^^  to  the  same  head  are  referable  a  class  of  decisions,  not 
numerous,  whereof  it  has  cost  me  much  time  and  toil 

Moon  . 

and  wife  to  discovcr  a  truc  statement. 
stone's       "^^^  ^®*  ^^  them  is  commonly  cited  as  BifieWscase^ 

€x»or  &  ai8  Hil.  42&4:3  Eliz.  ;  which  is  said  in  1  Burr.   46,  arg. 
Rohhismi  V.  Robinson^  to  be  ^<mentioned  only  in  Lord 
Chief  Justice  Hale's  argument  in  1  Ventr.  231,  and  in 
no  other  book."     In  like  manner,  when  that   case  of 
Robinson  v.  Robinson  was  before  him.  Lord  Hardwicke 
said:   **I  can  find  noplace  where   the  word   <son' has 
been  construed  to  give  an  estate  tail  in  the  first  taker, 
but  the  case  of  By  field  in  the  time  of  Queen  Elizabeth, 
cit^d  by  Lord  C.  J.  Hale  in  the  case  of  King  v.  Melling, 
I  do  not  know   what  weight  to  give  to  this  case,  be- 
cause, though  I  have  looked  into   Cro.    Eliz.  and  all 
the   contemporary  reporters,  yet  I  cannot  find  it  re- 
ported, and  notwithstanding  it  was  mentioned  by  Lord 
Chief  Justice  Eyre  in  the  case  of  Dubber  v.  Trollop^  yet 
he  states  it  from  the  case  of  King  v.  Melling^  and  so 
does  every  one  who  cites   it  in  any   case  subsequent  to 
King   v.   Melling;  and   therefore  it  is   probable   Hale 
quoted  it  from  a  manuscript :  And,    upon  such  an  au- 
thority as  this  is,  I  cannot   justify  it  to  myself  to  con- 
strue the  word    ^son'  to  give   an  estate  tail  in  the  case 
before  me."     3  Atk.  737.      (Nor,  as  we  have  seen,  did 
the  judges   of   the   King's   bench,    who  certified  their 
opinion  on  that  case,  of  Robinson  v.   Robinson^  differ 
from  him   in  this  ;   their  certificate   having  proceeded 
on  quite  other  ground.)     And  in  another   case,   about 
the  same  time,  Lord  Hardwicke  said   further  :  ^^I  can- 
not help  saying  that  it  is  a  great  misfortune  to  West- 
minster Hall,  there  is  no  report  of  Lord  Chief  Justice 
Hale  himself  of   the  case  of  King  v.  Melling^  nor  any 
copy  of  his  argument,  for  it  is  very  imperfect  in  Ventr  is, 
especially  as   to  the   cases   said  to    have  been  cited  by 
Hale  ;"  or,  according  to  another  report,  ^^  it  is  a  great 
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misfortune  there  is  no  report  of  that  case  by  Lord  Hale     i8«. 
himself,  or  of  his  own  argument ;  for  though  the  cases  ^^^^ 
there  cited  are  often  mentioned  by  judffes,  yet  there  is  ^~ 

.    ,  i.  /,  ,,     ^     7  .      T        Moon 

no  certainty  of  the  correctness  of  the  report.  '  Lethieul'  and  wife 
lier\.  Tracy,  3  Atk.  746,  Ambl.  223.— As  to  ByfieWs  gj^^,^ 
case  (so-called),  in  particular,  I  believe  (and  shall  cer- exor & ais 
tainly  render  very  probable,  if  I  do  not  fully  prove,) 
that  there  never  was  any  such  case  of  that  name  ;  that 
Hale  did  not  cite  any  case  by  such  designation  in 
King  v.  Melling;  that  the  case  which  Ventris  has 
miscalled  so  was  cited,  not  from  any  manuscript, 
but  from  a  report  then  in  print ;  and  that  we  pos- 
sess means  of  ascertaining  with  reasonable  certainty 
what  the  point  was  and  how  it  had  been  disposed 
of.  Let  me  premis4,  that  there  never  was  and  never 
could  have  been  any  Hillary  term  in  any  two  regnal 
years  together  of  Queen  Elizabeth,  whose  accession  was 
on  the  17th  of  November,  whereas  Hillary  term  has 
always,  immemorially,  begun  in  January  and  ended 
in  February,  till  the  commencement  of  the  reign  of 
William  the  Fourth,  when  it  was  fixed  to  terminate 
on  the  31st  of  January  or,  if  that  were  Sunday,  then 
on  the  next  day.  Dugd.  Orig.  Jurid.  89-91 ;  Tidd's 
Pact.  9th  edit.  105-106;  Tidd'sNewPract.  41-44.  But 
the  17th  of  November  in  the  reign  of  Elizabeth,  and 
long  before  and  long  after,  always  fell  in  the  midst  of 
Michaelmas  term  ;  which  from  the  reign  of  Henry  the 
Third  at  latest,  probably  from  a  time  anterior  to  the  Con- 
quest, until  the  year  1641,  when  the  statute  of  16  Car. 
1.  c.  6,  "concerning  the  limitation  and  abbreviation  of 
Michaelmas  term,"  tookeflfect,  always  (barring  Sundays) 
began  on  the  9th  of  October  and  ended  on  the  28th  of 
November,  (Dugd.  Orig.  Jurid.  vhi  supra;  Cow.  Interp. 
edit.  1637,  1727,  voc.  Term ;)  so  that  any  Michaelmas 
term  in  her  reign,  regularly  hold  en,  necessarily  was  in 
two  regnal  years,  one  ending,  the  other  beginning,  in 
it.    And  let  me  further  premise,  that  there  is  a  case,  to 
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sv^ould  particularly  caU  attention,  of  Mich.  4^ 
z.  in  Moore  682,  pi.  939.  This  report,  under 
of  Milliner  v.  Rohin'Sony  begins  with  stating  an 
1  taken  to  the  declaration,  in  ejectment ;  which 
1  was  held  good,  thus  necessitating  a  judg- 
'  the  defendant  on  th/it  ground,  without  any 
upon  the  merits,  as  we  phrase  it,  or,  as  it  was 
in  those  days  to  say,  the  matter  in  law.  The 
en  proceeds  :  '^In  the  case  between  Bihy  aud 
)  demise  [laid  in  the  declaration,  in  ejectment,] 
I  form,  which  also  was  held  bad,  and  with  the 
3sary  result ;  but  it  was  for  a  fault  no  way  re- 
the  fault  in  the  case  of  Milliner  v.  Rohimon; 
3t  I  particularly  notice  because  it  is  a  circum- 
at  tends  to  lead  a  reader, '  not  upon  his  guard, 
nosing  what  follows  of  the  report  to  be  part  of 
l<ist  mentioned  therein.  And  then,  in  imme- 
:taposition,  comes  the  rest  of  the  report  in 
[•ds  (literally  translated):  '*The  matter  in  law 
,  Robinson  devised  to  his  brother  John,  and, 
uld  die  having  no  son,  that  the  land  should 
)  William  for  life,  and,  if  he  should  die  with- 
having  no  son,  it  should  remain  to  the  right 
uhe  devisor.  The  first  brother  has  an  estate 
his  issues  males  ;  the  second  has  but  for  life, 
rate  {saltern)  to  heirs  females,  because  ^having 
3  merely  contingent;  per  Popham."  Nmc^  we 
oUows  in  Keble's  report  (3  Keb.  99)  of  Hale's 
t  in  King  v.  Melling:  ^\WiWs  ca^^  comes 
this  case,  ^children'  being  only  made  nomen 
mto  serve  the  testator^  s  intent,  but  the  word 
,  of  its  own  nature  ;  and  Moore  682,  pi.  939, 
ig  and  Bibe^  devise,  if  A.  dieth,  not  having  a 
1  &c.,  which  is  made  tail."  And  in  Ven- 
)ort  of  the  corresponding  part  of  the  same 
t  (1  Ventr.  231)  we  read  :  <at  [  Wild's  case] 
ot  to   this  case ;  for  though  the  word  *chil- 
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drea'  may  be  made  nomen  collectivum^  the  word  4ssue'      i869. 
is  nomen  collectivum  itself.     Hill.   42  &  43  Eliz.  Bi-  January 

Term. 

jitWs  case:  A  devise   to  A.  and   if  he   dies  not  hav 

ing  a  son,  then  to  remain  to  the  heirs  of  the  testator  ;  and*w°fe 
*son'  was  there  taken  to  be  used  as  nomen  coUectl'  '^• 
mrn^  and  held  an  entail."  Doubtless  when  Hale  cited exor&ais 
Moore  682,  pi.  939,  as  Keble  reports  him  to  have  done, 
he  mentioned  also  the  date  in  Moore,  Mich.  42  &  43 
Eliz.,  (agreeably  to  what  we  know,  from  his  published 
writings,  was  very  much  his  habit  ;)  and  both  that  and 
the  name  Blhy  being  caught  imperfectly  by  Ventris,  as 
might  happen  in  many  ways,  he  wrote  down  the  for- 
mer Hillary  and  the  latter  Bifield^  in  his  notes  ;  from 
which,  after  his  death,  the  publication  was  made  of  his 
reports.  How  easily  this  might  happen  is  illustrated 
by  an  anecdote  immediately  connected  with  the  pres- 
ent subject.  According  to  Atkyns,  in  his  report  of 
Robimrm  v.  Robinson^  3  Atk.  7i38,  ^<Lord  Hardwicke 
said,  after  mentioning  the  case  of  King  v.  Melling^  in 
Ventr.  Sep.,  that  the  argument  of  Lord  Chief  Justice 
Hale  in  Ventris  was  not  copied  from  his  own  argu- 
ment, but  the  arguments  in  the  case  of  the  Seven  Hun- 
dreds of  Cirencester^  and  a  case  upon  alienations  were 
copied  verbatim  from  a  manuscript  of  Hale ;"  the  two 
cases  alluded  to  being,  indubitably,  Athyns  v.  Clare^  1 
Ventr.  399-412,  and  Collingwoody.  Pace^  id.  413-429  ; 
neither  of  which  concerns  9X\eTi'at!^ns  at  all,  but  the 
latter  is  a  very  famous  case  concerning  aliens; — per- 
haps Lord  Hardwicke  used  the  law-french  phrase 
**alien-?i^^."  One  thing  in  Ventris' s  report  is  impos- 
sible to  be  true ;  the  case  cited  could  not  have  occurred 
in  Hill.  42  &  43  Eliz. ,  though  the  mistake  in  this  re- 
spect has  been  followed,  without  correction,  or  (prob- 
ably) detection,  by  Lord  Chief  Justice  Eyre  and  his 
reporter,  (Ambl.  454  ;)  by  Mr.  Fazakerley  and  his  re- 
porter, (1  Atk.  433,  West's  Hardw.  309  ;)  by  Mr.  Vi- 
ner  (8  Vin.  Abr.  280,  pL  7,  marg.  ;)  and  by  Mr. 
16 
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jston  (2  Prest.  Est.  551 ;)  and,  when  we  consider 
form  of  the  devise,  conspicuously  uncommon, 
eems  hardly  possible,  and,  without  stronger  proof, 
>gether  incredible,  that  two  cases  were  before  the 
rt  or  courts,  upon  it,  at  the  same  term,  and  that  Hale 
d  them  hothy  at  once,  and  in  the  same  connection, 
h  the  result  of  one  reporter  mentioning  only  one, 
another  reporter  mentioning  only  the  other,  of 
m  ;  especially  when  it  was  much  easier  to  confound 
unfamiliar  name  Bihy  with  Blfield^  than  to  confound 
Ventris  certainly  did)  the  familiar  name  of  Michael- 
j  with  the  no  less  familiar  name  of  Hillary.  For 
,  therefore,  I  do  not  doubt  that  Hale  did  not  vouch 
manuscript  report  for  the  case  cited,  which  in  con- 
aence  of  Ventris' s  inaccurate  hearing  now  passes, 
probably  forever  will  pass,  under  (what  is  a  mere 
adonym)  the  name  of  Blfield;  and  that  the  report 
iid  vouch,  in  Moore,  gave  him  all  of  what  informa- 
i  he  professed  to  have  concerning  the  case.  Accord- 
to  which  printed  report,  *^the  matter  in  law,"  re- 
3ling  the  construction  of  the  will,  neither  was  nor 
Id  have  been,  at  that  time,  decided  ;  and  all  that 
can  gather,  even  of  extra  judicial  opinion  upon 
s  what  Popham  held.  This  was  the  view  taken  of 
y  Comyns,  who  says,  in  his  Digest,  tit.  Devise  N. 
'  *  A  devise  to  A. ,  and,  if  he  dies  not  having  a  son, 
A.  takes  in  tail  male.  Per  Poph.  Mo.  682.  1 
tr.  231."  And  from  this  manner  of  citation  it  is 
laps  inferrible,  that  the  Lord  Chief  Baron  con- 
red,  as,  by  this  time,  this  court  peradventure  con- 
rs,  the  case  in  Moore,  and  that  cited  in  Ventris,  to 
•ne  and  the  same.  Circumstances,  however,  favour 
belief,  that  the  devise  which  missed  receiving  a 
cial  construction  in  the  case,  perhaps  between  Blhy 
Kirhg^  but  more^  probably  between  Milliner  [Mil- 
1  and  Robinson^  was  a  few  years  afterwards,  once, 
laps  twice,  brought  again  ^i^^'t^^c^,  between  Robin- 
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sm&nd  Miller  [JHUlinerf]  and  perhaps  between  parties      isee. 
not  nominally  the  same ;  repeated  actions  of  ejectment  *^^^^^ 

upon  the  same  title  and  between  substantially  (though  —■■ 

not.  nominally)  the  same  parties  having  then  already  and  wife 
become  common,  as  Coke  mentions,  and  laments,  in    „  ^* 

'  '  '  stone's 

the  preface  to  8  Rep.  xxv-xxviii.  See  Selw.  N.  P.  ex'or&ais 
773,  tit.  Ejectment,  xiv.  In  3  Hugh.  Abr.  (published 
in  1662),  p.  1917,  pi.  16,  it  is  said:  <'A  man  devised 
lands  to  hi&  wife  for  life,  the  remainder  to  his  son  ;  and 
if  his  son  died  without  a  son,  that  then  it  should  re- 
main over  ;  it  seemed  to  the  court,  that  this  was  a  good 
estate  tail ;  and  it  was  adjudged  accordingly.  Trin.  7 
Jac.  in  C-  B.  Robinson?  s  casey  And  this  account  is 
repeated  in  2  Shepp.  Abr.  48,  almost  verbatim^  in  sub- 
stance precisely.  The  close  resemblance  between  it 
and  what  is  said  in  1  Ventr.  231  respecting  Bifield^s 
case,  there  so-called,  cannot  escape  observation;  but 
the  report  in  these  two  books,  of  the  terms  of  the  de- 
vise in  Robinson* 8  case^  is  unquestionably  not  quit«  ac- 
curate. The  same  case  had  been  noticed  in  Shepp. 
Touchst.  (first  published  in  1641),  p.  441,  in  a  form 
Uttle  satisfactory  to  Mr.  Atherley  or  Mr.  Preston,  in 
both  of  whose  respective  editions  the  devise  is  printed 
as  being  "to  his  wife  for  life,  and  after  to  his  son,  and 
if  his  son  died  without  issue  (or  having  no  son),  then 
that  it  shall  go  to  another."  But  I  suspect  there  is 
here  a  misprint,  probably  the  work  of  some  bungling 
editor;  though  from  want  of  access  to  the  several 
editions  of  the  Touchstone  prior  to  the  two  that  have 
been  specified,  I  am  not  able  to  give  the  court  positive 
assurance  of  it  as  a  fact.  Yet  the  proof  is  very  per- 
suasive ;  for  in  another  work  of  the  same  author,  to 
wit,  Shepp.  Epit.  (published  in  1656),  p.  504,  the  de- 
vise is  set  forth  as  being  "to  his  wife  for  life,  and  after 
to  hi^  son,  and  if  his  son  die  without  issue  having  [not 
or  having]  no  son,  then  that  the  land  shall  go  to  an- 
other;" and  ibid.  961,  it  is  stated  that  "if  one  devise 
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I  land  to  his  wife  for  life,  and  after  to  his  son,  and  if 
1  son  die  without  issue  having  no  son  (or  having  no 
Je),  then  that  it  shall  go  to  another ;  by  this  devise 
)  son  hath  an  estate  tail  to  him  and  the  heirs  uiale^  of 
1  body.  Adjudg.  Tri.  7  Jac.  C.  B.  Roblnsor^^s cane.-' 
is  latter  statement,  without  indicating  any  source  of 
ormation  other  than  mss.  is  repeated  verbatim  in 
id.  Orph.  Leg.  (first  published  in  1674),  p.  334,  of 
)  4th  edit. ;  and  almost  verhatim  (exactly  so  respecting 
5  terms  of  the  devise,  but  concluding  **by  this  the 
1  hath  an  estate  tail  to  him  and  the  heirs  [not  say- 
\  7nale^]  of  his  body,")  in  4  Shepp.  Abr.  (published  in 
75),  p.  45  :  And  the  substance  of  it  is  given,  in  a 
newhat  more  perspicuous  form  ibid.  vol.  2,  p.  47, 
IS  :  *'if  one  devise  land  to  his  wife  for  life,  and  after 
his  son,  and  if  his  son  die  without  issue  having  no 
1,  then  that  it  shall  go  to  another  ;  this  is  an  estate 
I  to  him  and  the  heirs  males  of  his  body.  And  so 
0  it  is,  if  the  words  be,  if  he  die  having  no  male ;" 
ich  probably  was  delivered  elliptically,  meaning  *4f 
die  [without  issue,]  having  no  male."  In  2  Brownl. 
iblishedin  1652),  p.  271,  Bohinson^ 8  cdse^  the  whole 
)ort  is  :  ''A  man  devises  lands  to  his  wife  for  life,  the 
nainder  to  his  son,  and  if  his  son  dies  without  issue, 
i  having  a  son,  that  then  it  sh  ould  remain  over,  and 
jeemed  that  this  is  a  good  estate  tail,  and  it  was  ad- 
Iged  accordingly . ' '  Lastly,  the  following  is  a  liteitil 
nslationfrom  1  Roll.  Abr.  (published  in  1668,  after 
He's  death,)  p.  837,  pi.  12  :  ''K  a  man  devise  land 
his  wife  for  life,  and  after  to  his  son,  and,  if  his  son 

without  issue  having  no  son,  then  another  shall 
roi  it ;  the  son  has  an  estate  tail  to  the  heirs  males  of 

body  by  this  devise.  Trin.  7  Jac.  B.  between  Rob- 
on  and  Miller^  per  Curiam, ' '  Which,  per  incur ianiy  is 
)resented  in  Danvers's  translation,  otherwise  accurate, 
have  been  inB.  R.,  (3  Danv.  Abr.  181,  pi.  12;)  but 
aer  adheres  faithfully  to  Rolle.     8  Vin.  Abr,  212,  pL 
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12.     Of  these  accounts, — which  are  all  I  can  find  of      isa. 
the  case,  unless  some  to  be  presently  mentioned  are  of    Term!^ 
the  same  case,  and  which  accounts  I  have  taken  pains 

Moon 

to  collate  for  the  court's  use,  because  the  books  con-  and  wife 
taining  them  are  for  the  most  part  difficult  of  access, —  stones 
all  agree  concerning  the  decision  which  was  made,  andexor&ais 
the  term  and  the  court  in  which  it  was  made ;  Coke, 
the  then  recent  reporter  in  print  of  WilcTs  case^  being 
(let  us  remark)  at  the  time  chief  justice  of  the  Com- 
mon Pleas,  wherein  the  case  was  adjudicated. — In  Lit- 
tleton's Reports  (published  in  1683)  of  cases  from  the 
second  to  the  seventh  year  of  Charles  the  First,  the  fol- 
lowing passages  occur  in  reporting  arguments  of  coun- 
sel ;  atp.  259,  Beck'' 8  case^  ''Trin.  6  Jac.  Robinson' 8 case^ 
Ban.  Reg. ;  a  Yorkshire  case,  Robinson,  seized  in  fee, 
devised  to  one  lands  for  life,  and  if  he  die  without 
issue  having  no  son,  that  they  should  remain  to  J.  S. 
in  fee  ;  adjudged  that  it  was  an  estate  tail :"  at  p.  28&, 
Beckys  cassj  at  another  day,  by  counsel  on  the  opposite 
side,  **6  Jac.  Banc.  Reg.  Robinson* 8  case^  Robinson  de- 
vised to  A.  his  wife,  for  life,  et  si  il  devy  sans  Jits  that 
then  it  should  go  over,  this  is  an  estate  in  fee,"  (I  sus- 
pect some  erratum^  but  there  is  no  list  of  errata  to  the 
volume) :  and  at  p.  8,  Kene  v.  Allen^  ^'Trin.  6  Jac.  Rob- 
inson, seised  of  land  devisable,  devised  it  to  his  son, 
and  if  he  should  die  having  no  issue  male,  the  remain- 
der to  another,  this  adjudged  tail  to  the  son."  Which 
notices,  all  corresponding  as  to  the  time,  one  year  be- 
fore the  decbion  in  the  Common  Pleas,  and  two  of 
them  stating  that  it  was  in  the  King's  Bench,  while  the 
other  is  silent  respecting  the  court,  seem  to  show  that 
the  same  judgment  had  been  passed  in  the  latter  court 
as  in  the  former,  upon  the  same  will,  notwithstanding 
some  dbcrepance  of  statement  as  to  the  terms  of  it, 
and  notwithstanding  in  one  of  them  it  is  said, — ^by 
palpable  mistake, — that  the  wife  {qu.  son?)  was  held 
0  take  a  fee  [simple].     And  perhaps  the   case  cited 


Digitized  by 


Google 


OOUBT   OF   APPEALS   OF   VIRGINIA. 

Ventr.  230,  3  Keb.  99,  as  Robinson'^ s  case, 
ly  possibly  be  the  same  case,  but,  if  the 
of  course  mis-stated ;  for  that  is  said  to 
a  devise  to  A.  for  life,  and,  if  he  died 
8ue,  then  over,  as  it  is  put  in  Ventris, 
I.  and,  if  he  should  die  without  issue,  as 
in  Keble. — Either  of  these  two  forms  of 
lid  clearly  be  within  a  rule  long  since  be- 
liar,  which  I  have  already  mentioned,  re- 
nitations  over  upon  an  indefinite  failure  of 
on  all  the  other  statements  of  the  case,  in- 
t  of  Moore  in  his  report  of  Milliner  v.  Bob- 
be  on  the  same  will,  and  indeed  though  it 
not  on  the  same  will,  but  on  another,  re- 
,  I  remark:  First,  that  while,  where  the 
►ver  is  upon  the  first  taker's  dying  without 
niig  a  son^  or  dying  without  issue  having  rw  son, 
^,fiout  issue  having  nonialey  or  per  haps  where  it 
dying  without  issue  or  having  no  san^  or  upon 
nthout  asony  or ^ not  havi7ig ason^  or,  having 
,  ha/virigno  issue  male,  there,  if  the  preceding 
o  the  first  taker  is  indefinite  as  to  duration, 
imitation  over  will  made  him  tenant  in  tail 
n  not  one  of  all  the  books  quoted  is  there 
Bast  intimation  of  the  ground  of  such  a  de- 
pt  in  the  quotation  I  have  before  given  from 
mely,  that  in  those  circumstances  ^'son"  is 
lectivum;  which,  in  truth,  merely  states  what, 
,  '*son"  i^,  without  even  a  suggestion  of  the 
t  is  so.  But  I  submit,  that  the  true  solution 
as  of  the  decisions  in  Wyld  v.  Letcis^  lAtk. 
J  Hardw.  308  ;  Tate  v.  Tally,  3  Call  354,  (ac- 
the  remark  of  Judge  Lyons,  p.  361 ;  )  and, 
seem,  of  Butt  v.  Thomas^  32  Engl.  L.  &  E. 
56  id.  671,  11  Exch.  Rep.  (2  Hurl.  &Gord.) 
pI.  &  Norm.  109  ;  to  wit,  the  solution  sug- 
President  Tucker  in  his  remarks  (12  Leigh 
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376-377,  WrightY.  Cohoon;)  uponthecsLse  of  Bobinson     isaa. 
V.  MUlery  and  which  are  in  consonance  with  the  doc-  "^^^^ 
trine  delivered  by  himself  in  Doe  d.  See  v.  Craigen^  8 


Leigh  449,  cited  with  approbation  by  Judge  Moncure,  and  wife 
in  Tinsley  v.  Jones^  13  Gratt.  295  ; — ^that,  '^there  being  ^• 
no  words  of  inheritance  in  the  devise  to  the  son,"  asex'or&ais 
the  devise  is  stated  in  that  case  of  Rohvnson  v.  Miller^ 
or  to  the  brother,  as  the  devise  is  stated  in  Milliner 
V.  Robinson^  and  no  words  of  gift  to  any  of  his  descend- 
ants, therefore  none  of  them  could  ever  *^get  the  estate 
unless  it  was  construed  to  be  an  estate  tail"  in  him, 
"though  it  was  clear  the  testator  postponed  the  devise 
over  with  a  direct  reference  to  benefiting"  such  de- 
scendants, or  some  of  them :  Which  sort  of  reasoning, 
the  judges  assembled  in  WiWs  case  had  already  re- 
solved, was  sufficient  for  adopting  this  kind  of  con- 
struction. 6  Kep.  17  a-b.  See  also  1  P.  Wms.  57, 
Bamfield  v.  Popham.  And  in  this  way,  from  this  cause, 
the  word  <'son"  is,  under  such  circumstances,  neces- 
sarily made  nomen  collectimnny  for  the  nonce  ;  since  an 
estate  tail,  in  its  nature,  cannot  be  descendible  to  fewer 
than  all  generations.  But  in  the  case  at  bar  there  is  a 
direct  and  express  gift  to  the  children  of  the  first  taker, 
if  she  has  any,  by  way  of  remainder,  from  and  after  the 
termination  of  her  .estate:  which,  according  to  the  de- 
cision in  WilcPa  case^  abundantly  confirmed  as  I  have 
already  shewn  that  it  is,  absolutely  precludes  any  simi- 
lar construction  here.  My  second  remark  on  them  is, 
that,  where  such  words  of  limitation  over  follow  a  pre- 
ceding limitation  ybr  life  (expressly)  to  the  first  taker, 
the  single  opinion  intimated  in  them  is  (Moore  682), 
that  he  probably  will  have  no  more  than  a  life  estate  ; 
except  in  the  citation  from  Litt.  Rep.  259,  where  it  is 
abundantly  certain  that  the  devise  is  m<^-stated,  since 
it  differs  in  that  particular  from  every  one  of  so  many 
other  statements  of  the  same  devise :  Nor,  with  that 
exception,  have  I  met  with  any  case,  so  far  as  I  can  at 
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ent  remember,  that  carries  the  point,  upon  such 
Bvise,  further  than  Popham's  opinion  in  Moore 
i.  On  the  contrary,  while  it  is  perfectly  settled,  that 
re  an  estate  is  devised  to  one  for  life,  with  a 
bation  over  upon  an  indefinite  failure  of  issue  of 
first  taker,  there  such  taker  has  an  estate  tail,  as 
law  was  aforetime,  from  the  first  moment  of  the 
:e's  vesting  in  such  devisee  ;  which  estate  is  not 
equently  diminished  into  the  life  estate  originally 
inated  for  him  in  express  terms,  though  he  died 
out  ever  having  had  issue,  {Doe  v.  Halley^  8  Durnf . 
.  5  ;  Jiggetts  v.  Davisy  1  Leigh  419):  Yet  it  is  set- 
no  whit  less  firmly,  that  where  a  devise  is  to  one 
life  with  remainder  over  in  case  he  die  without  issue 
g  at  the  time  of  his  death  or  at  other  not  indefinite 
od,  this  gives  to  the  first  taker,  at  the  beginning, 
5re  life  estate,  which  neither  the  birth  of  issue  sub- 
ently,  nor  the  circumstance  of  such  issue  surviving 
irst  taker,  can  enlarge  into  more  than  a  life  estate, 

where  the  will  does  not  give  an  estate  to  them ; 
former  branch  of  this  proposition  having  been 
nnly  decided  by  Lord  Hardwicke,  after  elaborate 
ment,  in  Lethieulli^r  v.  Traey^  3  Atk.  774-797, 
)1.  204,  220,  3  Keny.  40,  1  id.  56-65;  since  which 
jion  the  point  has  been  always  considered  settled 

in  England  and  in  Virginia  (1  Jarm.  Wills  490 ; 
.  Perpet.  294-295  ;  Jenkins  v.  Clinton^  6  Jur.  N.  S. 
\  ;  Jiggetts  v.  DavlSy  1  Leigh  420 ;  3  Lorn.  Dig. 
-311  [209-210]  ;)  and  both  it  and  the  latter  branch 
le  proposition  having  been  decided  in  New  York. 
le  Fire  Insurance  Company  v.  Cammetty  2  Edw.  Ch. 

127.  Now,  in  our  case,  there  is  an  express  estate 
life,  (and  contingently  somewhat  longer  than  the 

taker's  own  life,  but  not  exceeding  a  life  of  an- 
r  person),  given,  with  no  limitation  over  upon  an 
finite  failure  of  issue  of  the  first  taker:  as  I  would 
eed  forthwith  to  prove,  but  that  I  desire  first  to 
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notice  some  other  authorities,  specially  relied  on  by      i8». 
couDsel   opposite.     These   I  prefer   to   notice  in  this  "^Term^^ 

place,  because  I  would  not  choose  to  turn  back  for  that 

purpose  after  once  entering  upon  what  may  be  called  and  wife 
mr  contention.  ^J'  , 

stone's 

One  of  them  is  a  citation  at  second  hand  (through exor&ais 
the  reported  argument  of  counsel  in  Jesson  et  al,  v. 
Wright^  2  Bligh.  28,  or  rather  through  the  printed  rea- 
sons for  plaintiffs  in  error  in  that  case,  see  Sugd.  Prop. 
250,  note  j9/  )  from  1  And.  43,  pi.  110  ]  not  a  decided 
case,  and  not  of  Anderson's  own  reporting.  Serjeant 
Bendloes's  Reports  were  never  printed,  in  anything 
like  the  state  wherein  he  left  them,  until  1689,  about 
a  century  subsequent  to  his  decease.  Meanwhile  some 
copies  and  more  abstracts  (much  resembling  in  man- 
ner the  marginal  abstracts  in  some  modern  books  of 
reports)  had  been  made  from  them,  sometimes  directly, 
sometimes  mediante  some  other  copy  (perfect,  or,  as  it 
might  happen,  more  or  less  imperfect)  or  some  abridg- 
ment ;  concerning  which  manner  of  multiplying  what 
were  called  copies  of  Bendloe's  reports,  Serjeant  Rowe 
says,  in  his  preface  to  the  publication  just  noyf  men- 
tioned of  1689  :  ^'It  is  manifest  that  those  different 
<ioples  were  but  different  notes  and  extracts  from  the 
original,  wherein  such  as  collected  them  made  use  of 
their  own  judgments  in  the  manner  of  abridging  and 
in  the  choice  of  the  cases  ;  and  under  the  same  ob- 
servation may  not  improperly  fall  the  notes  of  some  of 
the  same  cases,  which  we  find  in  the  beginning  of 
Anderson  and  [of]  Moore,  and  in  some  places  in 
Leonard's  Reports;"  all  of  which,  to  wit,  Anderson, 
Moore,  and  Leonard,  we  may  remark,  were  posthu- 
mously published,  and  therefore  without  any  claim  of 
authorship  on  the  part  of  any  of  them.  In  point  of 
fact,  the  first  one  hundred  and  thirty-one  placita  in  1 
And.  are,  almost  without  an  exception,  thus  taken 
either  from  some  copy  of  Bendloe's  reports^  or  (what 
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likely)  from  some  ai«^ra<?^  previously  made- 
with  an  occasional  condensation  of,  or  cur- 
•m,  even  such  abstract.  In  1661  was  pub- 
dume,  beginning  (p.  1)  with  these  words 
anslated) :  ''Here  follow  cases  reported  by 
Ddlowes,  in  the  time  of  a  8,  E.  6,  P.  ifeM., 
een  Elizabeth ;  written  out  of  his  own  Re- 
///i/"*'  which  statement  is  glaringly  false,  as 
re  the  means  of  knowing,  (whether  or  not 
false  on  the  part  of  the  publisher),  in  re- 
ost,  if  not  quite,  every  one  of  the  one  hun- 
rty-six  eases  there  given,  (in  the  publication 
e  cases  number  three  hundred  and  two ;) 
•e  many  of  the  one  hundred  and  thirty-one 
fore  mentioned)  in  Anderson  which  agree 
th  the  corresponding  accounts  of  same  cases 
: ;  and  others  of  those  placita  seem  taken 
ototype  of  this  volume,  or  (more  probably) 
conmion  prototype  of  both,  {not  Bendloe's 
ith  a  curtailment  thr  rttffhj  the  person  (who- 
51  that  made  the  copy  since  published  with 
*>/^  Anderson.     This  appears,  or  something 

to  have  happened  in  regard  to  the  jplaciUim 
I  by  counsel  opposite  in  our  case.  [Here 
collated*  in  rxf-ft.<'»^  1  And.  43,  pi.  110  ;  the 
bed  in  1661,  called  sometimes  Old,    some- 

Benl.  I  see  Wallace's  Reporters,  3rd  edit, 
ti.<^  93  ;  p.  SO,  pi.  124:,  almost,  but  not  quite, 
nslated  in  the  Supplement  \  or  Appendix,  as 
',  to  Hiurhes's  Abridgment,  published  in 
Taile,  pi.  2  ;  a  citation,  from  mss.,  at  the 
e[H>rlof  /^r^'..'r-7.v"*  V.  Yimlftt/j  Moore  397  ; 
ation,  frvnu  msjsl,  in  Owin  14r8,  Z//7y  v. 
►  Ellz. :  and  yet  another  in  1  Bulstr.  219, 
H  V;  V  .*':.s ;  all  pn>f essevily  derived  from  Bend- 
then  pn.K*tvvit\i  r  All  of  which  varient  ac- 
ej^  the  fci>t '  boiag  t«.>gether  with  that  given 
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in  Coke's  report  of  WUcTs  case,   before  the  court  in      isee. 
King  v.  MeUing,  it  was  therein  said  by  Twisden  J.  (as  "^^^^ 
we  may  remember)  that  he  would  adhere  to  the  ver- 

^  Moon 

sion  given  by  Coke,  for  the  very  sensible  reason  that,  and  wife 
that  version  being,  by  a  most  reliable  reporter,  of  what  ^^^^.^ 
was  alleged  before  all  the  judges  to  be  Bendloes^s  re-  ex'or&ais 
port,  the  strong  presumption  is  thati^  was  the  genuine 
account  left  by  Bendloes.  And  in  the  same  case  it 
was  said  by  Pollexf  en  at  the  bar,  that  he  conceived  the 
case  **to  be  very  doubtful  and  of  no  authority,"  by 
reason  of  the  variations  in  the  different  accounts  of  it, 
though  professing  (all  of  them)  to  come  from  the  same 
source,  and  for  the  further  reason  that,  at  best,  it  was 
but  a  **case  moved  [not  to  the  court  as  such,  but  to  the 
justices  thereof  as  experts  merely,]  and  their  opinion 
[was  delivered]  without  argument  or  debate,  for  aught 
appears,"  (Pollexf.  108,  Kingy.  Melling ;)  after  a  fash- 
ion, which  would' not  now  be  tolerated,  I  presume,  in 
any  court  of  Westminster  Hall — or  ^^nuper  cfe"  West- 
minster Hall — ^f or  the  very  solid  reasons  suggested  by 
Dyer  C.  J.  in  3  Leon.  30-31,  pi.  58j  anno  15  Eliz.  ;  and 
of  which  I  do  not  remember  an  instance  since  the  dia- 
logue between  serjeant  Pheasant  and  the  court,  in  Hill. 
17  Car.  1.  am,7io  Domini  1641-2,  reported  in  March  155, 
pi.  224 ;  but  which  was  very  common  in  the  time  of 
the  Year-Books ;  not  infrequent,  even  after  Dyer's  re- 
monstrance, in  the  reign  of  Elizabeth,  as  appears  in 
Cro.  Eliz.  10,  pi.  4,  5  ;  13,  pi.  6  ;  17,  pi.  9  ;  61,  pi.  3  ; 
174,  pi.  4 ;  182,  pL  3  ;  190,  pi.  2  ;  278,  pi.  5 ;  431,  pi. 
36 ;  532,  pi.  64  ;  753,  pi.  13  ;  and  of  which  some  exam- 
ples are  reported  as  late  as  the  early  part  of  the  reign 
of  Charles  the  First.  Litt.  Rep.  70,  Anon. ;  163-164, 
Pow/r<iy^'«c<w^/ JIetl.74[76]  Anon.;  150,  Mortimore^a 
case.  Finally  (so  far  as  that  oase^w^  is  concerned),  no 
trace  of  it  is  to  be  found  in  the  volume  of  Benl.  Rep. 
published  in  1689  ;  whether  because  it  was  not  in  the 
Mss.  from  which  that  publication  was  made,  or  whether 
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i8«.  it  was  deemed  (from  any  cause)  not  fit  for  publication 
"^T^rm^  in  it,  we  are  not  told.  But  in  Mich.  10  Jac.  1,  a  ease 
came  before  the  Common  Pleas  (while  Coke  was  still 

Moon  ...  . 

and  wife  chief  justice  there),  of  which  we  have  a  reliable  account ; 
stone's  and  in  which  it  was  held,  that  '4f  a  man  devise  to  his 

€x'or&ai8g](jgg^  son  foF  life  \€t  non  aUt€T\  the  remainder  to  the 
sons  of  his  body  lawfully  begotten,  and,  if  they  alien, 
that  his  daughters  shall  have  the  same  estate,  re- 
mainder to  his  right  heirs  ;  the  eldest  son  has  but  an 
estate  for  life,  and  no  estate  tail,  but  hi%  son  shall  have 
it  hy  purchase^  because  it  is  expressly  limited  that  he 
[the  first  taker]  shall  have  it  only  for  life."  1  Roll. 
Abr.  837,  pi.  13  ;  there  given  without  name,  but  cited 
in  Kin^  v.  Melling^  3  Keb.  54,  99,  as  Poriridge  %^  or 
Partridge^ s  case^  by  Lord  C.  J.  Hale ;  who,  by  means  of 
information  derived  from  mss.  ,  was  able  to  state  that 
RoUe's  account  was  correct  with  the  single  exception 
of  its  leaving  out  the  words  ^^et  non  aliter;^^  which, 
therefore,  in  my  preceding  statement  of  it,  I  have  sup- 
plied. King  V.  Melling,!  Yentr.  231.  This,  sufliciently 
for  all  the  purposes  of  our  case,  overrules  and  explodes 
the  (probably  never  uttered)  responsio  prudentum  bear- 
ing no  sort  of  resemblance  to  judicial  decision,  retailed  at 
second  (perhaps  third,  or  fourth,  we  know  not  at  what) 
hand  in  1  And.  43  ;  discredited  as  that  is  shown  to  have 
been  otherwise  ;  especially  with  aid  from  the  case  of 
Lethiexdtierv.  TVtf^y  before  cited,  and  other  authorities 
of  that  class  :  To  which  I  will  now  add  Wedgwards  case, 
Hill.  13  Car.  2  rot.  121,  cited  also  by  Hale,  in  the  next 
sentence  in  Ventris  to  that  which  I  have  last  quoted. 
<'A  devise  to  his  son  Thome^s  for  life,  and,  after  his  de- 
cease, if  hs  died  without  issvs  living  at  his  deuth^  then  to 
•  the  daughter  &c. ;  it  was  held  to  be  an  estate  for  life.^^ 
This,  as  appears  in  3  Keb.  99,  Sin^  v.  Melling^  was  the 
case  of  Plunhet  v.  Holmes,  1  Lew.  11,  T.  Raym.  28,  1 
Sid.  4:7,  1  Keb.  29,  119  ;  in  which  last-mentioned  book 
and  page  (and  no  where  else)  we  discover  that  Thomas,  the 
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first  taker  under  the  will,  was  named    Wedgwood  (or      i889. 
Wedgward).     As  to  which  case  of  Plunket  v.  Holmes    Term?^ 

see  ButL  Feame  341  ;  Boothby  v.   Vernon^  9  Mod.  147 ; 

(cited  in  Hooker  y.  Hooker^  2  Barn.  B.  R.  201,  W.  Kel.  and  wife 
192,  194,  Ann.  Hardw.  15,   18,  Cunn.  4,  5,  7,  8  ;)  2   g^^^^,^ 
Saund.  382,  note  1  to  Purefoy  v.  Rogers ;  and  the  cases exor&ais 
which  I  shall  hereafter  state,  of  Loddington  v.  KlmevaiA 
Carter  y.  Bamadiston. — Moreover,  as  to  this  whole  doc- 
trine of   raising   estates,  or  enlarging  or  diminishing 
them,  on  an  implication  of  intention,  it  was  recently  said 
byLord  Westbury  C,  a  very  great  lawyer  :  <<I  quite 
agree  with   some   remarks   made  at  the  bar,  that  the 
older  cases  are  no  longer  to  be  regarded  as  safe  guides 
in  such  an  inquiry.     Great  latitude  was  undoubtedly 
given  by  them  to  the  doctrine  of  implication."     Parker 
V.  Tootal,  3  Hurlst.  &  C.  (Am.  ed.)  1015,  11 H.  L.  Cas. 
143. 

The  case  next  in  order,  relied  upon  by  counsel  for 
appellants,  is  Hodges  v.  Middleton,  2  Dougl.  431 ;  as  to 
which  I  shall  save  myself  the  trouble  of  distinguish- 
ing it  from  our  case,  by  giving  it  an  answer  more  la- 
conic. It  is  not  law.  The  conflict  between  it  and 
Wdd^s  cascj  and  also  between  it  and  the  case  of  Ginger 
V.  White^  Willes  553,  was  pointed  out  by  Serjeant  Frere 
m  his  edition  of  Douglas,,  published,  as  long  ago  as 
1813.  To  the  same  effect  also  was  the  note  previously 
published,  of  learned  reporters,  (both  afterwards  raised 
to  the  bench,  one  in  England,  the  other  in  India),  to 
SeaU  V.  Barter^  2  Bos.  &  P.  498.  In  1827  Mr.  Jar- 
man,  in  his  supplemental  volume  to  Pow.  Dev.  495, 
note  J,  said :  ^*In  Hodges  v.  Middleton^  Dougl.  431,  Lord 
Mansfield  and  the  court  of  King^s  Bench,  inclined  to 
think  that  where  a  testator  [testatrix]  devised  to  A.  for 
life,  and  after  her  death  to  her  children^  upon  condition 
that  she  or  they  constantly  paid  £30  ayeur  for  a  clergy- 
man to  officiate  in  her  [testatrix's]  chapel,  and  on 
failure  thereof  to  testator's  [testatrix's]  own  next  heirs, 
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1889.  and  in  case  of  failure  of  children  of  A.  then  to  her  [A.  's] 
Term,  hrother  G.,  &c.  ;  A.  had  an  estate  tail,  or  that,  if  she 
i^Q^jjj    took  an  estate  for  life,  the  children  took  an  estate  tail ; 

and  wife  and,  as  recoveries  had  been  suffered  by  both,  the  alter- 
stone'8   native  of  these  propositions  was  not  material.     As  the 

^^'°^**^  limitation  to  the  children  in  this  case  was  by  way  of 
remainder,  there  seems  to  have  been  no  ground,  whe- 
ther there  were  children  or  not,  for  holding  the  parent 
to  be  tenant  in  tail," — agreeably  to  what,  I  have  be- 
fore quoted  Mr.  Jarman  as  saying,  is  now  admitted  on 
all  hands.  *^It  is  as  difficult  to  perceive  any  solid 
ground  for  giving  the  children  estates  tail :  The  direc- 
tion to  pay  the  £30  a  year  would  have  enlarged  their 
devise  to  a  y!?<?,"  which  would  have  conduced  equally 
to  the  same  result,  under  the  particular  circumstances 
(of  recoveries  suffered),  as  either  of  the  other  construc- 
tions. This  note  is  retained  in  the  first  and  third  Eng- 
lish editions  of  Jarm.  Wills,  vol.  2,  p.  308  of  the 
former,  p.  366  of  the  latter,  and  in  all  the  American 
editions,  with  no  change  but  that  of  adding  < 'sim- 
ple" to  the  last  word  <^fee."  And  in  1831  Mr. 
Preston,  in  arguing  Broadhurst  v.  Morris^  2  Bam.  & 
Adol.  1,  said:  ^'Hodges  v.  Middleton  was  expressly 
overruled  in  a  case  in  chancery,  which  has  not 
been  reported  on  this  point,  viz.  Charles  Monck  and 
others  V.  Ths  Commissioners  of  Woods  and  Forests. '  ^ 
That  case,  therefore,  in  which  the  court,  without 
occasion,  and  consequently  without  opportunity,  to 
decide  what  estate  either  the  mother  or  the  children 
took,  if  either  she  or  they  took  more  than  a  life  es- 
tate, whether  in  fee  tail  or  in  fee  simple,  yet  con- 
trived to  mistake  the  law  both  as  to  the  former  and  as 
to  the  latter, — can  now  serve  no  purpose,  but  to  mis- 
lead such  as  can  be  misled,  and  to  furnish  others  with 
an  admonition  against  implicit  reliance  upon  even  an- 
thentically  recorded  opinions,  of  judges  whose  names 
are  in  highest  renown.  ^'Quandoque  bornut^^ — ;  of  which 
I  shall  still  have  to  notice  only  too  many  specimens. 
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The  next  case,  stated  and  commented  upon  by  coun-      isao. 
sel  opposite,  is  SeaXe  v.  Barter^  2  Bos.  &  P.  485  ;  but  as  ^Term^^ 

he  has  introduced  a  quotation  from  counsel's  argument 

therein,  which  mentions  the  case  of  Davie  v.  Stevens^  1  and  wife 
Dougl.  321,  I  will  first  bestow  some  passing  notice  ^• 
upon  it.  That  was  a  marvellously  plain  case  to  have  ex'or  &  ais 
any  question  raised  upon  it ;  and  it  was  so  treated  by 
Lord  Mansfield,  who  said,  after  listening  to  counsel  on 
both  sides  :  *'I  had  a  mind  to  see,  whether  ingenuity 
could  raise  a  doubt  on  the  one  side,  or  on  the  other 
supply  an  argument  to  make  the  case  plainer  than  it  is 
on  the  face  of  it."  The  case,  duly  considered,  only 
proves  even  less  than  what  innumerable  other  authorities 
have  long  since  established;  to  wit,  that  where  a  testa- 
tor by  his  will  sufficiently  defines  the  sense  he  therein 
designs  to  put  upon  the  word,  he  may,  with  effect,  use 
any  word  in  any  sense,  even  if  that  sense  be  the  direct 
opposite  of  its  usual  acceptation;  just  as  well  as  our 
legislature  could  affix  certain  meanings  to  certain  words 
and  phrases,  of  their  defining,  wherever  these  are  found 
in  statutes  enacted  while  the  statutory  definition  is  in 
force,"  unless  such  construction  would  be  inconsistent 
with  the  manifest  intent."  V.  C.  1849,  c.  16,  s.  17. 
In  this  manner,  real  property  may  pass  under  a  testa- 
mentary gift  of  ^'personal  estates,"  {Doe  v.  Tqfield^  11 
East  246 ;)  9JiA personal  property  may  not.  Goodman  v. 
Hdwardsy  2Mylne&K.  59.  See  Camagy  v.  Woodcock^ 
2  Munf.  234;  Teblsy.  Duval,  17  Gratt.  349,  361.— The 
case  of  Seale  v.  Barter  turned  altogether  upon  the  codi- 
cil; whereby  the  testator  devised  all  his  estates  to  his 
son  J.  S.  amd  his  children  lawfully  to  he  begotten,  J.  S. 
bemg  then  married,  but  having  no  child  ;  so  that,  ac- 
eording  to  the  rule  in  Wildes  case,  as  reported  by  Coke, 
(and  with  which,  therefore.  Lord  Alvanley  needed  not 
to  quarrel,)  J.  S.  plainly  took  an  estate  tail;  which 
construction  assuredly  was  in  no  manner  weakened  by 
the  further  provisions  of  the  codicil,  that  J.  S.  should 
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i8«.      have  power  to  settle  the  same  by  will  or  otherwise  on 
^Ter^^  such  of  his  children  as  he  should  think  proper,  (thereby 

determining  the  estate  tail,  as  the  court  held,  so  far  as  * 

and  wife  its  continuancc  would  interfere  with  a  settlement  made 
stone's  ^^  pursuance  of  such  power;)  and,  for  default  of  such 
ex'or  &  ais  issue,  then  to  the  testator's  daughter  E.  S.  and  her  chil- 
dren lawfully  to  be  begotten,  with  a  similar  power; 
and,  in  default  of  such  issue,  to  J.  S.  and  E.  S.  equally 
between  them;  with  a  proviso  that  a  settlement  of 
£200  per  annum  should  be  made  on  any  woman  whom 
his  son  might  thereafter  marry,  and  that  his  estates 
should  be  chargeable  therewith.  The  wonder  is,  not 
that  this  was  held  to  give  J.  S.  an  estate  tail,  but  that 
the  question  should  have  been  thought  capable  of  bear- 
ing a  moment's  debate  after  Wild^%  cdse^  confirmed  as 
that  had  been  in  so  many  cases  meanwhile,  (and  see, 
since  then,  Broadhumt  v.  Morris^  2  Barn.  &  Adol.  1,  re- 
marked upon  by  Kindersley  V.  C  in  Da/vis  exparte^  2 
Sim.  N.  S.  121,  9  Engl.  L.  &  E.  Rep.  91;  Boper  v.  Ro- 
per^  3  Comm.  PI.  (L.  R.)  32;  Parhman  v.  Bowdoin^  1 
Sumn.  359;  Nightingale  v.  Burrell^  15  Pick.  104,  114; 
Wheatland Y.  Dodge^  10  Mete.  502; Doe  d.  Thomason\. 
Andersons^  4:  Leigh  122,  130;  Wright  v.  Cohoon^  12  id. 
377;) — unless  indeed  the  circumstance  might  have 
raised  some  doubt,  which  existed  in  the  case,  (2  Bos.  & 
P.  487,)  and  was  mentioned  by  Lord  Alvanley,  (ibid. 
491,)  but  Was  not  noticed  by  counsel  on  either  side  in 
argument,  and  received  no  particular  attention  from 
the  court, — that  after  the  making  of  the  codicil  and 
before  the  testator's  death,  the  first  taker  had  issue  that 
survived  him.  As  to  this  see  2  Jarm.  Wills  310-312, 
1st  edit.,  367-369,  3rd  Engl.  edit. 

The  last  of  the  cases  cited  for  appellants  under  this 
head,  not  already  disposed  of,  either  en  masse  or  in  de- 
tail, is  Mellish  v.  Mellish^  2  Barn.  &Cr.  520.  There  is, 
I  believe,  no  copy  to  be  found  in  Richmond  of  that 
book;  and  from  the  very  curt  abridgment,  rather  than 
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report,  of  the  case  in  9  Engl.  C.  L.  Rep.  165-167,  it  is      im». 
impossible  for  any  but  the  brightest  intellect,  aided  by  ^^^^^ 

the  fullest  information  on  this  head,   to  be  certain  of  

discerning  accurately  the  ground  of  the  court's    de-  and  wife 
cision.     But  the  same  case  is  reported  in  3  Dowl.  &  R.    ^  ^• 

*^  stone's 

804-821;  and  from  that  report,  containing  not  only  ex'or  &  ais 
full  arguments  of  counsel,  but  also  numerous  remarks 
of  the  judges  inter  arguendum^  we  may  learn  satisfacto- 
rily what  views  of  the  case  led  to  the  certificate 
which  was  sent.  In  substance  the  court  held  that  the 
testator,  not  conjecturally,  but  certainly,  from  indica- 
tions in  the  will  itself  designed  to  give  interests  which 
necessarily  required  an  estate  tail  in  the  first  taker;  or, 
as  it  is  reported  to  have  been  said  arguendo^  by  counsel 
whose  contention  was  successful  against  an  implication 
of  an  estate  tail,  ^4n  Melllsh  v.  Mellish  the  court  read 
'son'  and  'daughter'  as  importing  the  whole  line  of 
issue;  but  that  was  expressly  because  the  circumstances 
shewed  that,  if  not  so  read,  the  estate  would  go  out  of 
the  family;  and  the  real  and  undoubted  intention  of  the 
testator  wmddhe  defeated^^^  (31  Engl.  L.  &E.  Rep.  72 
Easty.  Twyford\  4  H.  L.  Cas.  517,  S.  O. ;)  and,  having 
reached  this  conclusion,  which  they  could  not  but  as- 
sume to  be  right,  even  if  it  were  in  other  men' s  judgments 
wrong,  they  were  at  liberty,  nay  bound,  so  long  as  they 
rested  in  it,  to  give  the  devise  that  effect,  by  the  author- 
ity of  Robinson  v.  Robinson  heretofore  mentioned,  and 
of  numerous  other  cases:  Which,  upon  a  like  ground,  j 

were  again  followed  in  Doe  v.  Dames^  4  Barn.  &  Adol. 
431,  1  Nev.  &  M.  654. 

These  authorities  establish,  that  the  word  ''children" 
'may  be  made  to  mean  heirs  of  the  body  or  issue,  the 
words  "sons"  to  mean  heirs  male  of  the  body  or  issue 
male,  and  the  word  "daughters"  to  mean  heirs  female 
of  the  body  or  issue  female,  for  the  sake  of  accomplish- 
ing the  testator's  intention,  whenever  his  ascertained 
intention  requires  that  sense  to  be  put  on  them;  and  I 
16 
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wm.      conceive,  from  the  context  of  Hale*3  opinion  in  EJn^ 
Term,    ^-    MtUlng^  that  he  cited  the  case  he  did  cite  therein, 

whether  by  the  name  of  BlnMor  of  Blhy^  to  thh  point 

and  wife  aloDe.     Bat,  while  they  do  this,  the  same  authorities 
sune  s    1'1^^'^'^tMilly  ^hew,  further,  that  such  is  not  the  primary 

ex'or*aissen:»e,  the  natural,  or  ordinarily  the  l^al,  signification 
of  those  words;  since,  in  order  to  put  that  sense  upon 
them,  argumentation  was  requisite  in  proof  that,  in  the 
particular  cases,  such  an  intention  existed.  And,  there- 
fore, evtry  thing  entitled  to  the  name  of  authority  ca/i- 
curs  in  sustaining  the  position  of  a  good  text-writer, 
that  "^children,"  'son,'  ['daughter,']  are  technically 
words  of  purchase;  yet  either  'children'  or  'son'  [or 
'daughter']  will,  if  it  is  the  intention,  be  accepted  as 
a  word  of  descent;''  just  as,  per  contra^  "  'heirs'  and 
'heirs  of  the  body'  are  technically  words  of  descent; 
yet,  if  it  is  the  intention,  'heirs'  or  'heirs  of  the  body'* 
will  be  accepted  as  words  of  purchase."  Kam  on  Wills 
53.  That  is  to  say,  these  words  and  phrases  will  not 
change  their  nature,  while  they  retain  their  natural 
meaning^  but  a  meaning,  different  from  their  natural, 

^  will  be  put  on  them,  when  that  is  necessary  for  accom- 

plishing the  testator's  intention.  But  then,  intent ion^ 
in  order  to  produce  such  effects,  must  be  "manifest  and 
certain,  not  obscure  or  doubtful,"  as  was  resolved  by 
the  judges  in  Wildes  case,  6  Rep.  16 J.  Or,  in  the  words 
of  Lord  Hardwicke,  it  must  appear  by  "declaration 
plain,  that  is,  not  saying  in  so  many  words,  but  plain 
expression  or  necessary  implication,  which  is  the  same 
thing."  Garth  v.  Baldwin,  2  Ves.  sen.  65.  Or, as Al- 
derson  B. ,  delivering  the  opinion  of  the  whole  court  of 
Exchequer,  after  elaborate  argument  and  time  taken  for 
consideration,  said  with  pains-taking  precision:  "Upon 
a  careful  examination  of  the  authorities  we  think  that 
it  may  be  safely  laid  down  as  a  rule,  that  in  a  devise 
technical  words,  or  words  of  definite  meaning,  shall 
always  be  construed  according  to   their  legal  or  defi- 
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nite  effect,  unless,  from  other  inconsistent  words  in  the     im». 
wUl^  it  be  quite  clear  that  they  are  used  in  some  other  "^^^J^^" 

definite  sense.     Thus,  if  the  words  ^heirs  of  the  body,' 

which  are  technical  words,  properly  admitting  only  of  andwife 
one  meaning,  are  used,  it  becomes  necessary  to  shmo  ^• 
affirmatively  that  the  testator  meant  clearly  to  uscex'or&ais 
them  as  words  of  purchase ; — it  is  7wt  enough  to  raise  a 
reasonable  dmtbt  whether  he  intended  to  use  them  as 
words  of  limitation,  or  to  ^oyj  2^  pTol)ablecoi\jecture\h9X 
he  intended  to  designate  children  only  by  that  phrase." 
^  ^Another  instance  of  the  application  of  the  rule  may 
be  found,  in  the  class  of  cases  in  which  'sons'  [or 
'daughters']  or  'children,'  which  in  their  proper  sense 
are  icords  ofjmrchase^  have  been  held  to  be  words  of 
limitation.  There,  in  like  manner,  it  must  be  demon- 
strated from  the  will  affirmatively  and  clearly^  that  by 
these  expressions  the  testator  meant  all  the  descendants 
[or  all  the  male  or  all  the  female  descendants]  of  the 
body  to  take  as  heirs."  Lees  v.  Mosley^  1  Younge  & 
Coll.  Exch.  Eep.  606,  607.  And,  as  was  said  by  Sir 
Thomas  Plumer  M.  R,  if  the  intent  be  uncertain,  if 
it  be  in  equililyrio^  or  even  in  suspense  or  doubt,  then 
the  legal  operation  of  the  words  inust  take  effect." 
ChoLvumdeley  v.  Clinton^  2  Jac.  &  W.  96.  See  further 
Ram  on  Wills  31-32,  109  et  seq. 

I  have  now  noticed,  I  believe,  every  authority,  which 
has  been  cited  by  counsel  opposite  as  favouring  that  side 
upon  the  topics  hithertx)  discussed.  And  I  think  it 
may  be  stated  without  danger  of  mistake  or  of  serious 
or  plausible  dispute,  that  the  discussion  has  established, 
as  applicable  immediately  to  the  case  in  hand,  the  fol- 
lowing results  : — First.  That  although,  where  an  estate 
is  devised  to  one,  either  expressly  for  life,  or  indefi- 
nitely, with  whatever  subsequent  limitations,  if  the 
testator's  intention  be  sufficiently  discovered,  to  pro- 
vide (by  means  of  the  same  subject  matter  of  estate) 
for  all  offspring  of  the  first  taker,  or  for  the  whole  of 
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1889.      any  line  of  such  offspring,  in  every  successive  genera- 
'^Ter^  tion  descending  from   such  first  taker,  or  for  some  de- 


scribed  progeny  within  the   whole  of  any  line  of  such 

and  wife  offspring,  in  every  such  generation,   there,   as  the  law 
^  ^'  .     was  aforetime,  the  will  would  ffive  to  the  first  taker  an 

Stone's  ^  '  ^  ^      o 

ez'or  &  ais  estate  tail, — according  to  circumstances,  either  imme- 
diately, or  else  in  remainder  after  some  intervening  es- 
tate,— ^where  otherwise  the  property  would  not  be  trans- 
missible, conformably  to  such  intention,  either  to  de- 
scendants at  all,  or  else  to  descendants  more  remote  than 
those  the  will  has  sua  jure  provided  for:  Yet  such  in- 
tention is  never  sufficiently  discovered  from  mere  con- 
jecture, however  plausible,  or  however  probable  in 
itself,  but  must  always  be  proved,  from  the  will,  ex- 
pounded in  the  light  of  such  extraneous  evidence  as 
is  legally  admissible ;  by  demonstration  plain  ;  past 
any  doubt ;  so  as  not  even  to  leave  the  judicial  mind 
in  any  suspense  about  its  having  been  thus  demon- 
strated ;  else  the  legal  operation  of  the  words  must 
take  effect ;  upon  the  not  unnatural,  nay  the  neces- 
sary, presumption  that  the  technical  effect  of  the 
words  is  intended  by  the  testator,  if  a  different  inten- 
tion be  not  apparent  therein. — Second.  That  a  devise 
to  one,  eitherexpressly  for  life,  or  even  indefinitely,  with 
remainder  to  the  devisee's  children^  whether  expressly 
for  life,  or  indefinitely  touching  what  estate  they  should 
take,  would  not,  as  the  law  was  before  7  Oct.  1776, 
have  made  the  first  taker  tenant  in  tail,  either  imme- 
diately or  in  remainder,  by  reason  of  an  intention, 
thence  presumed^  of  the  testator,  to  provide  for  all  the 
descendants  of  such  first  taker,  or  upon  any  other 
ground.  For  this  the  decision  in  Wild'scase^  which  has 
never  since  been  shaken,  but  on  the  contrary  has  been 
very  frequently  confirmed,  is  ample  authority. — ^Third. 
That  while  an  implication  of  such  intention,  as  is 
necessary  for  giving  such  first  taker  an  estate  tail, 
immediately  or  in   remainder,  is  sufficiently  made  out 
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from  a  limitation  over  upon  a  failure  of  issue  of  the      i8». 
first  taker  whenever^  at  any  time  indefinitely  future,  it  shall    TeraL^ 
happen, — eonmionly   (for  the  sake  of   brevity)  styled  ■ 


an  indefinite  failure  of  issue ;  and  while  the  same  im-  and  wife 
plication  sufficiently  results  from  a  limitation  over  v. 
upon  such  failure  of  children,  where  the  context  ei'oi  &  ais 
demonstrates,  with  the  plainness  I  have  just  now  men- 
tioned, that  ^'children"  is  used  as  synonymous  with 
"issue,"  so  as  to  comprehend  successive  generations 
as  long  as  the  progeny  shall  last ;  yet  it  is  otherwise, 
where  the  limitation  over  is  upon,  what  from  its  con- 
trast with  the  foregoing  is  called,  a  definite  failure  of 
issue,  or  of  '<  children"  in  the  sense  of  '  tissue,"  meaning 
a  failure  in  some  particular  generation,  or  at  or  before 
some  collateral  epoch  or  event,  designated :  And  while 
a  limitation  over,  upon  a  failure  of  issue,  m\\&i  prima 
facie  be  construed  as  upon  an  indefinite  failure, — 
which  in  all  that,  to  the  purposes  of  this  case,  is  proved 
by  numerous  authorities  collected  by  counsel  oppo- 
site, and  which  authorities  therefore,  after  this  dis- 
tinct admission  of  what  they  prove,  I  need  not  notice 
any  further ; — ^yet  it  is  otherwise,  either  where  the  limi- 
tation is  upon  a  failure  of  ^^  children,"  so  denominated 
in  the  will,  if  there  be  not  in  the  context  enough  to 
force  that  term  out  of  its  natural  and  also  technical 
signification,  into  the  larger  signification  of  the  term 
''issue  ;"  or  even  where  the  limitation  over  is  upon  a 
failure  of  ''issue"  or  '<heirs  of  the  body,"  so  denomi- 
nated in  the  will,  if  it  be  shown  by  the  context  to  mean 
a  failure  of  such  issue,  or  such  heirs  of  the  body,  as 
"children"  are  in  the  natural  and  technical  significa- 
tion of  the  term  last  mentioned  ;  that  is,  immediate 
fruit  of  the  first  taker' s  own  body,  the  neceassLvy  parentage 
oihiBgrand'ChWdTen,  should  any  be  born  to  him.  The 
last  in  order  of  these  propositions  is  inferrible  from 
Jesson  V.  Wright  in  the  House  of  Lords,  and  from  our 
Virginia  case  of  Moore  v.  Brooks^  and  was  actually  de- 
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1M9.      cided  in  Doe  d.  Wright  v.  Jemon  in  the  King's  Bench, 
"^^rm!^  Jordan  v.  Adams  in  the  Common  Pleas,   and  our  Vir- 

ginia  case  of  Prior  v.  DuTican.     The  proposition  imme- 

and  wife  diatelj  preceding  it  is  clearly  deducible  a  fortiori  from 
stone's  ^^^  same  authorities,  and  moreover  was  expressly  de- 
ex'or  &  ais  cided  in  Goodwin  v.  Goodwin ,  Denn  v.  Page^  Hay  v.  Cov- 
entry ^Foster  N.Romney^  Doe  v.  Vaughan^  Ashley  y,  Ash- 
ley^ and  the  Pennsylvania  case  of  Curtis  v.  Longstreth. 
Upon  these  authorities,  in  consonance  with  the  sound- 
est as  well  as  the  best  settled  principles,  it  seems  clear 
that  Nancy  Perry  would  have  had  no  more  than  an  es- 
tate for  the  term  of  her  own  life  and  (contingently)  the 
widowerhood  of  any  surviving  husband  she  might 
leave, — not  an  estate  tail,  as  the  law  was  aforetime, — 
even  if  the  clause  in  question  of  her  father's  will  were 
to  be  read  as  counsel  opposite  desires  it  should  be ;  to 
wit,  in  the  sense  of  giving  a  remainder  to  the  testator's 
children  afterih^  remainder  to  those  of  Nancy  Perry, 
though  she  should  leave  children,  who,  surviving  both 
her  and  her  last  husband,  should  actually  come  into 
possession  of  the  land.  For,  even  then,  according  to 
the  lex  temjporis  (prior  to  7  Oct.  1776),  as  the  preceding 
authorities  show,  the  remainder  to  the  testator's  chil- 
dren, would  have  taken  effect  at  the  termination  of  the 
life  estate  of  her  children  ;  though  they  should  have  left 
ever  so  many  children.  These  ^r<imf-children  of  Nancy 
Perry  would  have  taken  no  more  than  the  grand-i^^^ 
of  Rowland  Wild  and  his  wife  did ;  who  took  just 
nothing. 

But  I  consider  it  to  be  very  certain,  that  such  is  not 
either  the  true  ipeaning  or  the  legal  construction  of 
the  clause  under  consideration ;  and  that,  on  the  con- 
trary, both  the  former  and  the  latter  are  the  same  as  if 
the  clause  were  in  these  words  :  '*I  lend  to  my  daugh- 
ter (certain)  land,  to  be  possessed  by  her  and  whosoever 
shall  lawfully  claim  under  her,  during  her  natural  life 
and  the  widowerhood  of  any  surviving  husband  whom 
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jshe  may  leave ;  and  at  her  death  and  the  death  or  after-     1809. 
marriage  of  such  surviving  husband,  if  any,  then  to  be  ^^^^ 

equally  divided  among  her  children,  if  she  has  any ; 

otherwise^  then  to  be  divided  among  all  my  children."  and  wife 
There   is  room  to   contend,    that  the  word  ^'then,"    ^J'  , 

'  '        stone  8 

where  it  occurs  the  second  time  in  this  sentence,  or  ex'or  &  ais 
rather  in  the  corresponding  sentence  of  the  original, 
has  the  same  meaning  as  where  it  occurs  first ;  and  that 
it  is,  in  each  instance,  an  adverb  of  time,  denoting  in  a 
monosyllable  what  is  expressed  more  at  large  by  the 
phrase  <<at  such  time,  and  so  soon,  as  she  shall  big  dead 
and  no  surviving  husband  of  her  shall  be  remaining  un- 
married." But  I  waive  all  dispute  about  that  ;  being 
content  to  take  the  second  <<then"  as  denoting  only  the 
contingent  event  of  the  first  taker  having  no  children. 
Still  the  legal  effect  will  be  the  same  ;  and  that  is,  to  cre- 
ate what  is  noWmost  commonly  called  an  alternative  lim- 
itation. Such  limitations,  or  the  gifts  made  by  means 
of  them,  considered  in  conjunction  with  those  for 
which  they  are  contingently  substitutionary,  have  also 
been  called,  sometimes  contingencies  with  a  double 
aspect,  sometimes  gifts  upon  a  double  contingency, 
sometimes  devises  or  bequests  on  two  alternative  con- 
tingencies. Sm.  Ex.  Int.  §  129.  Under  their  now 
more  common,  as  well  as  more  accurate,  appellation, 
they  have  been  defined,  and  an  illustrative  example  of 
them  given,  as  follows  :  *^An  alternative  limitation  cre- 
ates an  interest  that  is  only  to  vest  in  case  the  next  pre- 
ceding interest  should  never  vest^  in  any  way,  through 
the  failure  of  the  contingency  on  which  such  preceding 
interest  depends.  As  where  a  testator  devises  to  A.  for 
life,  and,  if  he  have  issue  male,  then  to  such  issue  male 
and  his  heirs  forever ;  and,  if  he  die  without  issue 
male,  then  to  B.  and  his  heirs  forever."  Ibid.  §  128  ; 
Sm.  Re.  &  Pers.  Prop.  242.  The  case  thus  put  for  an 
example  is  the  very  case  of  Loddington  v.  Kime^  3  Lev. 
i31,  ISalk.  224,  ILd.  Raym.  203  ;  which  Mr.  Jarman, 
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1869.      both  in  his  supplemental  volume  to  Pow.  Dev.  517-618,, 
^T^^  and  in  his  work  On  Wills,  vol.  2,  pp.  338-339,  assailed 


' with   remarkable   vehemence;   pronouncing   it  to   be 

and  wife  * 'clearly  overruled."  Not  that  any  court,  or  even  any 
stone's  ®^^^®  j*^^^5  or  ^'^y  text- writer, — save  himself, — ^has 
ex'or  &  ais  passed  that  sentence  of  condemnation  upon  it ;  but  he 
conceived  it  to  be  not  reconcilable  with  some  subse- 
quent decisions.  This,  however,  was  a  clear  mistake 
of  that  able  and  (in  general)  accurate  writer;  which 
his  English  editors,  since  his  death,  have,  in  great 
measure,  saved  me  the  trouble  of  proving  to  be  such, 
by  their  withdrawing  from  his  work  On  Wills  all  traces 
thereof,  and  substituting  instead  a  reconciling  explana- 
tion. 2  Jarm.  Wills  397-398,  3rd  Lond.  edit  His 
error  was  the  consequence  of  an  essential  mis-state- 
ment (by  him)  of  the  case,  upon  that  very  point  for 
which  it  is  here  adduced.  The  devise  was  to  one  for 
life,  and,  if  he  should  die  without  issue  male,  then 
over ;  which  undoubtedly  would  have  given  the  first 
taker  an  estate  tail,  if  that  had  been  all ;  because  then 
it  would  have  been  a  limitation  over  upon  an  indefinite 
failure  of  issue  male.  But  the  full  statement  of  the 
devise,  omitting  only  words  clearly  not  material  on  the 
present  occasion,  is  as  follows:  ''As  concerning  my 
manors  of  Pickworth  and  Willoughby,  I  devise  them 
to  my  uncle  Evers  Armin  for  his  life,  without  impeach- 
ment of  waste ;  and  in  case  he  shall  have  issue  male, 
to  such  issue  male  and  his  heirs  forever ;  and  after  the 
death  of  my  uncle  Evers  Armiri,  in  case  he  leaves  no 
issue  male,  the  manor  of  Pickworth  to  my  nephew  Sir 
Thomas  Styles  and  his  heirs  forever.  And  as  to  the 
manor  of  Willoughby,"  concerning  which  the  ques- 
tion arose,  ''m  case  my  uncle  Evers  Armin  die  without 
issue  male,  I  devise  it  to  my  nephew  Thomas  Bernar- 
distone  and  his  heirs  forever:"  thus  indicating  that 
the  final  limitation  was  not  to  take  place  whenever,  at 
^ny  time  indefinitely   future,    there  should  happen  a 
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iailure  of  the  first  taker's  male  issue  ;  but  that  it  must      iw. 
take  effect,  if  at  all,  in  case  (only)  the  first  taker  should  ^^^^ 
not  have  issue,  that  could  take  at  the  termination  of 

Moon 

the  life  estate  given  him.  The  case  therefore, — in  and  wife 
which  it  was  held,  that  Evers  Armin  had  but  a  g^Jnes 
life  estate,  with  alternative  contingent  remainders  ex'or  &  ais 
limited  thereon, — is  a  clear  authority,  that  words,  which 
ordinarily  would  import  an  indefinite  failure  of  issue, 
yet  shall  not  receive  that  interpretation  where  the  con- 
text shows  that  the  limitation  following  is  not  intended 
as  a  remainder,  after  a  limitation  to  the  first  taker's  issue 
shall  have  been  spent,  but  is  intended  as  an  alternative 
limitation,  in  case  that  (to  the  first  taker's  issue)  shall 
never  vest  And  if  this  authority  should  be  thought  to 
need  confirmation,  after  Mr.  Jarman's  assault  (alio  iyi- 
tultu)  upon  it,  I  may  mention  that  another  case  after- 
wards arose  before  the  court  of  chancery,  concerning 
the  title  to  the  manor  of  Pickworth  under  the  same 
will,  as  to  which  the  question  was,  in  legal  effect,  pre- 
cisely the  same  as  it  had  been  concerning  the  manor 
of  Willoughby  in  Loddington  v.  Kime;  and  it  received, 
twenty  years  after  the  decision  in  that  case,  precisely 
the  same  answer  in  the  House  of  Lords,  upon  appeal, 
in  accordance  with  the  unanimous  opinion  of  all  the 
then  judges.  Bamardiston  v.  Carter^  3  Bro.  P.  C.  edit. 
Toml.  64-74,  1  P.  Wms.  506-510.  After  which  the 
same  will  was  again,  by  fresh  bill,  brought  before  Sir 
Joseph  Jekyll  M.  R.,  and,  by  appeal  from  his  decree, 
before  Lord  Parker  (afterwards  Macclesfield),  C. ;  from 
both  of  whom  it  also  received  the  same  construction. 
Carter  v.  Bamadiaton^  1  P.  Wms.  510-622.  And  al- 
though Levinz  reports  (3  Lev.  435),  that  '^before  any 
judgment  was  given,  the  parties  [in  Loddington  v.  Kime^ 
agreed  and  divided  the  estate ;"  which  statement,  re- 
peated from  Levinz  in  1  Salk.  225,  has  been  sometimes 
understood  as  asserting  (what  it  does  not)  that  no  judg- 
ment was  ever  entered,  and  led  Lord  C.  J.  Ryder,  for 
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1869.  instance,  into  believing  that  the  case  was  never  deter- 
Term!^  mined,  notwithstanding  the  statement  in  Lord  Ray- 
~  mond's  report  presently  mentioned,  {Doey.  Reason^  cited 
and  wife  3  Wils.  246);  yet  indubitably  the  fact  was,  as  it  is 
Stone's  stated  in  the  report  of  Lord  Raymond,  which  con- 
ex'or  &  ais  eludes  (1  Lord  Raym.  209)  with  these  unusual  and  re- 
markable words  :  '<And  therefore  judgment  wa&  given 
[&c.]  for  judgment  is  entered  upon  the  record  for 
the  plaintiff."  The  reason  of  which  particularity  will 
be  seen  in  what  Lord  Raymond  said  when  deliver- 
ing (as  chief  justice)  the  court's  opinion  in  Shaic  v. 
Weigh;  wherein,  adverting  to  the  passage  I  have 
quoted  from  Levinz,  he  said:  This  ''is  a  mistake; 
for  I  heard  the  opinion  of  the  court  given  seriatim  my- 
self, viz.  Pasch.  9  Wm.  3,  in  the  year  1697,  that  Evers 
Armin  took  but  an  estate  for  life,  because  the  first  issue 
male  took  the  [a]  contingent  remainder.  It  has  also 
had  decisions  in  other  places  ;  it  having  been  brought 
into  the  court  of  Chancery,  and  by  appeal  thence  carried 
into  the  House  of  Lords  :  The  judgment  given  in  the 
court  of  Common  Pleas  was  in  all  those  places  con- 
firmed, and  not  in  the  least  shaken  ;  and  has  been  ac- 
quiesced under  ever  since.  Judgment  is  entered  on 
the  roll,  in  C.  B.,  Trin.  6  W.  &  M.  rot.  1551,  as  was 
said  by  Eyre,  C.  J.  in  another  case."  Fitzg.  21-22, 
and  (in  totidem  verbis)  Fortesc.  74-75.  See  also,  2  Stra. 
844,  1  Eq.  Abr.  183,  pi.  23,  more  concisely  to  the 
same  effect ;  11  Mod.  (edit.  1781,  not  Leach's)  p.  298, 
Treby  C.  J.  in  Scattergoody.  Edge,  In  3  Wils.  240,  Doe 
V.  Ilolme^  it  is  also  said  that  Lord  C.  J.  De  Grey,  de- 
livering the  opinion  of  the  court  in  that  case,  said, 
about  Loddington  v.  Kime^  ''though  both  Levinz  and 
Salkeld  report  that-  the  parties  agreed,  and  divided  the 
estate,  before  judgment  was  given,  yet  it  appears  from 
a  MS.  report  of  the  case  by  Judge  Blencowe,  (which  the 
reporter  Serjeant  Wilson  has  seen)  that,  after  long  con- 
sideration, judgment  was  given  that  Evers  Armin  took 
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an  estate  for  life,  with  contingent  remainder  over."     i8». 
And  Sir  Wm.   Blackstone,   who  was  one  of  the  court  ^^^^ 
that  decided  Doe  v.  Sbhne,  in  his  report  of  that  case, 

Bfoon 

(2W.  Blackst.  778,)  states  the  chief  justice  to  have  and  wife 
said,  that  Loddington  v.  Kivie  resembled  ^Hhis  case  in  ^^^^,^ 
all  points.  That  was  several  times  agitated  in  all  theex'or&ais 
courts  of  Westminster  Hall" — this,  however,  I  cannot 
verify  with  respect  to  the  courts  of  King's  Bench  and 
Exchequer — '^and  (continues  the  chief  justice,  accord- 
ing to  Blackstone,)  at  length  settled  in  Dmn,  Proc,  by 
the  unanimous  opinion  of  all  the  judges."  The  real 
truth  about  the  result  in  Loddington  v.  Kiine  is,  doubt- 
less, what  is  stated  in  3  Bro.  P.  C.  edit.  Toml.  ^^^  as 
follows  :  ^ 'After  several  arguments  in  the  court  of 
Common  Pleas  judgment  was  given  in  favour  of  Ar- 
myne  Bullingham  [the  substantial  plaintiff,  though  not 
in  form  such  upon  the  record].  But  both  [of  the  sub- 
stantial parties  to  the  suit]  being  relations,  they  after- 
wards  ctLine  to  an  agreement:"  which,  as  that  report 
proceeds  to  narrate  in  detail,  was  effectuated  by  deed 
enrolled,  and  fine,  and  recovery.  See  also  1  P.  Wms. 
507 ;  and  observe  that  the  date  there  given,  of  Jan. 
1697,  was  subsequent  to  Easter  term  1697,  according  to 
the  civil  calendar  used  in  England  till  the  year  1752. 
Xo  decision,  therefore,  ever  came  under  review,  that 
brought  with  it  a  greater  amount  of  judicial  authority 
touching  the  same  identical  point,  than  this  does. 
Moreover  it  was  not  only  followed  in  Doe  v.  Holme,  but, 
furthermore,  in  that  case,  ^'the  lord  chief  justice  De 
Grey  said,  he  should  have  been  of  the  same  opinion, 
although  the  case  of  Loddington  and  Kinie  had  never 
been  determined."  3  Wils.  243.  And,  without  being 
cited,  it  was  yet  in  effect  followed^  in  our  Virginia  case 
of  Foymell  v.  Craddock^  1  Patt.  &  H.  250.  Besides 
which,  in  Feam.  Posth.  pp.  178-184,  185-190,  there 
are  two  several  opinions  of  probably  the  most  able 
judge  of  such  questions  that  has  yet   lived,  (though 
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iMO.      never  installed   in   a  judicial  office,)  to   precisely  the 
^rau^  same  effect,    on  original  reasoning  and  without  distinct 


reference   or  allusion   to  these  cases  or  any  of  them ; 

Moon  ,  . 

and  wife  though  certainly  not  unaware  of  those  in  England,  all 
stone'*  ^^  wfiich  had  arisen  and  been  determined  before  his 
«x'or&ai8day.  Butl.  Fearne  225,  364-356,  373-374.  See  also 
Egerton  v.  Masaey,  3  Comm.  Bench  N.  S.  338,  349-354. 
— Therefore,  upon  this  distinct  and  separate  ground,  in 
addition  to  the  ground  heretofore  discussed,  I  submit 
that  Nancy  Perry  did  not  take  more  than  an  estate  for 
her  own  life,  with  a  contingent  elongation  thereof  dur- 
ing the  widowerhood  of  such  husband  as  she  might 
leave  surviving. 

Whether  this  contingent  elongation  would  make  any 
difference  in  the  case  of  that  devisee,  favorable  to  her 
taking  an  absolute  ownership  in  fee  simple,  through  the 
medium  of  a  constructive  entail,  is  an  inquiry  which 
counsel  opposite  has  not  noticed,  except  insofar  as  it  is 
involved  in  his  discussion  of, — Secondly^  what  he  sug- 
gests is  a  difference  between  her  title  and  that  of  Sally 
Stone  under  the  same  will ;  the  devise  in  favor  of  the 
latter  being  of  land  **to  be  possessed  by  her  dndeniy 
husband,  she  may  have,  upon  the  same  terms  and  con- 
ditions as  Nancy  Perry's." — I  shall,  therefore,  now 
transfer  my  discussion,  also,  to  the  direct  consideration 
of  Sally  Stone's  title  ;  though  really  that  is,  out  and 
out,  the  same  as  Nancy  Perry's. 

The  words  in  the  devise  to  Sally,  '*to  be  possessed 
by  her  and  her  (future)  husband,"  coupled  with  the 
residue  of  the  same  clause,  would  not,  if  she  had 
married,  have  given  an  estate  of  any  kind  to  her  hus- 
band ;  for  that  consequence  (of  giviTig  him  an  estate  or 
interest  und-er  the  will^  apart  from  what  his^'i^  mariti 
would  confer,)  is  annulled  and  absolutely  stifled  by 
the  last  words  of  the  clause  referring  to  the  '^terms 
and  conditions"  affecting  Nancy  Perry's  land  under 
the  clause  of  the  will  concerning  it :    Which  certainly 
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gave  to  Nancy's  present  or  future  husband  nothing     imo. 
whatever  in   the   land,   during  her  life  or  after  her  ^^^^,^ 

death,  except — I  was  about  to  say,  but  in  truth  it  did 

not  give  him  even, — what  he  might  derive  from  the  and  wife 
marital  right  of  himself  or  from  the  good  pleasure  of  ^^^^.^ 
his  wife.  Under  the  former  he  would  have  the  right  of  ex'or  &  ais 
enjoyment  during  the  coverture,  but  no  longer,  since 
of  such  an  estate  he  could  not  be  tenant  by  the  cur- 
tesy because  it  was  not  descendible.  1  Lom.  Dig.  55- 
56  [47-48]  ;  see  also  Boothhy  v.  Vernon^  9  Mod.  147,  2 
Eq.  Abr.  727,  pi.  3.  Under  the  latter,  if  his  wife  chose, 
he  might  have  the  same  enjoyment  continued  durante 
viduitatesua  (but  no  longer) ;  for,  although  she  (as  being 
%feme  covert^  could  not,  either  by  deed  directly  from  her 
to  him,  or  by  will,  give  him  such  benefit,  for  want  of 
express  j[?ot^?^  to  that  effect  conferred  by  her  father's 
will,  yet  such  purpose  was  capable  of  accomplishment ; 
it  might  have  been  effected  by  deed  from  her  and  him 
to  some  third  person,  to  be  conveyed  back  for  any 
modification  of  estate  agreed  upon,  within  the  limits 
(in  point  of  duration)  of  her  original  estate.  Shepperson 
V.  Shepperaoriy^GfVBtt.  h01\Sh€arnian'^8adTriWY. Hicks^ 
14  id.  96.  If  no  such  conveyance  were  made,  and  she 
died  leaving  a  surviving  husband,  her  interest  in  the 
land  during  his  viduity  would  be  disposable  as  personal 
assets  of  her  estate.  V.  L.  1803, 1814,  c.  92,  s.  54 ;  V. 
C.  1849,  c.  130,  s.  18.  And  that  these  things  would  not 
have  been  at  all  different  in  regard  to  Sally* 8  husband, 
if  she  had  married  and  left  a  widower,  I  conceive  to 
be  sufficiently  clear  without  quoting  authority.  Yet  I 
beg  leave  to  mention  Goodtitlev.  Wodhull^  Willes592, 
for  the  sake  of  its  bearing  both  on  this  and  on  at 
least  one  other  question  in  this  case.  [Mr.  Green  par- 
ticularly called  attention  to  the  penultimate  paragraph 
of  the  court's  opinion  in  p.  596.] 

Bat  while  I  contend  for  this,  because  it  seems  to  me 
the  correct  construction ;  I   cannot  perceive  how  my 
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rst».      cause  would  sustain  detriment  from  admitting,  that  the 
'rer^  will  gave  an  estate  in  remainder,  durante  mduitat^,  to 

the  respective   surviving    husbands  (should  there   be 

and  wife  such)  of  the  testator's  daughters ;  since  it  would  ii^em 
stcme's  impossible,  that  such  a  limitation  to  them  would  any 
cx'or  &  ais  ^^y  (^nd  ^o  make  the  several  devises  to  the  respective 
daughtei*s  import  an  estate  tail,  or  more  than  a  life 
estate,  in  these  latter.  Whether  regarded  as  a  con- 
tingent provision  made  by  the  testator  for  possible 
widowers  of  his  daughters,  or  as  a  contingent  elonga- 
tion of  [their  respective  estates  in  order  to  give  to  them, 
respectively,  the  power  of  making  (at  their  pleasure) 
such  a  provision  ;  neither  way  could  it  give,  or  tend  to 
give,  any  one,  an  inheritable  estate. 

Counsel  opposite,  however,  insists  that,  as  Sally  Stone 
might  have  married  a  man  not  born  till  after  the  death 
of  her  father,  so  that  (according  to  him)  the  Eule 
against  Perpetuities  would  have  forbidden  her  chil- 
dren of  such  marriage  taking  as  jmrcha^ers;  therefore 
<'the  court  will  sacrifice  the  testator's  minor  intent, 
that  they  should  take  hy  purchase  ^'^^  in  order  that  it  may 
— as  it  ''will,  under  the  doctrine  of  approximation  or 
cy  jyreSy — give  effect  to  his  paramount  intent,  that  aU  the 
issue  of  his  daughter  should  take  ;  by  giving  an  estate 
tail  to  such  daughter,  so  as  to  enable  the  grandchildren 
to  take  derivatively  through  her,  though  they  cannot  be 
allowed  to  take  in  the  particular  mode  pointed  out  by 
the  testator." 

Now  the  first  remark  I  make  upon  this  argumenta- 
tion is,  that  it  adroitly  substitutes  for  what  is  certain, 
— namely,  that  the  testator  designed  bounty  for  his 
daughter's  children^  if  she  should  have  any, — ^what  is 
worse  than  uncertain,  nam  ely,  that  he  designed  bounty 
for  her  ^rand^-children  and  more  remote  descendants, — 
in  three  words,  all  her  issue;  whereas  this  latter  inten- 
tion (imputed)  not  only  does  not  appear  with  the  plain- 
ness of  a  perfect  demonstration,  but  moreover  is  so  far 
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from  it,  that,  according  to  the  rule  of  the  law  prior  to      i8». 
7  Oct  1776,  the  very  contrary  thereof  does   appear,  ^^rm^ 

For,  according  to  that  role,  if  Sally's  children  had  ac- 

tually  become  possessed,  under  the  will  of  their  grand-  and^fe 
father,  still  their  children  would  have  taken  nothing ;  ^-  , 
as  is  proved  by  WilcTs  case,  and  the  half  dozen  other  eif or  &ais 
English  cases  which  I  have  heretofore  grouped  together 
as  supporting  the  decision  in  that  case. — My  second 
remark  on  it  is,  that,  this  unauthorized  portion  of  the 
premises  being  subducted,  the  rest  of  the  argument 
collapses.  The  will  of  Caleb  Stone  does  not  contain 
an  attempt  at  giving,  contrary  to  legal  inhibition,  an 
estate  by  purchase  to  the  children  of  a  person  not  in 
esse  when  it  was  itself  executed  ;  for  it  requires  that 
they  shall  be  the  children  of  a  person  (to  wit,  his  daugh- 
ter named)  who  was  then  in  existence.  And,  if  we  sup- 
pose, argumenti gratia^  that  what  it  does  attempt  is  equiva- 
lent^ because  such  children  may  be  the  progeny  of  a  father 
not  himself  bom  until  after  the  death  of  the  testator  ; 
what  then  ?  The  book  quoted  by  the  counsel  in  sup- 
port  of  his  contention  on  this  point.  Smith's  Original 
View  of  Executory  Interests,  does  not  sustain  him : 
For,  after  stating  the  law  of  the  cases,  first,  <<where  a 
testator  devises  cm  estate  tail  to  a  grandchild,  by  a  child 
not  yet  bom  at  the  testator^s  death,  to  take  by  purchase, 
and  he  appears" — hy  demonstration  plain  must  of  course 
be  meant,  as  has  been  before  shown, — '*to  have  in- 
tended that  oZZ  the  isQxxeofsuch  vmhom  child  should 
take,  so  far  at  least  as  the  rules  of  descent  will  per- 
mit," (§  534,  635;)  and,  secondly,  '<where  a  testator 
attempts  to  create  a  perpetual  succession  of  life  estates  in 
favor  of  children  m  esse  and  more  remote  descendants," 
(§  536  a;  ) — ^within  neither  of  which  classes  does  the 
present  case  range  itself  ;  it  proceeds  thus  (§  536  b ), 
*'but,  where  there  is  a  single  intent  to  create  a  limited 
number^  onh/j  of  life  estates  in  succession^  not  warranted 
by  the  rule   against  Perpetuities,  an  estate  tail  will  not 
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iMO.      he  given  to  any  of  the  persons  intended  to  take  life 
January  estates."     And  then  an  illustrative  case   is  stated  as 

Term. 


Moon 


-follows :  <*A  testator  gave  an  estate  to  his  son  F., 
andwife  during  his  natural  life  ;  and,  after  him,  he  gave  it  to  his 
V-  eldest  or  any  other  son  after  him,  during  his  natural 
ex  or  &  ais  life  ;  and,  after  them,  to  as  many  of  his  descendants, 
issue  male,  as  should  be  heirs  of  his  or  their  bodies, 
down  to  the  tenth  generation,  during  their  natural 
lives.  It  was  held,  that  F.  took^ar  life  oidy  ;  Lord 
EUenborough  C.  J.  observing,  that  in  Robinson  v.  R(^' 
in%on^  1  Burr.  38;  Doe\.  Applin^  4  T.  R.  32;  Doe  cL 
Bean  v.  Halley^  8  T.  R.  6,  expressions  were  used  denot- 
ing an  intention  that  the  lands  should  continue  in  the 
descendants  of  the  first  taker  as  long  as  there  were  any, 
without  specifying  or  marking  what  estates  such  de- 
scendants should  take  ;  that  this  case,  however,  was 
not  a  case  of  a  particular  and  a  general  intent,  but  a 
case  of  a  single  intent  to  create  a  succession  of  estates 
not  warranted  by  law.  Seaward  v.  .Willock^  5  East  198. " 
(See  also  1  Jarm.  Wills  263-264).  Among  authorities 
cited  in  that  case  is  one  which  I  have  heretofore  men- 
tioned from  Willes  692, 6^(9oc?^/^^(9  v.  WodhvUjyery  forc- 
ible to  the  same  purpose ;  to  which  I  will  add  one 
other,  the  last  that  I  shall  state  under  this  head.  It 
is  White  V.  Collins^  Comyns  289,  accurately  stated  in  3 
Lom.  Dig.  347  [239-240],  from  6  Cruis  Dig.  362^ 
[296-7],  as  follows:  '^Francis  Harvey  devised  in 
these  words  :  'I  give  to  my  son  Frank  Mildmay 
my  farm  called  East  House  Farm,  &c.  to  enjoy  the 
rents  and  profits  thereof  during  the  term  of  his  natu- 
ral life,  with  power  to  make  a  jointure  of  all  or  part, 
if  he  should  marry ;  and  after  his  death  and  jointure 
(if  any  be  made)  to  the  heir  male  of  his  body  lawfully 
begotten,  during  the  term  of  his  natural  life  ;  and  for 
want  of  such  heir  male  I  give  the  said  farm  to  my  son 
Carew  Mildmay'  &c.  It  was  agreed,  that  the  limita- 
tion to  F.   M.  to  enjoy  and  take   the  profits  during  his 
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life,  and  after  his  decease  to  the  heirs  male  of  his  body,      i8». 
would  make  an  estate  taiL     So,  if  it  had  been  to  the  ^Term"^ 

heir  male  of  his  body,  in  the  singular  number,  where 

nothing  appeared  which  explained  the    intent   to  the  and  wife 
contrary.     But  here  the  intention  appeared  to  be,  that       ^* 


Stone's 

such  heir  male  should  have  the  land  only  for  life^  which  eror&:ais 
showed  that  the  testator  did  not  intend  that  those 
woi-ds  should  be  taken  as  words  of  limitation  ;  and 
nothing  appeared  in  the  nature  of  the  expression, 
which  implied  that  they  should  be  so.  Hei/r  male,  or 
next  heir  male,  were  words  of  purchase," — certainly, 
however,  not  more  than  child  oi  children^ — <*and,  in 
this  case,  where  the  devise  was  to  F.  M. ,  and  after  his 
decease  [and  termination  of  the  jointure,  if  he  made 
any,]  to  the  heir  male  of  his  body,  during  his  life,  the 
express  limitation,  during  his  life^  showed  that  he  in- 
tended his  son  should  have  it  in  remainder  for  his  life 
only;  and,  when  he  devised  it  over,  for  want  of  such 
heir  male,  to  C.  M.,  this  did  not  import  that  C.  M. 
should  not  have  it  [should  wait  for  it]  till  F.  M.  died 
without  heirs  male  generally  \i,  e,  indefinitely],  but 
[that  he  should  have  it]  for  want  of  stick  heir  male 
who  was  to  have  it  for  life."  The  case  was  twice 
argued;  once,  with  great  ability,  by  Comyns  him- 
self, who  has  reported  his  own  argument  at  con- 
siderable length,  (pp.  291-301 ;)  and  the  judgment, 
rendered  in  an  inferior  court,  was  unanimously  af- 
firmed. To  the  foregoing  abstract  of  the  case  let  me 
add,  the  special  verdict  found  that  the  testator  died 
leaving  Carew  Mildmay  his  eldest  son,  and  Francis 
(the  first  taker  in  the  devLse  which  has  been  recited)  his 
second  son,  who  was  not  married  nor  had  any  issue ; 
that  he  subsequently  suffered  a  recovery  for  the  pur- 
pose of  converting  his  estate  into  a  fee  simple,  and  then 
devised  it  by  his  will,  and  died  ;  and  then  the  contest 
arose  between  his  devisee  and  the  remainderman  in  his 
father's  will,  to  wit,  Carew  Mildmay  ;  which  terminated 
17 
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i8».      in  the  manner  we  have    seen.     The  parallel  between 

anuar: 
Term. 


januan-  ^j^^^  ^^^  ^^^  ours,  upon  the  point  at  present  under 


Moon 


-  discussion,  appears  to  me  to  be  absolutely  perfect : 
j^^  ^fg  J'or  there,  as  here,  a  father  devised  land  to  one  of  his 
V-  younger  children,  who  was  then,  and  at  the  death  of 
ex'or&aisthe  testator,  childless  and  unmarried,  for  life,  with 
power  to  settle  the  whole  land  upon  any  wife  he  might 
afterwards  have, — though  she  might  not  be  born  until 
after  the  death  of  the  devisor, — for  the  term  of  her 
life,  such  being  the  well-known  nature  of  all  jointures ; 
and  after  his  death  and  the  termination  of  such  joint- 
ure, in  case  any  such  were  made,  to  the  descendant, 
yet  unborn,  of  the  first  devisee,  who  should  be  his  heir 
male,  during  the  term  of  his  natural  life  ;  and,  for 
want  of  such  issue  male,  over.  It  is  true,  the  limita- 
tion, in  our  case,  to  SaDy  Stone's  children,  '4f  she  has 
any,"  is  not  expressly  for  life  only  ;  but  counsel  oppo- 
site contends  it  must  be  so  construed,  and  this  conten- 
tion is  absolutely  necessary  for  his  success  ;  since,  if 
they  were  construed  to  take  a  fee  simple,  that  would 
effectually  confine  Sally  Stone  to  the  life  estate  nomi- 
nated in  the  will  for  her,  as  cases  almost  innumerable 
have  settled.  Besides  the  many  heretofore  cited,  may 
be  mentioned  a  quite  recent  one,  Crofts  v.  Middleton^  35 
Engl.  L.  &  E.  Rep.  466.  In  that  case,  of  White  v. 
CollmSy — to  pursue  and  complete  our  parallel, — the  first 
taker,  claiming  to  be  tenant  in  tail,  undertook  to  de- 
vise the  land,  after  a  recovery  suffered  for  the  purpose 
of  converting  his  fee  tail,  and,  if  he  had  had  a  fee  tail, 
with  the  effect  of  converting  it,  into  a  fee  simple  ;  as, 
in  our  case,  according  to  the  contention  of  appellants, 
Sally  Stone  did,  under  general  words  in  her  will,  de- 
vise the  land  in  question,  after  her  fee  tail  therein,  un- 
der the  law  aforetime,  had  been  converted  into  fee 
simple,  by  the  statute,  the  precise  effect  of  which,  upon 
estates  tail  coming  within  its  operation,  was,  in  the 
words  of  Judge  Lomax,  (1  Lom.  Dig.  34  [28],)  "the 
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same  as  if  the  tenant  in  tail  had  suffered  a  recovery :"      i8»- 
And  the  devisee  of  the  first  taker  in  that  case  missed    Tera^^ 

of  getting  the  land,   because  Frank  Mildmay  took  no 

more  than  an  estate  for  his  life  with  a  power  to  jointure*  and  wife 
any  wife  he  might  afterwards  have,   upon  the  whole   g^Q^^,^ 
land,  for  her  life  ;  as,  in  our  case,  the  devisee  (so-claim-  exor  & au 
ing-to-be)  of  the  first  taker  must  likewise  miss  of  get- 
ting the  land,  because  Sally  Stone  took  no  more  than 
an  estate  for  her  life  with  power  (in  effect)  to  * 'joint- 
ure" any  husband  she  might  afterwards  have,  upon  the 
whole  land,  for  his  life,  provided  he  should  not  again 
marry. 

Thus  far  I  have  conducted  the  argument  on  my  part, 
as  if  the  case  of  Sinith  v.  Chapman^  1  Hen.  &  M.  240, 
never  had  been  decided.  Concerning  it  Professor 
Hoffman,  in  the  first  edition  (1817)  of  his  course  of 
Legal  Study,  remarked, — ^and  he  retained  the  remark 
in  his  enlarged  and  carefully  revised  second  edition 
(1836),  p.  186, — ''this  case  is  the  most  valuable  case  to 
be  found  [on  the  subject  to  which  it  relates]  in  the 
American  reports."  And  it  certainly  was  not  because 
I  dissent  at  all  from  that  estimate,  that  I  have  hitherto 
forborne  to  mention  the  decision.  I  had  a  better  rea- 
son. Opposite  counsel  devotes  to  it  a  long  discussion, 
concluding  with  an  assertion  that  "the  case  has  been 
overruled  ;"  as  he  had  begun  with  asserting  that  it  "is 
the  only  one  to  be  found  in  the  books  English  or 
American,  which  tends  to  sustain  the  proposition  that 
the  testator^  s  daughters  took,  under  the  will  here,  only 
estates  for  life  and  not  fee  tails. ' '  And  I  was  minded 
to  show,  first,  that  there  was  abundance  of  other  au- 
thority-tending in  that  direction  with  irresistible  force ; 
and,  secondly,  that  therefore  the  decision  (in  Smith  v. 
Chapman)  ought  not  to  have  been  overruled  ;  as  I  now 
counter-asseverate  that  it  has  not  been.  The  true 
point  decided  in  that  case  is  not  accurately  represented 
in  the  marginal  abstract  of  the  reporters ;  and  fault 
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iMQ.     may  well  be  found  with  their  representation.     It  is  as 
^Term?^  f ollows :     *<A  testator  makes  three  devises  (to  his  two 

sons  and  [his]  daughter,  severally),  for  the  life  of  each 

and  wife  devisee ;  and  after  his  or  her  decease,  to  his  or  her 
o^  ^*  .  child  or  children  :  if  none,  to  the  other  two  devisees 
ex'or&aisfor  life,  and  then  to  be  equally  divided  between  their 
children  ;  and  [he]  annexes  a  codicil,  in  which  he  says 
that,  if  all  his  children  should  die  without  issue  of 
their  bodies,  his  wife  living,  the  life  estate  should  go 
to  his  wife  during  her  natural  life,  and,  after  her  death, 
remainder  to  other  persons.  The  two  sons  and 
daughter  take  each  an  estate  for  life  ;  and  the  re- 
mainders over  are  good,  and  may  take  effect ;  the  con- 
tingencies not  being  too  remote."  Now  the  single 
question  before  the  court  there  was,  whether  one  of 
the  sons,  who  had  died  never  having  had  a  child,  was 
seized  of  a  mere  life  estate,  or  of  some  larger  estate 
in  the  lands  devised  him ;  the  suit  being  brought  by 
his  relict  and  her  second  husband  to  recover  dower 
therein  ;  and  all  that  the  court,  affirming  unanimously 
Chancellor  Wythe's  decree,  could  decide  or  affected 
to  decide,  wa^  that  the  female  complainant's  late  hus- 
band had  not  been  seised  of  an  estate  whereof  she 
was  dowable  ;  in  other  words,  that  his  estate  had  been 
only  for  his  life.  And  all  that  was  said  by  any  of  the 
judges,  about  the  limitation  over  in  the  codicil,  was 
that  it  did  not  import  an  indefinite  failure  of  issue, 
but  A  definite  failure,  to  take  place  in  the  lifetime  of  the 
testator's  surviving  wife,  which  the  judges  interpreted 
to  mean  a  failure  at  the  d^ath  of  each  first  taker,  respec- 
tively, happening  in  the  lifetime  of  his  own  (the  testa- 
tor's) widow ;  and  iwt^  even  then,  a  failure  of  issne^  in  the 
larger  sense  of  the  word,  but  a  failure  of  chiMrm, 
This  appears  as  to  Judge  Tucker,  1  Hen.  &  M.  292, 
and  as  to  Judge  Roane,  {hid.  298  ;  the  other  two  judges 
remaining  silent  as  to  this  point :  And  so  the  opinion 
of  the  court  was  understood^  when  another  case  upon  the 
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same  wiD  was  recently  before  the  present  judges.     On     iwe. 
that  occasion  Judge  Joynes,  in  whose  opinion  both  his  ^^^^^ 

associates  concurred,  said,  speaking  of  the  same  codicil : ^' 

"There  the  testator  speaks  of  the  contingency  of  all  and  wife 
his  children  dying  'without  issue  of  their  bodies, '  in    „^^- 

•^      o  ?  stone's 

geneml  terms,  where  the  meaning  was  'without  issue  of  exor  & ais 
their  bodies'  {children)  living  at  their  death,  as  was  held 
by  this  court  in  the  case  just  mentioned."  17  Gratt. 
363,  Tebhs  v.  Duval,  Interpreted  thus^  that  will  and  its 
codicil  contained  nothing  which  could  enlarge  the  life 
estate  expressly  given  the  first  takers  into  an  estate  tail, 
as  the  law  was  aforetime  ;  according  to  very  numerous 
authorities  I  have  already  cited,  and  soins  others^  cited 
in  that  case,  for  which  reason  I  purposely  pretermit 
them  here.  Whether  it  was  a  correct  interpretation  of 
the  particular  expressions  there  used,  is  an  inquiry 
wholly  foreign  to  the  present  discussion,  since  Caleb 
Stone's  will  contains  no  limitation  over  upon  either  a 
definite  or  an  indefinite  failure  of  isBxie.  For  thb  rea- 
son I  shall  not  now  consume  time  in  debating  that 
question,  or  in  attempting,  formally,  to  prove  what 
seems  to  me  clearly  demonstrable,  that  that  interpre- 
tation was  in  accordance  with  numerous  authorities, 
and  all  the  best^  which  were  then  extant. — ^To  show  that 
upon  the  topics  hitherto  discassed  other  American  au- 
thorities may  be  cited  not  less  favourable  to  my  side 
than  Smith  v.  Chapman  is  (and  is  confessed  by  counsel 
opposite  to  be),  I  will  merely  refer  to  Warner  v.  Mason^ 
5  Munf .  242  ;  Grim' 8  Appeal^  1  Grant  209 ;  Walker  v. 
MUligan^  45  Penns.  St.  Rep.  178 ;  Tongue  v.  JVutwell,  13 
Maryl.  Rep.  415  ;  Buise  v.  Da/wes^  4  Richards.  Eq.  Rep. 
421 ;  Corhett  v.  LaurenSy  5  id.  301 ;  Reeder  v.  Spear- 
manj  6  id.  88  ;  McCorMe  v.  Blacky  7  id.  407  ;  Miller 
V.  Hurt^  12  Georg.  Rep.  357. 

If  it  has  (as  I  trust  it  has)  now  been  demonstrated, 
that  there  was  not,  under  Caleb  Stone's  will,  an  estate 
tafl  '<as  the  law  was  aforetime  ;"  then  we  have  finally 


Digitized  by 


Google 


ex 


262  COUBT   OF  APPEALS  OP   VIRGINIA. 

i8»-     done,  in  this  case,  with  that  aforetime  law  ;  which  had 

January  ....  ^  ,  ,  - 

Term,  a  j'l/^swi-continuing  existence,  for  the  sole  purpose  of 
~^|^^~  bringing  within  the  universal  *  ^common  recovery," 
land  wife  created  by  statute  among  us,  such  limitations  of  estates 
stone's  as  would  *  'af  OFctimc' '  have  created  estates  taU.  No  such 
or&aisgg^^  being  conferred,  that  aforetime  law  subside  into 
pure  and  absolute  non-existence  as  constituting  any 
part  of  the  lex  temporis^  under  which  Caleb  Stone's  will 
was  made.  And  therefore  the  remaining  questions  in 
this  case  are  to  be  considered  and  treated,  as  if  the 
testator  had  said,  ''I  lend  to  my  daughter  Sally  (ceiiain 
property,  real  and  personal,  described,)  to  be  possessed,'^ 
&c.  &c.,  <<and,  at  her  death  and  the  death  or  after-mar- 
riage of  any  husband  she  may  leave  surviving,  to  be 
equally  divided  among  her  children,  if  she  has  any,  to 
have  and  to  hold  to  them^  their  heirs^  executors^  admin k- 
tratorsj  and  assigns^  forever^  and,  if  she  has  none,  then  to 
besimilarlydividedamongall  my  children,  to  have  and  to 
hold^  in  like  manner^  to  them^  their  heirs^  executors^  ad- 
ministrators^ and  assigns;'^''  Since,  under  a  statutory 
provision  to  which  I  have  before  adverted  as  inforce  here 
from  1  Jan.  1787,  this  was  as  much  the  legal  operation 
and  effect  of  his  gifts  over,  as  if  he  had  expressed  them 
in  totidem  et  iisdsm  \erhis. 

According  to  numerous  authorities  which  have  been 
before  quoted,  Sally  Stone's  children,  if  she  had  had 
any  to  take,  would  have  taken  as  purchasers ,'  so  that 
their  fee-simple  in  remainder  would  not  have  coalesced 
with  the  life  estate  given  her,  and  thus  invested  h^ 
with  the  fee  simple  under  the  continuing  operation  of 
the  Rule  in  Shelley's  case,  which  was  in  force  among 
us  until  iJuly  1850,  (V.  C.  1849,  c.  116,  s.  11 ;  c.  216, 
s.  1 ;)  and  was  not  less  potential  to  convert  an  express 
estate  for  life  in  the  first  taker  into  a  fee  simple,  where 
the  remainder  was  (in  legal  effect)  to  such  taker's  heirs 
general,  that  it  was  to  convert  a  like  estate  into  a  fee 
tail,  where  heirs  of  the  body  were  the  nominated  re- 
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maindermen.     But  were  this  otherwise,  it  would  not     iw. 
affect  prejudicially  the  limitation  over  in  favor  of  the  "^^^^ 

testator's  children ;  which   then  would  take  effect  as 

an  executory  devise  after  a  previous  limitation  of  the  and  wife 
fee  simple,  (not  the  less  because  such  previous  limita-  ^^^  .^ 
tion  was,  not  direct,  but  indirect,  and  through  the  ope-  ex'or  &  ais 
ration  of  the  Rule  in  Shelley's  case,  as, — if  it  were  not 
altogether  needless, — might  be  proved  from  a  case 
which  fortifies  divers  others  of  my  positions,  especially 
respecting  the  construction  of  the  word  ^^children," 
Murdocky,  ShackelfoTcPsheirs^  1  Brockenb.  130  ;)though 
such  limitation  would  be  totally  cut  off,  if  the  first 
taker  had  a  fee  HixniplQiy  conversion  from  a  fee  tail^  under 
our  statute,  in  consequence  of  the  decision  in  Carter  v. 
Tyler ^  1  Call  165  (with  which  accords  the  decision,  upon 
a  like  statute  of  New  York,  in  Lott  v.  Wykoff^  1  Barb. 
565,  2  Comst.  355  ;)  that  the  courts  will  not,  for  the 
sake  of  avoiding  this  effect,  construe  that  to  be  an 
executory  devise  grafted  upon  a  fee  simple,  which 
before  would  have  been  a  remainder  limited  upon  an 
estate  tail;  which  decision  has  ever  since  governed, 
and  will  (doubtless)  always^continue  to  govern,  in  cases 
arising  upon  deeds  made,  or  upon  wills  of  testators 
who  died,  before  1  Jan.  1820.  Touching  deeds  subse- 
quently made,  or  wills  of  testators  who  have  died 
since,  a  law,  which  then  took  effect  and  still  continues 
in  force,  has  abolished,  in  this  respect,  all  distinction 
between  such  metamorphosed  estates  tail  and  what  I 
have  heretofore  called  a  natural  fee  simple.  R.  C. 
1819,  c.  99,  s.  25,  36  ;  V.  C.  1860,  c.  116,  s.  9.  In  the 
sequel,  at  a  place  more  convenient  for  introducing  such 
a  discussion,  I  shall  prove  (as  I  trust)  that  the  limita- 
tion to  the  testator's  children  would  be  good  as  an 
executory  devise,  if  it  were  necesmry  so  to  regard  it.  And 
therefore,  for  the  present,  I  conclude,  that  Sally  Stone 
took,  under  her  father's  will,  nothing  she  could  devise. 
2.  As  to  the  slaves :  The  question  does  not  necessa- 
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i8».      rily  stand  on  the  same  legal  footing  as  in^regard  to  the 

^Tera^^  real  estate,  though  the  testator  by  his  will  lends  her 

the  eirl  Phcebe  and  her  future  increase  ^'to  be  r>os- 

Moon  %  ,  1  J.  .  •»,       i_ 

and  wife  sessed  upon  the  same  terms   and   condition  as      sne 
c,J'  ,„   would  '*hold"  the  land  which  he  lent  her. 

Stone  8 

ex'or&ais  By  the  respondents,  in  their  answer,  it  is  insisted 
that  this  gave  her  an  estate  in  the  slaves  for  no  longer 
period  than  her  own  life;  with  a  limitation  over,  to 
her  children,  if  she  had  any,  or,  if  she  had  none,  then 
to  the  testator's,  to  take  effect  at  her  deaths  immediately, 
without  waiting  for  the  death  or  after-marriage  of  any 
surviving  husband,  whom  she  might  leave.  While, 
on  the  other  hand,  in  their  petition  of  appeal,  appel- 
lants insist  that  she  took  in  the  slaves  either  an  abso- 
lute and  unqualified  ownership  in  the  nature  of  a  fee 
simple,  QV  else  an  ownership  in  the  nature  of  a  fee 
simple,  only  qualified  by  limiting  over  the  property  to 
children  of  her  own,  or  alternatively  to  the  testator's 
children,  at  her  death  and  the  death  or  after-marriage 
of  such  husband,  and  that,  this  limitation  over  being 
(according  to  their  contention)  void  for  remoteness, 
therefore  her  estate  remained  absolute,  discharged  of 
such  limitation  over.  I  cannot  think  that  any  one 
of  all  these  contentions,  is  maintainable.  Of  course, 
I  do  not  insist  that  that  of  the  respondents  is  wrong. 
I  shall  be  well  pleased,  if  the  court  shall  think  it  is 
right.  But  if  the  court  shall  concur  with  me,  that  it 
is  not,  then,  iipon  that  hypothesis j  underlying  all  this  part 
of  my  argument,  I  shall  endeavor,  upon  what  seems 
to  me  the  sound  interpretation  of  the  will,  to  defeat 
the  pretensions  set  up  for  appellants. 

That  there  was  a  limitation  over,  valid  or  invalid,  of 
the  slaves  as  well  as  of  the  land,  seems  to  me  to  be  too 
manifest  to  need  proving.  And  assuming  it  to  be  so, 
the  first  question  in  order  is,  tchat  manner  of  persons  ooxM 
take  under  the  description  of  children  either  of  Sally 
Stone  or  of  the  testator} — As  to  which,  I  take  it  to  be 
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perfectly  settled  that  none  but  children,  properly  so      i8«. 
styled,  could ;  that  grand-children  or  more  remote  descen-  ^Term^ 

dants  coidd  not.     It  is  true  that  Judge  Tucker,  in  Smith 

V.  Chapman^  1  Hen.  &  M.  290,  speaking  of  the  word  and  wife 
"children,"  says:  *'It  has,  in  a  few  cases,  been  con-  g^J^^^g 
strued  to  mean  grandchildren,  and  even  great-grand- exor&ais 
children;"  adding,  however,  * 'but  this  construction  is 
to  be  admitted  only  where  no  other  construction  can 
be  made."  He  had  before  delivered  himself  more  at 
large  to  the  same  effect.  Bernard  v.  IIipHnSj  6  Call 
103.  And  in  Doe  d.  Thomason.  v.  Andersons^  4  Leigh 
127,  there  is  a  similar  dictum  of  President  Tucker. 
But  the  cases  in  England  (and  neither  of  the  Judges 
Tucker  cites  any  other)  have  been  examined  with  per- 
fect accuracy  and  precision  by  Mr.  Jarman  ;  who  has 
shown  that  even  in  wills  the  word  ''child"  never  has 
been  allowed,  and  consistently  with  the  decisions  can- 
not be  allowed,  to  comprehend  a  grandchild  or  {afar- 
tiorl)  any  more  remote  descendant,  except  in  two  cases  ; 
one,  where  the  testator  shows,  by  the  context,  that  he 
has  used  the  word  as  synonymous  with  "issue;"  the 
other,  where  the  devise  or  bequest  is  to  the  children  of 
A.,  a  person  then,  to  the  testator's  knowledge,  (which 
knowledge  must  be  proved  and  cannot  be  presumed,) 
dead,  leaving  ordy  grandchildren :  And  the  later  Eng- 
lish editors  of  his  work  have  shown  that  his  conclu- 
sions are  corroborated  by  decisions  in  numerous  cases 
subsequent  to  the  time  of  his  writing.  2  Jarm.  Wills 
«9-73,  1st  edit. ;  135-139,  3rd  edit.  Nor  can  I  remem- 
ber any  case  in  Virginia,  wherein  the  word  "child" 
has  been  aDowed  larger  scope ;  while  it  has  been  con- 
fined strictly  to  the  natural  signification,  in  the  case  of 
a  statute,  {Bernard  v.  Hipkins^  6  Call  101 ;)  a  special 
verdict,  {James  v.  Mc  Williams^  6  Munf .  302  ;)  and  a 
will.  Morris  v.  Owen,  2  Call  520 ;  Smith  v.  Chapman,  1 
Hen.&  M.  240  ;  Tebhsv.  Dvmal,  17  Gratt.  349  ;  Hender- 
son V.  Sa/undersy  1  Sands's  Quart.  Law  Rev.  27,  29-30. 
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1M9.      And  in  our  case  there  is  a  total  absence  of  every  cir- 
Term^  cumstance  that  has  been,  at  any  time,  thought  f  avoura- 


ble  to  the  construction   which   would  embrace  grand- 
Moon      ,.,,.,,  . 
and  wife  children;  smce  here  there  was  no   progeny  (save  in 

stone's   prospect)   of  Sally    Stone,   and  there  were  plenty  of 
exor&ai8Qj.jjgj,  children  of  the  testator  both  at  the  date  of  hU 
will  and  at  the  date  of  Iter  dying  never-having-been- 
married  and  sin^  prole. 

What  manner  of  persons  they  must  be,  who  could 
take  under  the  description  (in  this  will)  of  either  hia 
or  her  children,  being  thus  ascertained ;  the  next  in- 
quiry is,  what  persons  (of  that  sort)  were  to  take  by 
force  of  the  limitations  contained  in  the  clauses  we  are 
considering.  And  here  it  must  be  noticed,  that  those 
clauses  contain  no  gift  to  the  children  of  either  Sally 
Stone  or  the  testator,  but  what  is  contained  in  the 
''direction  to  divide  the  subject  among  them  upon  the 
happening  of  a  particular  event,"  for  which  reason,  in 
the  words  of  Judge  Joynes  on  a  recent  occasion,  "only 
such  can  take  as  answer  the  description  at  the  period 
of  division,  unless  a  contrary  intention  can  be  collected 
from  the  will."  Tehhs  v.  Duval,  ITGratt.  364 ;  citing 
Leal^ey.  Rohinson^  2  Meriv.  363  \JonesY.  Mackilwains  1 
Russ.  220 ;  and  referring  also  to  2  Redf .  Wills  621. 
In  that  case  the  principle  was  a  substantive  and  impor- 
tant, if  not  an  indispensable,  ground  of  the  decision ; 
and  itmay  be  regarded  as  perfectly  settled.  In  1 1  Engl. 
L.  &  E.,  Rep.  126,  Peard  v.  Kehewich^  (also  reported 
in  15  Beav.  166,)  Sir  John Romilly  M.  R,  said  that,  in 
LeaJceY,  Robinsmi,  "Sir  Wm.  Grant  held,  tw  doubt  in 
accordance  with  all  former  and  siibsequent  decision^**,  thsX 
there  was  no  gift  until"  the  period  appointed  for  divi- 
sion, "and  that  the  gift  was  only  contained  in  the 
words"  directing  it.  So  here.  And,  as  I  shall  assume 
now,  prove  hereafter,  there  is  in  this  will  nothing 
which  indicates  the  presence  of  any  contrary  purpose. 
Let  us,  then,  ascertain  by   this  standard  who  would. 
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under  the   clauses   is   question,    take,    were  there  no      iseo. 
Rule  against  Perpetuities ;  and  this  upon  the  hypothesis  '^^^^ 

aforementioned.     Very   clearly,  no  children  of  Sally 

Stone  could,  unless  they  were  alive  at  the  death  of  her-  and  wife 
self  and  moreover  at  the  termination  of  her  surviving  g^^^.g 
husband's  widowerhood  ;  and,  as  it  was  possible  that  «'or&ai» 
the  latest  of  these  events  might  not  happen  within  the  ' 
compass  of  duration  allowed  by  the  Rule  (which  does 
exist)  against  Perpetuities,  it  follows  that  the  limita- 
tion in  favor  of  her  children,  as  touching  the  slaves, 
was  ab  initio  void.  A  clear  authority  to  this  effect  is 
ffodson  V.  Ball,  14  Sim.  668,  674.  See  also  34  Barb. 
594,  Brown  v.  Evcms;  8  Gray  86,  98-99,  Sears  v.  Bus- 
sdL  But  it  does  not  thence  follow  necessarily,  or  at 
all,  that  the  limitation  in  favor  of  the  testator'' s  children 
was  void  also.  Perhaps  it  would  have  been,  had  he 
given  to  them  upon  the  happening  of  the  contingency 
d^ignated  ;  because  then,  the  gift  being  to  them  and 
(in  legal  effect,  as  we  have  before  seen),  their  heirs, 
executors,  administrators,  and  assigns,  it  might  have 
taken  effect,  by  the  terms  of  the  gift  to  them,  and 
in  absence  of  any  Rule  against  Perpetuities,  no  matter 
at  how  remote  a  period  the  contingent  event,  on  which 
it  was  to  depend,  should  happen ;  and  so  the  limita- 
tion would,  perhaps,^  have  come  within  the  doctrine  of 
the  esse  of  Proctor  v.  Bp,  Bath  cfe  Wells  et  als.^  2  H. 
Blackst.  368,  where  the  limitation  condemned  for  re- 
moteness was  to  the  defendant  Moore  and  ^*his  heirs 
and  assigns  forever."  But  the  gift  here  being  in  fact, 
according  to  the  sound  legal  interpretation  of  its  tenns, 
a  gift  to  such  alone  of  the  testator's  children  as  should 
be  living  when  the  complex  contingency  should  hap- 
pen whereon  the  gift  was  dependent ;  the  necessary 
conclusion  is,  that  abstractedly  from  any  Rule  against 
Perpetuities,  that  contingency  mnst happen  within  a  life  in 
being  at  the  testator's  own  death  or  within  the  time 
allowed  for  gestation  afterwards,  to  wit,  the  life  of  one 
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i8».      of  hk  children,    or  else  the  gift  must  absolutely  fail,  by 
*^"*^^  itM  own  terms.     This  avoids   all   excess  of  remoteness, 


Term. 


■and  perfectly  satisfies  the  Rule. 


and  wife  The  point  thus  presented  is  (in  effect)  noticed  by  Mr. 
stone's    ^^^^^^y  *s  ^^®  which  he  believed  not  to  have  been,  at 

«x'or&ai8the  time  of  his  writing,  ^*the  subject  of  positive  deci- 
sion; namely,  whether  a  devise  which,  from  the  na- 
ture of  the  qualification  superadded  to  the  devisee^ — as  in 
the  instance  of  a  gift  to  children  limng  at  the  death  of 
the  testator, — can  never  extend  beyond  the  period  al- 
lowed by  the  rule  of  law,  is  good,  though  limited  to 
arise  upon  an  event  which  might,  abstractedly  consid- 
ered, happen  after  that  period,  as  an  indefinite  fail- 
ure of  issue ;  in  other  words,  whether  a  bequest  in  a 
will  made  before  1838," — when  a  statutory  provision 
took  effect  in  England,  similar  to  that  introduced  at 
our  revisal  of  1819,  contained  in  R.  C.  (of  that  date), 
c.  99,  8.  26,  which  took  effect  1  Jan.  1820,  and  has  con- 
tinued in  force  ever  since,  V.  C.  1860,  c.  116,  s.  10, — 
*'if  A.  shall  die  without  issue,  to  B.  ifthenliving^  is  to 
be  regarded  in  precisely  the  same  light  as  a  gift  in  case 
A.  shall* die  without  issue  living  B."  1  Jarm.  Wills 
256,  note  a.  The  rest  of  his  remarks  there,  as  given 
by  the  editors  of  the  third  London  edition  of  his  work, 
blended  with  their  own  additions,  (1  vol.  263,)  are  as 
follows  :  ''Upon  principle,  it  is  difficult  to  perceive  any 
solid  difference  between  the  two  cases ;  and  the  opinion 
of  Mr.  Fearne  seems  to  have  been  in  favour  of  the  va- 
idity  of  the  former  limitation,  (Butl.  Fearne  488,  500, 
n.  ;)  though  none  of  the  cases  cited  by  this  distinguished 
writer  go  directly  to  the  point.  Sir  Lloyd  [afterwards 
Lord]  Kenyon,  in  Jee  v.  Andley,  1  Cox  326,  expressly 
states  such  a  limitation  to  be  good.  Sir  W.  Grant, 
though  at  one  time  he  expressed  doubts  on  the  subject, 
(17  Ves.  483,  Barlow  v.  Salter/  )  sqems  latterly  to  have 
been  of  the  same  opinion,  •  (2  Meriv.  133,  Massey  v. 
Hudson;)  and  we  have  the  authority  of  Lord  Broug- 
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ham  on  the  same  side.     2  Kuss.  &  M.  406,  Campbell  v.      i8». 
Harding.^'*     All  these  authorities,  however,  were  only  ^^^^ 

dicta;  but,  since  the  date  of  the  latest  of  them,  the  pre- 

cise  point,  in  substance,  has  been  decided  in  England,  and  wife 
In^htooaeoiCrreenwoodY.  Verdmiy  24  Law,  Journ.  Eep.  g^^g,g 
N.  S.  (33  Law  Journ.  Rep.)  Ch.  65,  the  facts  were  asexor&ais 
follows:  < 'A  testator  by  his  will,  after  giving  certain 
legacies  and  annuities,  devised  and  bequeathed  [all  the 
rest  of  his  personal,  and  all  his  real,  estate]  to  his  wife 
and  his  son  J.  V.,  during  their  lives,  and  after  the 
death  of  his  wife  to  his  said  son  J.  V.  and  to  his  heirs 
and  assigns  forever ;  and  from  and  after  the  decease  of 
his,  the  testator's,  wife,  and  of  his  said  son  J.  V.  with- 
out issue^  he  gave  and  devised  all  the  residue  of  his 
worldly  property,  both  real  and  personal,  ^^to  he  equally 
divided  amoTigst  the  then  surviving  legatees^  share  and 
share  alike  : ' '  And  it  was  held  that  J.  V.  took  a  fee  simple^ 
subject  to  an  executory  devise  over  in  case  he  should  die 
without  issue  in  the  lifetime  of  any  of  the  legatees,  and 
not  an  estate  tail;  the  contest  being  between  his  son, 
claiming  as  issue  in  tail,  and  his  devisees  in  trust.  In 
delivering  his  opinion  upon  the  case.  Sir  William  Page 
Wood  V.  C.  (since  chancellor  with  the  title  Lord 
Hatherley)  said  :  It  is  <<clear  that,  under  the  words 
*dying  without  issue,'  unless  there  is  something  to  re- 
strain them,  the  testator  must  be  taken  to  have  in- 
tended an  indefinite  failure  of  issue,  and  that  the  limi- 
tation which  was  first  made  to  the  son  in  fee  would 
necessarily  be  cut  down  to  an  estate  tail.  The  whole 
point  in  this  case  arises  upon  the  question,  whether  or 
not  there  are  words  in  this  will  sufficient  to  limit  the 
words  'dying  without  issue'  to  any  particular  definite 
period  of  failure  of  issue.  I  will  say  at  once,  that  look- 
ing to  the  authorities,  especially  the  case  which  is  first 
of  all  reported  as  Campbell  v.  Harding y  2  Russ.  &  M. 
390,  before  Lord  Brougham,  and  afterwards  under  the 
name  of  Ca^y  v.  Campbell^  2  CI.  &  Fin.  421,  8  Bligh. 
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i8».     N.  S.  469,  in  the  House  of  Lords,  I  am  bound  to  con- 
^Ternu^  strue  the  words  'then  surviving'  to  mean  [surviving]  *at 

the  time' of  the  failure  of  issue  of  John  the  son  ;'  the 

and  wife  case  therefore  becomes  narrowed  to  the  point,  whether 
stone's   ^^  °^^'  ^^  construing  the  words,  there  is  sufficient  upon 
ex'or&aisthe  face  of  the  whole  wiU,  to  show  that  a  definite  period 
was   fixed,    within  which  the  failure  of  issue  should 
take  place."     ''Where  the  limitation  is,  upon  death 
without  issue,  among  the  then  surviving  legatees,  that 
is  to  say,  to  those  parties  expressed  and  named  in  the 
will  who  shall  be  surviving  at  that  period,  it  must  be 
a  personal  and  not  transmissible  interest," — not  trans- 
missible to  the  representatives  of  one  deceasing  before 
such  period, — "and  the  only   interest  which  the  lega- 
tees [so   described]   could   take   would   be  an  interest 
which  should  accrue  to  them  from  the  circumstance  of 
their  having  survived  the  period  of  the  failure  of  issue; 
and,  therefore,  the  period  at  which  the  parties  are  to 
take  being  the  period  at  which  the  failure  of  issue  takes 
place,  I  cannot  look  upon  that  as  an  indefinite  failure 
of  issue,  but  as  a  failure  of  issue  to  take  place  in  the 
lifetime  of   the   several   parties   who  are  so  named  as 
•     legatees  in  the  will. "      '  'As  regards  this  particular  case, 
it  is  clear  that  the  failure  of  issue  as  described  in  the 
gift  over  points  to  a  period  clearly   within  the  legal 
limitation.     It  is  to  his  then  surviving  legatees,  share 
and  share  alike,  who  are  all  individual  persons  named 
in  his  will,  and  the  true  construction  I  apprehend  to  be 
this  :   'I  give  to  my  son  in  fee  [simple],  and,  if  he  dies 
without  issue  and  there  are  then  any  legatees  under 
my   will  surviving,  then  I  give  it  over  to  those  lega- 
tees.'"    And  having   adjudicated    this  to  be  the  true 
ca7i8t?ncctiony  he  decided  without  difficulty  that  the  fee 
so  given  was   not   reduced   to   an  estate  tail,  but  re- 
mained a  fee  simple,  subject  to  a,  valid  executory  devise 
over.      And  upon   this   and   some  other   authorities, 
which  I  cited  to  them,  the  two  judges   who  then  com- 
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posed  the  court  decided  the  case  of  Norris  v.  John  son  ^      ise©. 
17  Gratt.  8.     That  case  arose  upon  the  will  of  a  testa-    Term^ 
tor,  who  had  twelve  children,  and  directed  his  estate    ^^^ 
to  be  distributed  in  twelve  equal  parts  among  them,  and  wife 
and  then  said:  <<It  is  my  will  and  desire,  that  if  any  of   stones 
my  children  die  without  heirs  j  for  their  part  to  be  equally  ^^'*^^  *  ^^^ 
dimded amongst  all  my  children  then  living. ' '  And  it  was 
held,  that  this  was  a  good  executory  bequest  in  favour 
of  the  children  surviving  one  who  died  without  issue, 
regardless  whether  the  failure  of  issue  took  place  at  the 
death  of  the  child  so  dying,  or  aftenoards^  provided  it 
were  in  the  lifetime  of  any  child  of  the  testator;  as 
Judge  Moncure  explained  distinctly  in  delivering  the 
opinion  of  the  court. 

Now  the  true  construction  of  Caleb  Stone's  will,  in 
view  of  what  has  been  said,  I  take  to  be  the  same  as  if 
his  words  had  been  these:  ^^I  lend  to  my  daughter 
Sally"  certain  (described)  property,  real  and  personal, 
''to  be  possessed  by  her  and  any  husband  she  may 
have,  during  her  natural  life  and  the  natural  life  or 
widowerhood  of  any  husband  she  may  leave  surviving; 
and  at  her  death  and  the  termination  of  such  surviving 
husband's  widowerhood  by  death  or  marriage,  (/"that 
combination  of  events  shall  happen  in  the  lifetime  of 
any  of  my  children,  then  to  be  divided  among  all  my 
children  then  living,  unless  there  shall  ^Iso  be  then 
any -child  or  children  of  SaUy,  in  which  case  this 
limitation  in  favor  of  my  children  shall  entirely  fail 
of  ever  having  effect  in  their  favor;  hut  (/"there  shall 
be  living  any  child  or  children  of  Sally,  when  she  has 
died  and  her  surviving  husband  has  also  died  or  again 
married,  then  to  be  divided  among  them,  if  more  than 
ODe,  else  to  go  to  such  only  one,  no  matter  whether  any 
of  my  children  shall  be  then  living  or  not."  [In  vin- 
dication of  this  as  a  sound  legal  construction  Mr. 
Green,  additignally  to  what  had  been  before  said,  cited 
and  commented    upon    the   following    authorities:    2 
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\m.     Jarm.  Wills  744,  {reg.  19  ;)  Spark  v.  Pumell^  Hob.  75; 


Page  123,   130;    Welcden  v.   Elhington^    Plowd.   522; 

and  wife  (with  reference  to  the  state  of  the  law  which  existed 
^*  ,    then,  as  is  shown  in  Mannin^^s  casey  8  Rep.  94  J,  and 

ex'or &ais Lajfipetfs  €(186,  10  id.  46  J/)  Paramour  v.  Yardley, 
Plowd.  540;  but  especially  the  remarkable  case  of 
Green  cfe  i.ix.  v.  Hayman  Rook  (6  aU, ,  decided  by  Lord 
Notthingham,  imperfectly  reported  in  any  one  book, 
yet  quite  intelligible  by  combining  the  reports  found 
in  2  Chan.  Cas.  10,  and  in  2  Chanc.  Rep.  169.]  The 
latter  combination  of  events,  to  wit,  the  termination 
of  Sally's  life,  and  of  her  surviving  husband's  widow- 
erhood,  in  the  lifetime  of  some  child  of  Sally's,  might 
happen,  after  the  death  of  all  the  testator's  children; 
so  that  I  see  nothing  in  the  will  to  require  it  shall  hap- 
pen in  the  lifetime  of  any,  or  within  twenty-one  years 
(j>hi8  even  twenty-one  years  more)  after  the  death  of 
all,  bom  in  the  lifetime  of  the  testator.  But  the  former 
combination  of  events,  to  wit,  the  termination  of 
Sally's  life,  and  the  termination  of  her  surviving  hus- 
band's jsvidowerhood,  either  or  both  of  such  termina- 
tions being  subsequent  to  the  final  extinction  of  her 
issue,  and  all  happening  in  the  lifetime  of  some  one  or 
more  of  the  testator's  children, — this  combination  of 
events — could  not  possibly  happen  but  in  the  lifetima 
of  one  or  more  persons,  described  in  the  will,  living 
at  the  death  of  the  testator,  and  actually  born  (at  fur- 
thest) within  a  period  of  gestation  thereafter.  And 
therefore  the  limitation  over  to  the  testator's  children 
wtist  be  within  the  limits  allowed  by  the  Rule  against 
Perpetuities. 

This  argument  is  assailable  in  one  or  the  other  of 
only  two  modes.  First:  As  we  have  before  seen, 
when  Judge  Joynes  states  the  rule  to  be,  "that  where 
there  is  no  gift  to  the  objects,  except  inii  direction  to 
divide  the  subject  among  them"  &c.,    ''only  such  can 
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take  as  answer  the  description   at  the  period  of  divi-      isoo. 
sion  ;''  he  subjoins   a  qualification,   ^Hmleas  a  contrary  ^^^^ 

intention  can  be  collected  from  the  will;"  and  it  may 

be  surmised  that,  in  spite  of  all  which  has  been  here-  ancr^fe 
tofore  said,  a  construction  should  be  put  on  this  will,       ^• 

4.    1  ^  .  ,7  Stone's 

m  consequence  of  the  testator's  saymg  ''among  all  my  exor&ais 
children,"  that  would  take  in  not  only  those  living 
when  the  contingent  division  was  to  be  made  (if  ever 
made),  but  also  the  descendants  of  such  as  were  then 
dead  or  some  representatives  of  them.  This  was  not 
UDperceived  before,  but  a  notice  of  it  was  purposely 
postponed  until  now;  because  the  present  seems  the 
most  appropriate  place  for  suggesting,  that  such  a  cou- 
struction  would  be  perfectly  suicidal,  and,  so  far  from 
accomplishing  the  testator's  wishes  in  favor  (supposing 
argument i  gratia  that  they  were  in  favor)  of  more  per- 
sons than  his  children  liviiig  at  the  period  of  division,  it 
would  effectually  frustrate  his  wishes  in  favor  of  any. 
Now,  though  ''the  rules  of  construction  cannot  be 
strained  to  bring  a  devise  within  the  rules  of  law;"  yet 
says  Jarman,  (On  Wills,  vol.  2,  p.  743,)  "it  seems  that 
where  a  will  admits  of  two  constructions,  that  is  to  be 
preferred  which  will  render.it  valid;"  and  in  divers 
passages  (of  the  same  work,  vol.  1,  pp.  257,  260  et  seq,) 
he  shews  that  this,  not  only  seeins^  but  is  certainly  so. 
Quite  as  strong,  perhaps  even  stronger,  in  the  same  di- 
rection, are  the  doctrines  and  decisions  of  our  cis- 
atlantic courts,  {Pond  v.  Burgh^  10  Paige  155;  Mason 
V.  Jones  J  2  Barb.  144;  Butler  v.  Butler^  3  Barb.  Chan. 
Kep.  315;  Dubois  v.  Ray,  35  N.  Y.  Rep.  165-166;  Ed- 
wards V.  Blhh^  43  Alab.  Rep.  673-674;)  in  one  of  which 
{Pruden  v.  Prudeny  14  Ohio  St.  Rep.  254),  in  delivering 
the  court's  opinion  upon  a  will,  it  has  been  said,  "when 
an  instrument  of  any  kind  is  open  to  two  constructions, 
the  one  consistent  [with],  the  other  repugnant  to,  law, 
the  former  mnist  always  be  adopted,"  (Co.  Litt.,  42  ar-fi; 
Case  of  Ohurchwa/rdens  of  St,  Saviour^ s^  10  Rep.  67  h; 

18 
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i8».      HortorCs  case^  cited  3  Bulstr.  193, 1  KoU.  Rep.  398;  At- 

*^^^^  kinsonw.  Hutchinson^   3  P.   Wms.  260;  Archibald  v. 

Thomas,  3  Cowen  290;  2  Pars.  Contr.  Ist  edit.  12,  15- 

Moon  .  ,         - 

and  wife  18;)  and  this,    it  may  be  added,    ^'ut  les  inagis  vaieat 
stone's   ?^^^i^<^^^>"  which,  during  many  centuries,  has  been 

ex'or  &  ai8  reposited  among  the  maxims  of  our  jurisprudence.  On 
the  present  occasion,  however,  I  am  content  with  the 
more  moderately  pronounced  doctrine,  on  which  Knight 
Bruce  V.  C.  acted  in  Turner  y.  Frampton,  2  CoUyer  336. 
* 'Ought"  said  he,  ''the  word  'survivor'  to  be  read 
other  ?  The  bequest  here  would,  I  am  apprehensive, 
be  destroyed  [under  the  Rule  against  Perpetuities]  by 
such  a  reading;  a  consequence  sufficient,  as  it  seems 
to  me,  to  prevent  a  departure  from  the  correct  and 
simple  sense  of  the  word."  All  I  ask  is  an  adhei*ence 
to  "the  correct  and  simple  sense  of  the  word,"  children, 
in  this  case :  As  to  which,  besides  authorities  hereto- 
fore cited,  some  very  recent  and  very  strong  may  be 
seen  in  2  Mete.  Ky.  Rep.  466,  Churchill  v.  Churchill; 
4  id.  339,  Sheitsv.  Orubbs;  30  Georg.  Rep.  167,  W%lMs 
V.  Jenkins. — Second:  It  is  objected  by  counsel  oppo- 
site, that  as  the  limitation  over  to  Sally  Stone's  chil- 
dren is  void  for  remoteness,  therefore  the  limitation 
to  the  testator's  children  must  also  be  void;  and  Mr. 
Pettit  cites  a  diotum  of  Judge  Green  as  conclusive  upon 
this  point.  The  doctrine  thus  broached  being  of  ex- 
tensive consequence,  and  involved  in  obscurity,  nay 
more,  in  contradiction,  by  the  language  used  respect- 
ing it  in  our  books;  I  shall  doubtless  stand  excused 
for  discussing  it  with  the  fulness  necessary  towards  a 
satisfactory  solution. 

The  manner  in  which  the  question  arose  in  the  case 
of  Griffith  V.  Thomson,  1  Leigh  321,  was  as  folloii^s: 
George  Thomson,  having  two  sons  and  a  daughter, 
legitimate,  and  a  natural  son,  by  his  will  in  1803, 
shortly  before  his  death,  made  provision  for  each,  and 
then  added:  "In  case  aU  my  children  by   my  wife  die 
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without  heirs,''  which,  as  the  court  held,  was  demon-       i8e». 
strated  by  the  context  to  mean  issue,  ^^my  natural  son  "^^^^^^ 

Charles  shall  fall  heir  to  my  whole  estate  ;  and  in  case  -^ '-^ 

he  also  die  without  heirs,   my  estate  shall  be  divided  ^  ^J^^ 

'        •'  and  wife 

into  six  parts,  and  three-sixths  shall  go  to  my  father's  v. 
brothers  that  are  alive,  and  the  heirs  of  those  that  arcex'or^ais 
dead  (receiving  no  more  among  them  than  my  father's 
brothers  would  have  received  had  they  been  living,) 
two-sixths  to  go  to  C.  Leland,  S.  Leland,  L.  Leland,  H. 
Gaskins,  and*T.  Legg,  and  the  other  sixth  to  go  to  my 
wife  to  be  disposed  of  as  she  may  think  proper ;  but 
my  wife  is  [first  of  all]  to  have  the  use  of  the  whole  so 
long  as  she  lives,  if  all  her  own  children,"  the  testator's 
legitimate  children,  * 'die  without  heirs."  All  the  tes- 
tator's sons,  legitimate  and  illegitimate,  died  after  his 
death,  without  issue  living  at  their  respective  deaths,  (as 
the  reporter's  marginal  abstract  seems  to  say,  the  report 
is  altogether  silent  as  to  this  fact);  his  wife  also  died 
after  him  ;  all  of  them  in  the  lifetime  of  his  daughter, 
who  moreover  survived  all  her  father's  paternal  uncles, 
and  all  the  Lelands,  and  Graskins,  and  Legg ;  and  then 
died  issueless,  (as  the  reporter's  marginal  abstract  states, 
in  a  silence  of  the  report  as  to  this  fact  also ;)  leaving 
a  will,  by  which  she  gave  the  bulk  of  her  estate  to 
Sally  W.  Griffith,  whom  she  constituted  executrix 
thereof.  And  upon  a  contest,  respecting  only  the  per- 
sonalty, between  the  latter,  in  her  character  of  legatee 
and  executrix,  on  the  one  hand,  and  on  the  other  a  sur- 
viving child  of  one  of  the  testator's  paternal  uncles  who 
died  before  him,  and  the  personal  representatives  of 
another  child  of  the  same  uncle,  and  the  respective 
personal  representatives  of  the  testator's  other  pater- 
nal uncles,  who  survived  him,  and  of  his  widow,  and 
of  the  three  Lelands,  and  of  Gaskins,  and  of  Legg,  the 
three  judges  of  the  Court  of  Appeals  who  sat  in  the 
case,  reversing  the  decree  of  the  Chancellor,  held  that 
the  limitation  after  the  death  of  the  natural  son  with- 
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i8».      out  heirs,  under  which  alone  the  parties  here  secondly 
*^T^m!^  mentioned  could  claim,  was  void  in  its  creation,  for 

remoteness ;  all  of  them  concurring,  that  it  was  after 

and  wife  an  indefinite  failure  of  heirs  (issue)  of  the  natural  son. 
^-  ^  And  Judge  Green,  whose  opinion  alone  it  is  at  present 
exor & ais material  to  consider, — the  case  being  irrelevant,  but 
for  his  dictum  relied  upon  by  Mr.  Pettit, — in  the  first 
place  gave  unanswerable  reasons  why  the  court  should 
so  decide  ;  unless,  indeed,  it  was  an  answer  to  them 
that  the  rule  ^^stare  decims^'^  required  an*adherence  to 
the  bad,  but  repeated,  decisions  of  the  same  court  (not 
the  same  judges)  reported  in  6Munf.  174, 187,  301,  and 
Gilm.  194r,  especially  the  decision  in  James  v.  Mc- 
Wifli'amSy  6  Munf .  301  "  and  which  decisions,  it  is  prob- 
able, had  governed  the  Chancellor  in  making  his  de- 
cree then  undergoing  revision.  The  main  ground  of 
all  those  previous  decisions,  and  the  sole  ground  of  that 
in  James  v.  J£c  Williams^  was,  that  the  respective  limi- 
tations over  were  to  persons  in  being  in  the  lifetime  of 
the  several  testators,  without  any  words  indicating 
a  purpose  of  these  latter  to  give  an  interest  to  the 
former  of  such  kind  as  that,  upon  their  several  deceases, 
it  would  be  transmissible  to  their  respective  personal 
representatives.  In  opposition  to  which  Judge  Green 
showed,  first  that  without  such  words,  a  bequest  of 
persi^nalty,  not  affirmatively  restricted  to  sc»me  less 
interest,  would  carry  the  whole  property  therein  owned 
by  the  testator,  as  eflfectually  as  an  express  gift  to  the 
legatee  *?'*</ his  executors,  administrators,  and  assigns, 
would ;  so  that,  in  case  of  his  death,  it  would  be  trans- 
missible to  his  jx*rsonal  representatives,  not  only  where 
he  became  jx>sc><^ssed  thereof  in  his  lifetime,  but  also 
where  he  died  i if  ar^^r  the  testator's  d^ith,  so  as  to 
pr^^serve  the  bei]uest  from  lapsing,  ^  even  before  the 
contingent  event  had  happened  by  which  his  title 
would  be  perfected — wherever  the  bequest  to  him  was 
k^ly  valKl :  a  plain  consetjuence  whereof  woold  seem 
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to  be,  that  the  decisions  aforesaid  reported  in  6  Munf .      i8». 
and  in  Gilm.,  especially  that  in  James  v.  Mc  Williains^  January 


Term. 


rested  upon  untenable  ground :  And,  secondly,  that  if 

the  judges  were  to  be  regarded  as  having  decided  in  and  wife 
those  cases  or  any  of  them,  that  where  a  bequest  ex-  g^J^^.^ 
pressed  in  that  manner  would  not  otherwise  be  legally  ex'or&aifi 
valid,  there  it  must  be  understood  to  have  been  given 
upon  a  failure  of  issue  during  the  lifetime  of  such 
legatees  over;  then,  apart  from  a  serious  objection  that 
this  would  be  '^straining"  the  rules  of  construction  for 
the  sake  of  evading  the  Rule  against  Perpetuities,  an- 
other perhaps  more  serious  objection  confronted  the 
claimants  under  the  bequest  over,  to  wit,  that  the  con- 
templated event,  which  was  to  give  them  an  interest, 
had  not  happened,  since  there  had  not  occurred,  in  the 
lifetime  of  the  legatees,  nominated  to  take  under  that 
limitation,  the  dying  without  issue  which  was  to  pre- 
cede it  ;  the  daughter  of  the  testator  having  outlived 
them  all.  And  then,  after  giving  these  reasons,  in  the 
first  of  which  all  the  three  sitting  judges,  and  in  the 
second  of  which  two  of  them  (silente  quoad  hoc  the 
third),  expressly  concurred,  for  reversing  the  decree  ; 
Judge  Green  proceeded  to  give  yet  another  reason  for 
it,  as  to  which  both  of  his  companions  were  silent.  If, 
therefore,  this  merely  cumulative  argument,  (see  Wil- 
liams v.  Fry^  T.  Raym,  237,  IMod.  86  ;  Pollardy.  Bay- 
lor^ 6  Munf.  437  ;)  of  a  single  judge,  did  contain  any 
doctrine  that  were  unsound,  '*it  ought  not  to  preoccu- 
pate  or  prejudicate  a  judgment."  Foster  \.  Jacksmi^ 
Hob.  53-54.  But,  so  far  from  containing  anything 
unsound.  Judge  Green's  words,  if  properly  construed, 
with  reference  to  the  case  then  before  him,  (Ram  on  the 
Science  of  Legal  Judgment  43-4 1 ;)  furnished  a  ground 
upon  which,  exclusively,  the  decision  made  might 
have  been  solidly  rested,  and  therefore,  perhaps,  ought 
to  have  been  rested,  since  thus  the  court  would  have 
avoided  calling  in  question,  unnecessarily,  their  prede- 
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1869.     cessors'  decisions.     He  said  (1  Leigh   338)  :  ^ 'There  is 
^Term^^  another  ground,  on  which  all  the   limitations   over,  in 

this  clause  of  the  will,  were  clearly  void.     That  to  the 

and  wife  testator's  natural  son,  which  preceded  all  the  others, 
stone's  ^*®  accompanied  with  words  of  perpetuity :  If  all  the 
ex'or  &  ais  other  children  died  without  heirs,  he  was  \x>  fall  heir 
to  the  whole  estate ;  and  if  he  died  without  heirs^  then 
over  to  those  now  claiming.  These  words  give  him, 
upon  the  expressed  intention  of  the  testator,  as  abso- 
lute an  estate  as  if  the  gift  had  been  to  him  ani  his 
heirSj  in  terms.  So  that  the  limitation  over  to  him., 
upon  a  general  failure  of  issue,  was  clearly  void.  And, 
^hi^re^k  precediTig  limitation  is  too  remote,  all  that  suc- 
ceed it,  even  although  limited  to  take  eflfect  in  good 
time,  are  defeated. "  Which,  being  interpreted  «<9^?wn- 
dum  svbjectam  materiem.,  meant  only  this  :  The  testator 
having  given  shares  of  his  estate  to  his  legitimate  chil- 
dren, respectively,  to  have  and  to  hold  (in  effect)  to 
them  and  their  heirs,  executors,  administrators  and 
assigns,  forever,  and  having  afterwards  so  provided  as 
that,  according  to  the  terms  of  his  will,  if,  at  any  time 
indefinitely  future,  there  should  not  exist  issue  pro- 
ceeding (in  any,  no  matter  how  remote,  generation) 
from  their  bodies,  then,  after  their  deaths  and  such  ex- 
tinction of  their  issue,  the  shares  so  given  them  should 
pass  over  to  the  testator's  natural  son  or  (if  he  were 
dead  when  such  event  happened,  then  to)  his  represen- 
tatives ;  this  limitation  over,  standing  alone  would  be 
clearly  void  for  remoteness  :  and  although  the  same 
did  not  stand  alone,  but  was  associated  with  a  subse- 
quent limitation  over,  whose  intended  effect,  in  combi- 
nation with  the  former,  was  to  be  such,  that  the  limita- 
tion over  in  favor  of  the  natural  son  and  his  repreaen- 
tives  should  take  effect  in  favour  of  the  latter,  if  the 
natural  son  did  not  die,  without  issue,  in  the  lifetime 
of  certain  other  persons  mentioned  by  name  in  the 
will,  but  if  he  did  so  die,  then  in  favour  of  those  per- 
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sons  and  their  representatives ;  this  /x)uld  not  affect  in     i8». 
point  of  validity,  the  combined  limitations  or  either  of    Term. 


them,  with  reference  to  the  property  given  the  first  ^^^ 
takers,  since,  whether  the  natural  son  died,  or  did  not  and  wife 
die,  without  issue,  in  the  lifetime  of  any  of  these  persons,  stone's 
still  the  consequence  upon  the  first  takers  and  those  ^'°^**^ 
claiming  under  them  was  to  be  just  the  same.  Unless 
the  natural  son  died  issueless  within  the  compass  of  a 
life  in  being  at  the  death  of  the  testator,  the  limitation 
over  to  him  was  not  to  be  defeated  in  favour  of  these 
other  persons;  and  so  the  limitation  over  in  their  favour 
was  "limited  to  take  effect  in  good  time"  as  far  as  con- 
cerned turning  into  their  channel  what  had  been  pre- 
yiously  destined  for  him  and  his  representatives,  under 
the  first  limitation  over ;  but  still  it  did  not  affect  that 
first  limitation,  in  regard  to  the  operation  thereof  to- 
wards diverting  into  some  fresh  channel  what  was  given 
to  the  first  takers,  whenever^  if  ever^  they  should  all  be 
dead  and  all  their  posterities  extinct.  Thus,  equally 
with  or  without,  the  provision  in  favour  of  the  Lelands 
and  the  rest,  and  no  matter  what  might  be  the  con- 
struction put  upon  that  provision,  whether  as  requiring, 
or  as  not  requiring,  that  in  their  lifetimes  the  natural 
son  should  be  dead  without  issue,  before  they  could 
take;  the  shares  of  the  testator^s  legitimate  children 
would  be,  by  the  terms  of  his  will,  put  extra  commer- 
cium  during  an  indefinite  period ;  so  that,  as  long  as 
there  was  issue  remaining  of  any  of  them,  after  their 
deaths,  no  purchaser  of  those  shares,  under  their  title, 
would  be  sure  of  a  good  title,  or  of  one  that  would 
not,  at  any  moment  afterwards,  fail  by  the  failure  of 
such  issue.  This  is  precisely  the  mischief,  which  the 
Rule  against  Perpetuities  was  introduced  to  prevent  or 
suppress  (Butl.  Fearne  430 ;  Sm.  Ex.  Int.  §  707  ;)  and 
therefore,  by  that  Rule,  the  legitimate  children  took 
in  their  respective  shares,  from  the  first,  interests  which 
were  absolute,  unrestricted,  unfettered  with  any  (valid) 
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1869.      limitation  over  in  favour  of  any  person  or  persons.     And 
^rm.^  correspondent   to   this   was  an   opinion   of   Sir  John 

Leach  M.  R.,  delivered  little  more  than  a  year  before, 

and  wife  ^  Palmer  V.  Ilolford^  4  Russ.  403. 

^*  ,         But  in  this  instance  that  happened  to  Judge  Green, 

ex'or&ais  which  near  two  thousand  years  ago  was  noted  as  of 
common  occurrence,  and  which  theretofore  had,  and 
since  has,  happened,  and  forever  will  happen,  con- 
stantly:  ''Brevu  esse  lahoro^  Ohscurusfioy  Had  he 
said,  ''when  a  preceding  limitation  is  too  remote,  all 
that  succeed  and  depend  upon  it,  even  although  limited 
to  take  effect  in  good  time  so  far  as  it  {alone)  is  concerned j 
are  defeated ;"  he  would  have  said  all,  that  the  deci- 
sion, which  he  was  concurring  to  make  in  the  case  be- 
fore him,  required,  and  what  was  perfectly  true.  This 
would  accord  with  what  was  said  by  BuUer  J.  in  Rob- 
inson  v.  Rardcastle^  2  Durnf.  &  E.  251 :  ''That if  a  sub- 
sequent limitation  depended  iipon  a  prior  estate,  which 
was  void,  the  subsequent  one  must  fall  together  with 
it ;"  but  "if  the  subsequent  limitation  was  n4}t  depend- 
ent upon  the  other,  it  might  then  take  place  notwith- 
standing the  first  was  bad."  And  it  seems  to  me  that 
it  is  not  treating  Judge  Green  with  perfect  fairness  and 
candour,  to  make  him  responsible  for  his  dictum  in  the 
fullest  extent  thereof,  according  to  the  Jr^o^^^  sense  of 
the  words  used.  But,  except  for  the  sake  of  doing 
him  justice,  it  no  way  concerns  me  how  his  dictum  is 
understood.  In  any  sense  of  it  prejudicial  to  my  cause, 
it  is  demonstrably  not  law. 

Taken  in  the  sense  necessary  for  Mr.  Pettit's  pur- 
pose, it  derives  no  support  from  either  of  the  cases 
Judge  Green  cites ;  to  wit,  Proctor  v.  Bp.  Bath  (&  Welh 
et  ah,,  2H.  Blackst.  358,  and  Chathamy.  Tothill,  7Bro. 
P.  C.  edit.  Toml.  453.  I  have  before  observed  upon  the 
fact,  that  in  the  first  of  these  cases  the  limitation  over, 
condemned  for  remoteness,  was  to  the  defendant  Moore 
and  "his   heirs   and  assigns   forever  ;"  under  which, 
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though  Moore  himself  had  died  the  day  after  the  tes-      idod. 

Janua 
Term. 


tatrix,  yet  his  representatives,  so  far  as  the  terms  of  the  ^^^^^^ 


gift  were  concerned,  might  have  taken  at  never  so  re- 

mote  a  period,  and  therefore  the  gift,  limited  in  that  and  wife 
maimer,  was  not  * 'limited  to  take  effect  in  good  time;"  3^,^^^,^ 
as  Judge  Green  had  just  before  demonstrated,  in  someex'or&ais 
remarks  (1  Leigh  336-337),  the  substance  of  which  I 
have  before  given.  It  is  noticeable,  that  before  the 
case  of  Proctor  v.  Bp.  Bath  cfe  Wells  et  als.  was  brought 
into  court,  Mr,  Fearne  was  consulted  upon  the  title, 
(Fearn.  Ex.  Dev.  edit.  Pow.  vi ;)  and  gave  an  opinion 
which  accorded  exactly  with  the  decision  afterwards 
rendered ;  this  opinion  is  published  by  Powell  in  his 
edition  of  Fearne,  (re-printed  at  Dublin,  1796,  pp.  455- 
463,  being  the  conclusion  of  a  long  editorial  annotation 
which  commences  in  p.  399  ;)  and  it  indicates  clearly 
that  Mr.  Fearne  considered  the  limitation  over  to  be 
void,  for  the  sole  reason  theit  it  offended  the  Rule  against 
Perpetuities,  by  being  in  itself  too  remote.  But  the 
best  explanation  of  the  decision,  I  have  anywhere  seen, 
is  in  the  reported  argument  of  counsel  in  the  case  it- 
self. They  said:  ^*It  may  be  perhaps  contended,  on 
the  other  side,  that  though  the  devise  to  the  son  of 
Thomas  Proctor  should  be  void,  as  being  too  remote, 
yet  that  the  devise  over  to  Thomas  Moore  may  take 
eflFect  as  if  the  prior  devise  had  not  been  made. ' '  To  this 
supposititious  argument  mark  the  reply  given, — not  that 
**the  prior  devise"  being  too  remote,  therefore  the  other 
must  be  void, — no  ;  *^but  the  devise  to  Moore  is  liable 
to  the  sam^  objection,  on  account  of  the  remoteness  of  the 
contingency,  as  the  other;  for,  supposing  there  were  no 
previous  devise  to  the  son  of  Proctor,  the  devise  to 
Moore  would  be  to  him,  [his  heirs  and  assigns,  forever,] 
if  Thomas  Proctor  should  have  no  son  in  orders;  but  no 
time  is  fixedybr  his  taking  orders. ' '  Proctor  might  have 
many  sons,  the  last  of  whom  might  be  posthumous  ; 
by  the  canons  of  the  church,  none  of  them  could  take 
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1869."     orders  before  completing  his  twenty-third  year,  unless 
^T^rm.^  by  special  favour ;  by  such  favour  he  might  as  soon  as 


he  was  twenty-one,  (Burn's  EccL  Law,  tit.  Ordination, 

and  wife  iv.,  vol.  3,  p.  27,  2d  edit. ;)  but  <>i?<3r  the  former  of  these 
stone's  ^^^  ^®  might  at  any  time  during  his  life:  And,  because 
ex'or&aishe  mighty  therefore  the  devise  over  in  favour  of  Moore 
raust  wait  for  the  death  of  all  Proctor's  sons,  no  matter 
when  bom,  nor  what  longevity  the  longest  liver  of 
them  should  attain.  This  necessity  clearly  made  the 
posterior  devise  even  Tnore  remote  than  the  prior. — ^In 
his  own  words,  not  ailecting  to  give  all  or  any  words  of 
all  the  judges  or  of  any  judge,  the  reporter  tells  us : 
^'The  court  (absent  Mr.  Justice  BuUer)  were  clearly  of 
opinion  that  the  first  devise  to  the  son  of  Thomas 
Proctor," — the  first  or  other  son  of  T.  P.  that  should 
be  bred  a  clergyman  and  be  in  holy  orders, — '*was  void 
from  the  uncertainty  as  to  the  time  when  such  son,  if 
he  had  any,  might  take  orders ;  and  that  the  devise 
over  to  Moore,  as  it  depended  on  the  same  event," — 
rather  on  the  TiOTi-happening  ever  of  that  events — ^'was 
also  void  ;  for  the  words  of  the  wiU  would  not  admit  of 
the  contingency  being  divided,  as  was  the  case  in  Long- 
head V.  Phelps^  2  Black.  704," — ^thatis  to  say,  the  words 
''in  case  Thomas  Proctor  should  have  no  8uch  son" 
could  not  be  read  as  if  they  were  ''in  case  he  should 
have  72^  son,  or  that  none  of  the  sons  he  might  have  shovld 
be  bred  a  clergyman  and  be  in  holy  orders  ;" — "and 
(continues  the  reporter,  assigning  in  his  way  the  rea- 
sons of  the  court,)  there  was  no  instance  in  which  a 
limitation  after  a  prior  devise,  which  was  void  from  the 
contingency  being  too  remote,  had  been  let  in  to  take 
effect,  but  the  contrary  was  expressly  decided  in  the 
House  of  Lords  in  the  case  of  The  Earl  of  Chatham  v. 
Tothill\  in  which  the  judges  founded  their  opinion  on 
Butterfield  v.  Butterjield,  1  Ves.  134."  — ^I  have  thus  given 
all  that  is  preserved  of  the  reasons  attrthded  to  the 
court,  for  the  sake  of  shewing  that  the  dictum  of  Judge 
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Green,  anderstood  in  any  sense  at  all  hurtful  to  my     1809. 
cause,  has  no  support,  not  only  from  what  was  decided,  ""^^^^ 
bat  also  from  what  was  said,  in  that  case.     The  nearest  ~ 


Moon 

approach  to  such  support  is  in  the  words,  ''there  was  and  wife 
no  instance  in  which  a  limitation  after  a  prior  devise,  g^^^^.g 
which  was  void  from  the  contingency  being  too  re-ex'or&ais. 
mote,  has  been  let  in  to  take  eiffect,"  &c.  Of  course,  if 
there  had  been  no  instance  wJiatever^  there  could  not 
have  been  any  wherein  such  a  limitation  was  allowed 
to  prevail,  even  although  limited  to  take  effect  in  good 
time;"  but,  as  neither  these  words  (of  Judge  Green), 
nor  any  like  them,  are  used,  the  statement  ensuing  at- 
tributed to  the  court  by  the  reporter,  that  'Hhe  contrary 
was  expressly  decided  in  the  House  of  Lords,"  does 
not  import  b,tlj  negation  of  the  validity  of  such  a  limita- 
tion as  that  in  our  case  to  the  children  of  the  testator. 
Nor  is  tbere  anything  in  the  case  of  Chatham  v.  Tothill^ 
or  in  the  case  of  Butterfield  v.  Butterfield^  or  in  any  die- 
turn  in  either,  that  tends  to  damage,  in  any  degree,  my 
contention.  [To  prove  this  Mr.  Green  examined  and 
commented  upon  those  cases  ;  but  it  is  thought  too 
manifest  to  need  a  report  of  his  remarks  upon  them.] 
Similar  to  the  decision  in  the  case  in  2  H.  Blackst.  358, 
are  the  decisions  in  BicUy.  Pritchardy  1  Russ.  213,  be- 
fore LordGifford  M.  R.,  and  again  5  Hare  567,  before 
Sir  James  Wigram  V.  C,  (see  3Myl.  &  K.  411,  Bland 
V.  Williams ;)  and  in  Joy  v.  Aspinwally  23  Engl.  L.  &  E. 
Rep.  453,  18  Jurist  284. 

In  a  case,  the  facts  whereof  are  material  to  be  stated 
with  some  minuteness,  for  a  reason  that  will  be  pres- 
ently seen,  by  settlement  previously  to  the  marriage 
of  John  James  and  Mary  Barrow,  vridow,  certain  per- 
sonal property  (which  was  hers)  was  conveyed  to  tins- 
tees,  for  her  sole  and  separate  use  during  the  coverture, 
and  that,  after  her  decease,  the  trustees  should  stand 
possessed  **for  all  and  every  the  child  and  children  of 
the  said  Mary,  hy  John  Barrow  her  then  late  huahand^  or 
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1869.      by  John  James  her  said  intended  hubband,   in  such 

T^r^^  shares  and  proportions,"  &c.  "as  she  should"  appoint; 

and,  in  default  of  her  appointment,  then  to  divide  (what- 

Moon 

and  wife  ever  WAS  not  appointed)  ''unto  and  amongst  all  and 
sume'8   ®^®^y  ^^®  child  and  children  of  the  said  Mary,"  with- 

ex'or&iaisout  distinction  of  her  two  marriages.  Subsequently 
she  made  an  appointment  in  favour  of  a  son  hy  herjint 
marriage^  for  his  life,  and,  after  his  decease,  upon  trust 
for  such  wife  and  children  or  child  of  her  said  son  as 
he  might  leave  behind  him  ;  ''but  in  case"  he  "should 
die  without  leaving  a  wife  or  child  him  surviving,  then, 
after  his  decease,  in  trust  to  assign  the  same  unto  her 
(Mary  James's)  daughter  Frances, "  who  was  a  child  of 
the  first  marriage^  "her  executors  and  administrators.'^ 
And  Sir  Richard  Pepper  Arden  (afterwards  Lord  Al- 
vanley)  M.  R.  decided,  first,  that  the  appointment  in 
favour  of  the  ^on'^s  wife  and  children  was  void,  J)ecau8e 
they  werene?^  objects  of  the  power  ^  as  had  been  clearly  set- 
tled by  previous  decisions  past  any  dispute,  (2  Sugd. 
Pow.  6th  edit.  273-278  ;)  but,  secondly,  that  neverthe- 
less the  limitation  over  in  favour  of  the  daughter,  who 
was  an  object  of  the  power,  was  valid,  and  would  take 
effect  in  case  the  son  should  leave  neither  wife  nor  child 
surviving  him ;  though,  should  he  leave  either,  it  would 
fail,  simply  because  in  that  case  the  contingency  would 
not  have  happened,  in  which  (alone)  the  property  was 
appointed  over.  Crmnpew.  Barrow^  4  Ves.  681.  A  de- 
cision ever  since  approved.  2  Sugd.  Pow.  6th  edit.  78. 
Chance  on  Powers,  §  1581.  Why,  then,  should  notan 
executory  bequest,  imobjectionable  on  the  score  of  vq- 
moteness  in  itself  be  valid  notwithstanding  it  comes  in  a 
will  after,  but  without  any  manner  of  dependence  upon, 
another  executory  bequest  which  is  void  for  its  excess  of 
remoteness  ?  Can  the  cause,  which  makes  the  limita- 
tion I  have  last  mentioned  void,  be  material  in  this 
respect,  when  it  (the  cause)  has,  towards  the  other  limi- 
tation, no  sort  of  connexion,  either  direct,  or  indirect 
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(through  some  dependence  of  the  one  limitation  upon  i86q. 
the  other?)  On  this  point  Mr.  Jarman's  opinion  was  ""^^^^ 
always  clear ;  and  both  in  his  edition  of  Pow.  Dev.  vol.  ^^^ 
1,  p.  401,  n.,  and  (sixteen  years  afterwards)  in  his  work  and  wife 
On  Wills,  vol.  1,  p.  245,  he  put  approvingly  the  very  stones 
case  1  have  last  cited,  as  an  illustration  and  proof  that,  *^'^^  *  ^^ 
while ' 'all limitations wZ^m<^r  to,  or  expectant  on,^^&  de- 
vise which  is  void  for  remoteness,  are  also,  for  that 
reason,  void;  yet  it  is  otherwise  where  "the  devise 
over  is  limited  to  arise  on  an  alternative  event,  one 
branch  of  which  is  within,  and  the  other  is  not  within, 
the  prescribed  limits."  His  words  are:  "In  Crmnpe 
V.  Barrow  a  feme  covert,  under  a  power  in  her  mar- 
riage settlement,  bequeathed  personal  property  to  her 
son  C.  B.  for  life  and,  after  his  decease,  to  his  wife  and 
children,  but  in  case  he  should  die  without  leaving  a 
wife  or  child  him  surviving,  she  devised  it  over  to  her 
daughter  F.  J.  The  bequest  to  the  wife  and  children 
was  held  to  be  void,  under  the  rule  that  the  person  claim- 
ing under  an  appointment  must  be  such  as  would  have 
been  competent  to  take,  if  named  [indicated]  in  the 
deed  creating  the  power,  on  which  ground  the  legatees 
in  question,  as  the  children  of  persons  [a  person,  C.  B.] 
then  unhom^  were  not  competent.  It  was  then  con- 
tended, that  the  ultimate  limitation  to  F.  J.  must 
fail  with  that  to  the  wife  and  children ;  but  Sir 
R  P.  Arden  M.  R.  held  otherwise;  there  were,  he 
said,  two  alternatives  ;  if  C.  B.  left  no  wife  or  chil- 
dren, the  limitation  over,  being  to  a  good  object,  should 
take  eflfect ;  if  he  left  a  wife  or  children,  it  could  not 
take  eflfect.  It  is  observable  that,  a^  C.  B,  the  son  was 
not  in  existence  at  the  time  of  the  execution  of  the  deed 
creating  the  power  (which  in  fact  was  a  settlement  pi^e- 
'mus  to  the  ma/rriage  of  his  parents),  the  gift  over  to  F. 
J.,  on  the  event  of  his  [C.  B.'s]  death  under  the  cir- 
cumstances mentioned,  though  made  to  a  competent 
person  [that  is,  a  person  within  the  power,]  was  liable 
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to  objection  on  account  of  the  remoteness  of  the  event, 
on  the  principle  acknowledged  in  the  case  (and,  which, 
indeed,  is  indisputable),  that  the  interest  given  by 
the  appointment  must  be  such  as  would  have  been 
good,  if  inserted  in  the  power  itself.  The  point  seems 
J  to  have  escaped  the  observation  of  the  very  able  judge 
by  whom  the  case  was  decided."  In  this  instance  it 
was  Mr.  Jarman,  not  Lord  Alvanley,  that  was  inad- 
vertent ;  and,  from  sheer  want  of  attention,  he  fell 
into  very  gross  mistakes  of  fact — in  which,  however, 
he  was  followed  implicitly  by  Mr.  Lewis  in  his  ver}' 
much  bepraised  work  (9  Law  Review  419,  423,)  On 
Perpetuities,  pp.  504-5,  and  note  u; — but  from  all  his 
expressions  it  is  manifest,  that,  taking  the  facts  to  be 
as  he  supposed  they  were,  he  considered  that  Lord  Al- 
vanley would  not  have  erred  in  holding  the  final  limi- 
tation to  be  valid,  in  spite  of  the  previous  limitation 
being  void  for  remoteness j  if  the  final  limitation  had 
been,  in  the  words  of  Judge  Green,  '^limited  to  take 
eflfect  in  good  time,"  as  (for  example)  if  it  had  been 
''limited  to  take  eiffect"  upon  the  death  of  C.  B.  before 
attaining  his  age  of  twenty-one  years  and  without  leav- 
ing wife  or  chUd  surviving  him.  And  accordingly 
Mr.  Preston  (Abstr.  vol.  2,  p.  170,)  lays  it  down  that, 
''though  a  limitation  over,  after  and  expectant  on  a 
limitation  which  is  too  remote,  is  generally,  for  that 
reason,  void  ;  yet,  ifin  express  terms  the  limitation  over 
is  to  take  effect,  or  [else]  to  fail,  within  a  time  to  fall 
vnthin  the  Rule  against  Perpetuities,  tha  limitation  over 
will  be  good ;"  referring  to  this  case  of  Crompe  v.  Bat- 
row^  4  Ves.  681,  and  to  Beard  v.  Westcott^  5  Taunt. 
500,  {jperperam  pro  393). 

The  certificates  of  the  judges  of  the  Common  Pleas 
in  the  case  last  mentioned  were  a  full  and  clear  au- 
thority for  this  statement  of  Mr.  Preston ;  which, 
when  he  made  it  (1818),  was  contradicted  by  nothing 
I  am  aware   of,    in   the   shape  of  autiiority.     Circum- 
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stances,  however,  which  occurred  in  the  sequel,  make      i869. 
it  proper  to   trace  that  case,  from  its  commencement  ^^^^ 
till  its  close,  with  precision.     In  what  manner  it  at  first 

1  ij  J  1  .  Moon 

began,  we  are  not  anj^where  told,  and  can  only  conjee-  and  wife 
ture.  A  testator,  seised  of  freehold  estates  and  pos-  g^j^^.g 
sessed  of  leaseholds  for  long  terms  of  years,  devised  ex'or&ais 
^and  bequeathed  them  to  the  defendants  Westcott  and 
Johnson  (and  another  since  deceased),  upon  trusts,  as 
follows:  For  the  benefit  of  his  grandson  John  James 
Beard  and  his  assigns,  during  the  term  of  ninety-nine 
years,  if  he  should  so  long  live  ;  and  immediately  after 
tiis  decease  to  the  use  of  his  (the  said  grandson's)  first 
son  and  his  assigns,  for  the  like  term  of  ninety-nine 
years,  if  he  should  happen  so  long  to  live,  *'and  so  on, 
in  tail  male,  to  such  first  son  lawfully  issuing  forever ;" 
and  "for  want,  and  in  default,  of  such  issue  of  such 
first  son,  then  to  the  use  and  behoof  of  the  second  and 
all  and  every  other  son  and  sons  of  the"  said  John 
James  Beard,  '^severally,  successively,  and  in  re- 
mainder, one  after  another,  as  they  should  be  in 
^seniority  of  age  and  priority  of  birth,  and  the  issue 
male  of  such  son  or  sons  lawfully  issuing,  for  the  like 
term  of  ninety-nine  years  only  (in  case  he  should  so 
long  live),"  Ac.  &c.  ;  *^and  in  ease  there  should  be  no 
issue  male  of  the"  said  John  James  Beard,  *'nor  issue 
of  such  issue  male,  at  the  time  of  his  death,  or  in  case 
there  should  be  such  issue  male  at  that  time  and  they 
should  all  die  before  they  should  respectively  attain 
twenty-one,  Without  lawful  issue  male,  then  that"  the 
testator's,  grandson  Joseph  Beard  "and  his  assigns 
might  receive  and  take  the  rents  &c.  thereof  for  the 
term  of  ninety-nine  years,  if  he  should  so  long 
live,"  with  limitations  to  his  first  and  other  sons  and 
their  issue  male,  precisely  similar  to  those  in  favour 
of  the  first  devisee's  male  descendants;  with  ulte- 
rior limitations  upon  default  of  issue  male  of  Joseph 
Beard,   expressed    in  identically  the  same  terms   as 
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sfault  whereon  the  limitation  in  his  favour  was 
ied.  John  James  Beard  was  plaintiff  in  a  chan- 
mit,  and  the  defendants  we^e  the  (surviving) 
5S  together  with  others  claiming  or  who  might 
under  the  limitations  after  those  in  his  favor ; 
e  it  appears  inferrible  that  the  suit  was  instituted 
a  fashion  very  common  in  England,  uncoin- 
lere,)  to  have  the  (valid)  trusts  of  the  will  de- 
,  ascertaining  thereby  the  rights  of  the  parties 
it.  And  in  answer  to  questions  sent  them,  upon 
ise,  the  judges  of  the  Conmion  Pleas  certified 
manimous  opinion,  that  John  James  Beard  took 
kte  for  ninety-nine  years,  determinable  with  his 
i  the  freehold  estates,  and  also  in  the  leasehold 
,  if  these  latter  should  so  long  continue :  that 
lis  death,  leaving  one  or  more  sons,  his  first  son 
take  a  like  estate  for  a  term  of  ninety-nine  years, 
linable  with  his  life,  in  the  freehold  estates,  and 
t  should  then  remain  of  the  respective  terms  for 
the  leasehold  estates  were  held;  * 'that  in  the 
of  there  being  no  son  or  sons  of  the  said  John* 
Beard,  nor  issue  male  of  such  son  or  sons,  living 
death  of  the  said  John  James  Beard,  or  there 
such  issue  male  at  that  time,  [if]  they  shall  all 
fore  they  attain  their  respective  ages  of  twenty- 
?ars,  without  lawful  issue  male,  the  testator's 
on  Joseph  Beard  will  take  a  like  estate  in  the 
3ehold  and  leasehold  property,  determinable  as 
lid ;  that  upon  his  death,  leaving  one  or  more 
is  first  son,  in  the  events  above  mentioned,  will 
like  estate  therein  for  ninety-nine  years,  deter- 
e  as  aforesaid ;  and  that  in  the  event  of  there 
no  son  or  sons  of  the  said  Joseph  Beard,  nor 
lale  of  such  son  or  sons,  living  at  the  death  of 
i  Joseph  Beard,  or  there  being  such  issue  male 
time,  [if]  they  shall  all  die  before  they  obtain  [at- 
leir  respective  ages  of  twenty-one  years,"  other 
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devisees,  as  directed  by  the  testator,  would  take :  add-      1809. 
ing,    "We  are  also  of  opinion  that  all  the  other  devi-  ^^^^ 

ses  of  those  estates  are  void,"  of  which,    it  will   be 

remembered,  there  were  divers  a7i^^i<>r  to  the  limitation  and  wife 
in  favour  of  Joseph  Beard,  and  anterior  to  the  limitation    „  ^• 

^  '  stone's 

in  favour  of  those  who  were  to  take  upon  such  default  ex'or  a  ais 
of  his  issue  male ;  these  being  void  under,  the  Ride  against 
Perpetuitiesy  for  none  other  objection  whatever  was  pre- 
tended against  them.  When  this  certificate  was  re- 
turned into  Chancery,  the  case  was  argi^ed  by  Romilly 
and  Hayes  in  support  of,  and  by  Sugden  against,  it ; 
and,  "on  the  17th  Dec.  1811,  the  Master  of  the  Rolls 
gave  the  following  judgment  :  'This  case  stood  over,  in 
consequence  of  a  suggestion  that  the  certificate  of  the 
court  of  C!ommon  Pleas  involved  in  it  the  decision  of 
anew  question,  which  had  not  undergone  any  particu- 
lar discussion,  or  received  any  particular  consideration, 
in  that  court;  namely,  how  far  the  validity  of  a  limita- 
tion over,  by  way  of  executory  devise,  is  affected  by  the 
circumstance  that  the  period  of  twenty-one  years,  after 
the  duration  of  an  estate  for  life,  has  not  any  connection 
whatever  with  the  minority  of  any  person  taking  an  in- 
terest under  the  preceding  limitations.  Now  I  do  un- 
derstand, that  the  question  certainly  did  not  receive  any 
particular  consideration  in  the  court  of  Common  Pleas, 
it  being  taken  for  granted  that  the  rule  upon  this  sub- 
ject stood  as  it  is  commonly  laid  down  in  the  books; 
namely,  that  the  executory  devise  falls  within  the 
allowed  limits,  if  the  event  upon  which  it  is  to  take 
place  must  happen  within  a  period  of  twenty-one  years 
after  the  life  or  lives  in  being.  I'  am  not  aware,  how- 
ever, that  the  point  has  been  directly  decided;  and 
Lord  Alvanley's  doctrine  in  the  case  of  Thellusson  and 
Woodford^  [4  Ves.  227,  see  p.  337,]  is  against  the 
addition  of  twenty-one  years,  except  by  way  of  provi- 
sion for  the  circumstance  of  the  devisee  being  under 
age,  or  in  ventre  sa  mere^  at  the  expiration  of  the  life  or 
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lives  in  being.     And,    as   the    question   has  now  been 
raised,  and  as  there  is  that  degree  of   sanction   to  the 
doubt,  it  does  seem  to  me  desirable  that  it  should  be 
set  at  rest  by  the  decision  of  a  court   of  law;  so,  there- 
fore^ I  propose  to  send  the  case  back  again  to  the  court 
of  Common  Pleas,  to  call  their  attention  to   the   point, 
that  they  may  have  an  opportunity  of  pronouncing  an 
explicit  opinion   upon  it.     I  have   received  this  infor- 
mation from  some  of  the  judges.'     The   case  was  ac- 
cordingly sent  back  to  the  court  of  Common  Pleas;  who 
refused  to  hear  it  argued,  until  the  point  upon   which 
their  opinion  was  required  was  stated.     Thereupon  the 
following  question,  with  the  approbation  of  the  Master 
rf  the  Rolls,  was   stated   to   be   the   question  for  the 
opinion  of  the  court,"  (Sugd.  V.   &  P.  7th  edit.  807- 
^08,  n.;    11th  edit.    1108-1110,   n.;)  and   which  was 
framed  by  Sugden,  as  he  tells  us  (Sugd.  Prop.  313,  note 
/ ;)  <'How  far  the  limitations  over  in  the  event  of  there 
)eing  no  son  or   sons  of  John  James  Beard,    nor   issue 
nale  of  such  son  or  sons,  living  at  the  death  of  the  said 
Fohn   James   Beard,  or  there   being  such    issue  male 
tt  that  time,  [if]  they  should   all   die   before   they  at- 
aiued   their  respective  ages  of  twenty-one  years  with- 
out lawful  issue  male,  were  aiffected  by  the  circumstance^ 
hat  they  were  to  take  effect  at  the  end  of  an  absolute 
erm  of  twenty-one  years  after  a  life  in  being   at  the 
ieath  of  the  testator,    without  reference  to  the  infancy 
►f  the  person  intended  to  take,  or  by  the  circumstance^ 
hat  there  might  be  issue  of  John  James   Beard  living 
.t  his  death,  to  whom  the  estate  was  given  by  the  will, 
►ut  who  would  be  incapable  of   taking,   according  to 
he  above  certificate,  for  whose  death  under  twenty-one 
he  limitation  over,    in  the  event  before  mentioned, 
lust  await."     And  after  full  argument  and  long  delib- 
ration,    the   judges,   in   Michaelmas   term    1813,   re- 
amed, to  this  additional  and  pointed  question,   an  an- 
wer,  in  the  terms  of   the  question  itself,   reaffirming 
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their  former  certificate.     5  Taunt.  393-414:.     Thus  far,      iseo. 
we  may  remark,  apparently  no  judicial  dovht  existed  •^^'^^^^ 
in  any  quarter,  respecting  the  soundness  of  the  delibe-  ■ 


rately  formed  and  reiterated  opinion  of  the  court  of  and*w°fe 
.  Conmion  Pleas,  that  a  succeeding  limitation  might  and  ^• 
would  be  valid,  if  ''limited  to  take  effect  in  good  time, "  ex'or  &  ais 
though  limitations  preceding  it  were  too  remote.  But, 
as  Sugden  is  reported  to  have  said  8  March  1826,  in 
Bmgough  v.  Edridge^  2  Cond.  Engl.  Chanc.  Rep.  112, 
(from  the  report  in  1  Simons)  ''when  the  case  was 
brought  on  before  the  Lord  Chancellor,  upon  the 
judge's  certificate,  his  lordship,  though  not  with- 
out reluctance,  granted  a  case  to  the  King's  Bench ;" 
that  is  to  say,  conceded  to  counsel's  importunity, 
that  a  case  (stated)  should  be  sent  to  the  last  men- 
tioned court  for  its  opinion.  This  was  done  ;  and 
the  case  was  there  argued,  at  the  sittings  before  Mi- 
chaehnas  term  1821,  by  Sugden  against  the  validity  of 
the  limitations  over,  and  by  Preston  for  the  other  side, 
on  two  questions,  which  were,  in  substance  and  almost 
verbatim^  the  same  as  the  questions  the  judges  of  the 
Common  Pleas  had  answered.  And,  after  time  taken 
for  deliberation,  the  judges  of  the  King's  Bench,  in 
Trinity  term,  1822,  sent  their  certificate  in  these  words: 
*'This  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  John  James  Beard,  the  grandson  and  heir 
at  law  of  John  James  the  testator,  took,  under  the  said 
testator's  will,  an  estate  for  ninety-nine  years,  determi- 
nable with  his  life,  in  the  freehold  estates  devised  to 
him  in  the  first  instance ;  and  also  in  the  leasehold  es- 
tates devised,  if  they  should  so  long  continue ;  and 
that,  upon  his  death,  leaving  one  or  more  sons,  his  first 
son  will  take  an  estate  for  ninety-nine  years,  determi- 
nable with  his  life,  in  the  freehold  estates,  and  what 
will  then  remain  of  the  terms  for  which  the  leasehold 
estates  are  held.  We  are  also  of  opinion  that  all  the  Urn  i- 
iationSj  suhseqiient  and  expectant  upon  the  limitation  to  the 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIBGINIA. 

ystson  of  John  James  Beardy  a/re  void.'^^  5  Barn.  & 
Id.  801-815.  The  cause  then  (in  November  1822) 
came  on  for  further  directions,"  in  the  court  of  Chan- 
>ry;  when  "Mr.  Hart  and  Mr.  Stephen  contended, 
lat  the  court  of  King's  Bench  had  not  returned  a  suf- 
uent  answer  to  the  case ;  and  that  it  could  not  be 
Elected  from  their  certificate,  whether  the  circum- 
ance,  that  thelimitationsweretotakeeffectattheendofa 
rin  of  twenty-one  years  y  without  reference  to  the  infancy 
Hhe person  intended  to  tahe^  created  such  a  suspense  of 
le  vesting  as  to  render  the  limitations  void.  Mr.  Sug- 
m,  for  the  plaintiff,  insisted  that  the  conclusion  to 
hich  the  court  of  King's  Bench  had  come  involved 
le  decision  of  the  point,  [And]  the  Lord  Chancellor 
aid] :  It  is  impossible  that  the  court  of  King's  Bench 
lould  not  have  considered  that  point.  The  certificate 
'  that  court  appears  to  me  to  afford  a  substantial  an- 
?^er  to  the  questions  put ;  and,  under  the  circum- 
ances   of  this  case,  I  think  the  best  thing  I  can  do  is 

confirm  it,  and  thus  to  help  the  case  to  the  House  of 
ords,  if  the  parties  think  it  right  to  take  it  there, 
tie  inclination  of  my  opinion  is,  that  the  court  of 
ing's  Bench  is  right."  Turn.  &  Russ.  25.  The  case 
d  not  proceed  further  ;  and  what  it  did  ultimately 
5cide  was  long  very  much  a  puzzle.  In  Mr.  Jarman's 
[ition  (1827)  of  Pow.  Dev.  vol.  1,  p.  393,  n.,  it  is 
anifestly  treated  by  that  learned  writer  as  a  decision 

favour  of  Lord  Alvanley's  opinion  in  Thdlusson  v. 
^oodford;  as  is  rendered  the  more  certain  by  the  re- 
ark  he  makes  upon  what  he  says  is  a  ^*note  of  Mr. 
inning's,"  and  which  is  indubitably  so,  though  coun- 
1  (probably  Preston),  arguendo  before  the  House  of 
3rds,  subsequently  claimed  benefit  from  it,  as  a  note 
T  Mr.  Butler  and  indicating  Mr.  Butler's  opinion.  1 
L  &  Fin.  400,  Caddl  v.  Pahner.  It  is  distinctively 
arked  as  one  of  Mr.  Canning's  additions,  (see  Butl. 
same,  pref.,  p.  ix,  edit.  Philad.  1826  ;)  and  is  in  these 
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words  (subjoined  to  Butler's  note  in  a  previous  edition,      i889. 
which  concluded  with  quoting  Lord  Alvanley's  dictum  *^Ter^^ 

in  ThellussonY.   Woodford):     **But  in  the  subsequent 

cs^SG  of  Beardv.  Westcotty  5  Taunt.  393,  it  was  held,  that  and  wife 
an  executory  devise  was  good,  though  it  was  not  to  g^^^.g 
take  effect  till  the  end  of  an  absolute  term  of  twentj  -  ex'or  &  ais 
one  years  after  a  life  in  being  at  the  death  of  the  testa- 
tor, without  reference  to  the  infancy  of  the  person  in- 
tended to  take."  Upon  which  the  remark  of  Mr.  Jar- 
man  (in  1827)  was,  "it  should  be  observed,  that  in  the 
last  edition  of  Mr.  Butler's  Fearne,  442,  n.,  the  posi- 
tion founded  on  the  certificate  of  the  Common  Pleas,  has 
inadvertently  heenaiiQered  to  pass  uncorrected^  \'  clearly 
showing  uj}on  what  point ^  in  his  judgment,  the  certifi- 
cates of  that  court  and  of  the  court  of  King's  Bench 
clashed.  Afterwards  a  case,  which  made  a  decision 
upon  that  point  inevitable,  was  decided  by  Sir  John 
Leach  V.  C.  in  1827,  under  the  name  of  Bengough  v. 
Edridge^  1  Sim.  173  ;  and  by  the  House  of  Lords  (upon 
appeal  from  his  decree),  in  1833,  under  the  name  of 
Caddl  V.  Palmer,  7  Bligh  N.  S.  202,  1  CI.  &  Fin.  372, 
10  Bingh.  140,  3  Moore  &  S.  571.  In  that  case  Sugden 
and  Preston  were  again  counsel  on  opposite  sides, 
and  the  former  insisted,  both  before  the  Vice  Chancel- 
lor, (2  Cond.  Engl,  Chan.  Rep.  112,)  and  in  the  House 
of  Lords,  (1  CL  &  Fin.  394-396,  408,)  that  the  King's 
Bench  and  Lord  Eldon  had  decided  Beard  v.  Westcott 
in  accordance  with  what  we  have  seen  was  Mr.  Jar- 
man's  estimate  of  the  result,  and  in  accordance  also 
with  what  had  been  Sugden's  published  opinion  from 
an  early  period  of  his  professional  life,  (Sugd.  V.  & 
P.  556-559,  n.,  edit.  1806;  613-616,  n.,  edit.  1808; 
Gilb.  Us.  260,  n.,  edit,  by  Sugd.  1811 ;)  while  the  latter, 
in  (at  least,)  seeming  abandonment  of  the  doctrine  laid 
down  in  his  work  On  Abstracts  which  I  have  before 
cited,  explained  away  the  final  decision  in  Beard  v. 
Westcott  thus:     **To  understand  the  grounds  of  the 
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1889.  certificate  [by  the  judges  of  the  King's  Bench]  in  that 
"^^m^  case,  it  is  necessary  to  consider  the  principle  of  the  law 
applicable  to  perpetuities ;  the  rule  iSj  that  if  one  limi- 

Moon  ,  -  « .     •       • 

and  wife  tation  IS  too  remote,  every  subsequent  limitation  mmt 
«,  ^'  ,     also  be  too  remote,  and  for  that  reason  void.     In  Beard 

stone  8  ' 

ex'or  &  ai8  v.  Westcott  the  party  [testator]  attempted  to  introduce 
in  the  alternative  (if  the  expression  may  be  used)  an- 
other gift  after  one  which  was  too  remote ;  and  the  lan- 
guage of  the  judges  is  adapted  to  that  state  of  the  case. 
The  decision  of  the  court  of  King's  Bench  is  reconcil- 
able with  the  rules  of  law,  because  it  proceeded  upon 
the  gi'ound,  that  a  gift  made  by  way  of  substitution, 
for  one  which  is  too  remote,  is  as  bad  as  that  for  which 
it  is  attempted  to  be  substituted.  That  is  the  whole 
result  of  the  certificate,  and  of  the  decision  in  Beard 
V.  Westcott.''  2  Cond.  Engl.  Chanc.  Rep.  100.  And 
when  the  judges,  attendant  upon  the  Lords  in  CadeU 
V.  Palmer^  resolved  that,  upon  the  point  then  in  judg- 
ment, they  would  follow  the  certificates  from  the  Com- 
mon Pleas  in  Beard  Y,  Westcott^  Bayley  B.,  who  de- 
livered their  opinion,  said:  ^ 'Those  certificates  [the 
last  of  which  was  returned  in  November  1813]  stood 
unimpeached  until  1822,  when  the  same  case  was  sent 
by  Lord  Eldon  to  the  court  of  King's  Bench ;  and  that 
court  certified  that  the  same  limitations,  which  the 
Common  Pleas  had  held  valid,  were  void,  as  being  too 
remote ;  but  the  foundation  of  that  certificate  was,  that 
a  previous  limitation  clearly  too  remote,  and  which  was 
so  considered  by  the  court  of  Common  Pleas,  made 
those  limitations  also  void  which  the  Common  Pleas 
had  held  good.  The  subsequent  limitations  were  con- 
sidered as  being  void,  not  from  any  infirmity  existing 
in  themselves,  but  from  the  infirmity  existing  in  the 
preceding  limitation ;  and,  because  that  was  a  limita- 
tion too  remote,  the  others  were  considered  as  being 
too  remote  also.  Whether  the  court  of  King's  Bench 
gave  a/iiy  positive  opmiomipon  that  ^  lamunaUe  to  say.  I 
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think  the   court   of   King's  Bench  would  have  taken      isee. 
much   more    time   to   consider  that   point  than  they  ^^^^ 

did," — we  have  seen  that  they  took  rather  more  than 

six  months  after  hearing  arguments, — '*and  have  given  and  wife 
it  greater  consideration  than  it  received,  if  they  had  g^^^.^ 
intended  to  diiffer  from  the  certificate  that  had  been  ex'or  &  aia 
given  by  the  court  of  Common  Pleas  ;  but,  when  it  be- 
came totally  immaterial,  in  the  construction  they  were 
putting  upon  the  will,  to  consider  whether  they  were 
or  were  not  prepared  to  differ  from  the  court  of  Com- 
mon Pleas,  it  is  not  to  be  wondered  at  that  that  point 
was  not  so  fully  considered  as  it  might  otherwise  have 
been."  3  Moore  &  S.  684,  1  CI.  &  Fin.  420-421,  25 
Engl.  C.  L.  Rep.  69-70  (from  the  report  in  10  Bingh. 
140-156).  According  to  the  report  in  7  Bligh  N.  S. 
238-9,  the  learned  and  at  that  time  aged  Baron,  sole 
survivor  in  Westminster  Hall  of  the  four  judges  who 
had  signed  the  certificate  from  the  King's  Bench  in 
Beard  v.  Westcottj  said:  *^But  the  foundation  of  this 
certificate  was,  that  a  previous  limitation  clearly  too 
remote,  and  which  was  so  considered  by  the  court  of 
Common  Pleas,  made  those  limitations  also  void  which 
that  court  had  held  good  ;  and  the  question,  whether 
the  limitation  of  twenty-one  years  absolutely  was  valid 
after  a  life  in  being,  did  not  receive  that  full  considera- 
tion which  it  would  otherwise  have  done,  if  the  deter- 
mination upon  that  point  had  not  been  superseded  by 
the  determination  upon  the  other."  This  may  per- 
haps express  more  clearly  what  (on  the  whole)  was 
meant;  but  it  cannot  be  doubted  that  the  venerable 
judge  spoke  substantially  the  words  reported,  with 
almost  no  variation,  in  three  other  reports  as  I  have 
cited  them  :  And  these  plainly  prove  that  he  would 
not,  at  that  distance  of  time,  venture  to  state  positively 
what  was  the  ground  on  which  the  court  of  King's 
Bench  proceeded.  Nothing  that  is  extant,  contempora- 
neous with  the  certificate  itself,  tends  to  shew  that  the 
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irt  then  relied  at  all  upon  the  ground  afterwards 
fgested  by  Mr.  Preston.  Nevertheless  we  have  now 
t  with  words^  delivered  ex  cathedra^  which  afford 
mtenance  to  Judge  Green's  dictum  in  the  broadest 
se  Mr.  Pettit  may  choose  to  put  upon  it.  But  we 
^e  not  met  with  a  decision^  which  at  all  favours  that 
itleman's  cause, — I  mean  a  decision  that  can  abide 
ticism, — though  we  should  agree  that  the  certificate 
the  King's  Bench,  and  even  that  Lord  Eldon's  in- 
lation  of  opinion,  in  Beard  v.   Westcott^  rested  upon 

ground  indicated  by  Mr.  Preston.  Apart  from 
at  seem  preponderant  authorities  already  produced, 
luding  one  certificate  of  the  Common  Pleas  when 
wrence  J.  was  in  that  court,  and  another  when  Gibbs 
(afterwards  Chief  Baron,  subsequently  Chief  Jus- 
j,)  had  succeeded  him  in  it,  upon  that  identical  case ; 
ave  yet  to  produce  other  authorities',  which  appear 
te  overwhelming. 
There  is  a  case  first  reported  before  Sir  Wm.  Grant 

R.,  in  8  Ves.  12,  Camhridge  v.  Rov.9^  wherein  a  tes- 
rix  bequeathed  personal  property  to  trustees,  upon 
sts  declared  in  these  words  :  '^To  the  sole  and  sepa- 
e  use  of  my  sister  [Mrs.]  George  Cambridge  during 

term  of  her  natural  life,  and  from  and  after  her 
icase  to  divide  the  same  equally  between  my  said 
ier's  children,  when  they  shall  severally  and  respec- 
sly  hajve  attained   the  age  of   twenty-seven  years ; 

share  of  such  as  shall  die  under  that  age  to  go  to 

survivors  in  the  same  manner  as  his  or  her  original 
-re  ;  the  dividends  or  any  portion  thereof,  at  thedis- 
tion  of  my  executors  or  the  survivor  or  survivors 
hem,  to  be  employed  in  the  education  of  such  chil- 
sn.  In  the  event  of  my  sister  Mrs.  George  Cam- 
dge  not  leaving  any  child  or  children  at  the  time  of 
•  death,  or  of  the  death  of  all  the  children  under 
i  age  of  twenty-seven  years,  I  give  and  bequeath  the 
ole"  over.     And  in  all   editions   of  Vesey  Junior's 
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Eeports,  from  the  first  English,   to  the  last  American     i86d. 
(industriously  blazoned  as  Mr.  Charles  Sumner's),  there  "^Term^ 

is  a  marginal  note  importing  that  the  court  held  <*the 

limitation   over  too  remote."     Which  has  also  been  and  wife 
disseminated  in  2  Bridgm.  Dig.  244,  2  Chitt.  Eq.  Dig.       v. 

^^  Stone's 

808,  and  doubtless  in  other  books.  But  nothing  of  ex'or  &  ais 
the  kind  happened  then;  and  the  precise  reverse 
thereof  happened  afterwards.  The  bill  was  filed  by 
Mrs.  George  Cambridge  and  her  husband,  praying 
(among  other  things),  that  the  limitations  over,  after 
the  death  of  the  feme  plaintiff,  might  be  declared  too 
remote  and  void,  and  that  (as  a  consequence  of  such 
<i€claration)  the  property  might  be  decreed  her  as  next 
of  kin  of  the  testatrix,  or  that  it  might  be  secured  for 
such  of  the  trusts  of  the  will  as  were  capable  of  taking 
eflfect.  And  the  plaintiffs'  counsel,  among  the  most 
eminent  at  the  chancery  bar,  said  (as  reported  8  Ves. 
17 — 18)  that,  with  respect  to  the  question,  whether  the 
bequest  over,  after  the  estates  '<f or  life"  ( — so,  but  it 
seems  by  mistake, — )  to  Mrs.  Cambridge's  children, 
when  they  should  severally  have  attained  the  age  of 
twenty-seven  years,  &c.  was  too  remote,  * 'there  was  a 
double  contingency  in  view  ;  of  which  one  [Mrs.  Cam- 
bridge's] death  without  leaving  children  living  at  the 
time  of  her  death,  cannot  be  impeached.  That  point, 
however,  it  is  unnecessary  to  decide,  till  the  event 
is  determined,  whether  she  shall  leave  children  at  'her 
death  or  not."  Respecting  it,  opposite  counsel  said 
,not  a  word.  Arid  when  Sir  Wm.  Grant  spoke  to  it, 
the  reporter  (probably  through  misapprehension  on  his 
own  part,  see  1  Jarm.  Wilis.  247),  makes  him  deliver 
himself  thus  blunderingly:  ''The  Ujext  question"  is 
"whether  the  bequest  over,  of  the  property  given  to 
Mrs.  Cambridge  for  life,  be  not  too  remote ;  and  if 
80,  in  all  events  she  insists,  the  capital  is  undisposed 
of.  It  is  admitted  by  the  plaintiff,  that  a  declaration 
at  present  in  her  favour  would  be  premature ;  for  it  is 
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186D.      said,  upon  one  contingency,  if  she  dies  leaving  issue  at 
'^T^rm!^  her  death,  it  will  be  good,"  the  precise   opposite  of 


what   the  counsel  should  have  said,  and   of  what  it  is 

Moon  1      1  1.  -I  -r» 

and  wife  reported  they  did  say.  ''But  (continues  the  report  of 
stone^s   ^^^  Wm.  Grant's  remarks)  in  that  case  [of  her  leaving 

ex'or  &  ais  issue,  not  of  her  dying  withxmt  leaving  any,]  it  is 
equally  clear,  it  will  be  too  remote ;  the  children  not 
being  to  take  till  the  age  of  twenty-seven.  All,  that 
is  necessary  to  be  done  at  present  is,  either  to  direct 
the  dividends  to  be  paid  to  Mrs.  Cambridge  for  life, 
witJi  liberty  to  apply  upon  her  death,  or  to  secure  the 
fund."  8  Ves.  24-25.  So  that  it  is  certain,  no  decidon 
upon  the  point  was  then  made,  whatever  the  Master  of 
the  Bolls  may  have  thrown  out  concerning  his  present 
impressions  respecting  it;  as  to  which  it  is  almost 
certain  he  did  not  say  what  the  reporter  attributes 
to  him.  But  let  opposite  counsel  make  the  most  he 
can  out  of  such  (whether  genuine  or  only  putative) 
utterances,  in  face  oftliefact  that  that  identical  limita- 
tion over  was,  in  due  time  afterwards,  decided  to  be 
valid,  and  did  actually  take  effect  upon  Mrs.  Cam- 
bridge's death  without  issue  then  living.  Unfortu- 
nately there  has  not  yet  been  an  American  reprint  of 
25  Beavan,  nor  I  believe  has  any  copy  of  the  London 
edition  ever  appeared  in  this  part  of  Virginia :  neverthe- 
less, sufficient  verification  of  the  fact  just  now  stated  is 
found  in  the  representations  given  in  Law  Joum.  Dig. 
1855-60,  p.  375,  and  in  Fisher's  Digested  Index  1859, 
p.  242,  respecting  the  case  of  Cambridge  v.  Rous  in  2i 
Beav.  409.  Besides  which,  in  numerous  other  in- 
stances identically  the  same  legal  proposition  has  been 
adjudicated :  to  wit,  that  where  a  limitation  void  for 
remoteness  is  followed  by  limitations  over,  not  depend- 
ent thereon,  but  substitutionary  for  it,  and  which  are 
contingently  to  take  effect  in  an  alternative,  one  branch 
whereof  is  within,  the  other  not  within,  the  duration 
allowed  by   the  Rule  against  Perpetuities  ;  there  such 
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limitations  over  are  good   in   creation^    and   will  take      i889. 
effect  in  event  if  there  shall  come  to  pass  that  branch  of  "^^^.^ 

the  contingency,  which  is   not  too   remote.     One   re- 

markable  case  of  this   sort  was  Leake  v.  Eohinson^  2  and  wife 
Meriv.  363,  decided  by  Sir  Wm.  Grant  himself :  the  „,  ^*  , 

'  •/  Stone's 

reporter's  abstract  of  which  needs  correction^  as  both  ex'or  &  aia 
defective  and   erroneous.     It  should   be:  <'Gift   [by 
will]  of  real  and  personal  estate,  to  trustees,  upon  trust 
to  apply  the  rents  and  dividends  (or  so  much  [thereof] 
as  they  should   think   fit)   to  the  maintenance  &c.  of 
[testator's  grandson]  W.  R.  R.  until  twenty-five ;  then 
to  permit  him  to  receive  the  same  during  his  life ;  and, 
after  his  death,  to  apply  the  same  (or  so  much  &c.)  to 
the  maintenance  &c.  of  all  and  every   the  children  of 
W.  E.   R.    until   twenty-five  respectively ;  then  upon 
trust,  to  assign  and  transfer  to  such  children  so  attain- 
ing twenty-five  ;  'andm  case  W.  R.  R.  shall  die  without 
leaving  issue  living  at  the  time  of  his  death,  or  leaving 
such  issue  ojid  all  die  before  twenty-five,  upon  trust  to 
pay  &c.  unto  and  among  all  and  every  the  brothers  and 
sisters  of  W.    R.  R.    [some  of   whom   might  be  born 
after  the  testator's  decease,]  share  and  share  alike,  upon 
their  attainment  of  twenty-five   or   marriage  respec- 
tively.    Followed  by  a  gift  of  residue,  upon  trust,  as 
to  one  moiety^  to  permit  the  testator's  daughter  [Mrs. 
Eobinson,  the  mother  of  W.  R.  R.]  and  her  husband 
to  receive  the  rents  &c.  during  their  lives  in  succession, 
and,  after  the  death  of  the  survivor,    to  [their]  chil- 
dren (except  W.  R.  R.)  in  the  same  manner  as  in  re^^pect 
to  THE  FORMER  GIFT :  And,  OS  to  the  other  moiety,  upon 
like  trust  for  the  testator's  daughter  [Mrs.  Mitford],  her 
husband,  [and  the  child  or  children  (if  any)  of  them]  : 
With  survivorship  between   the  respective  grand-chil- 
dren [of  the  testator]  :  And,    in   case  of  the  death   of 
either  of    [his   said]  daughters   without   leaving  issue 
liviTtg  at  her  decease^  then  to  the  children  oftJie  surviving 
daughter. — Held,  that  the  limitation  to  the  brothers  and 
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i8».      sisters  of  W.  K.  R.,  in  default  of  issue  [of  him]  living 
"^Term^  to  attain  twenty-five,  was   intended  to  include  all  his 


brothers  and  sisters,   [whether  born  or  not  bom  in  the 

Moon  ^  I 

and  wife  lifetime  of   the   testator,   who  should  be]  living  at  his       i 
stone's    ^'  ^  R-'s]  death,  [provided  they  lived  till  the  period       j 

ex'or&aisof  vesting  in  them,  by  the  death  of  all  W.  R.  R.'s  issue  ; 
before  attaining  twenty-five,]  and  was  consequently 
void  for  remoteness. — Held,  vested  interest  at  twenty- 
five  in  every  instance,  notwithstanding  different  expres- 
sions, there  being  no  antecedent  gift,  of  which  it  could  \ 
have  been  the  testator's  intention  merely  to  postpone  j 
the  enjoyment ;  the  gift  being  ofily  the  direction  to  pay  j 
at  twenty -five. — [Held,  Mrs.  Mitford]  having  died 
leaving  issue,  the  moiety  of  the  residue  intended  for  her 
children  [was]  undisposed  of,  as  being  [a  limitation] 
void  for  remoteness,  [because  it  was  not  to  vest  in 
them  till  ^ their  respective  attainment  of  twenty-five; 
but]  the  other  moiety  [was]  in  contingency  during  the 
life  of  [Mrs.  Robinson],  and,  if  she  should  die  without 
issue,  [it  would]  be  well  given  over  to  the  children  of 
[Mrs.  Mitford,  Hhere  being  nothing  in  this  bequest  to 
make  it  too  remote  ;  and  it  being  evident  that  the  testa- 
tor used  the  words  surviving  [daughter] — in  the  same 
sense  as  ot/i^  [daughter].  But' — per  Sir  Wm.  Grant 
M.  R. — 4f  Mrs.  Robinson  shall  leave  issue,  this  half 
also  will,  at  her  death,  be  undisposed  of,  and  divi- 
sible among  the  [testator's]  next  of  kin,'  (2  Meri?. 
394,)  because  in  that  event  the  limitation  to  her  own 
issue  would  come  into  play,  which  limitation  is,  for  the 
same  reason  as  the  limitation  to  Mrs.  Mitford' s  in  a 
similar  event  is,  void  for  remoteness.]"  See  also  Mln- 
ter  V.  Wraith,  13  Sim.  52  ;  Goring  v.  Howard,  16  id. 
395  ;  BuHey  v.  Evelyn^  id.  294-295  ;  Doe  v.  Challis,  1 
Ell.  &  Ell.  (Am.  edit.)  1091,  7H.  L.  Cas.  531,  (confirm- 
ing the  judgment  of  the  Queen's  Bench,  which  had 
been  reversed  in  the  Exchequer  Chamber,  18  Ad.  & 
EU.  N.  S.   224,  231,  2  Engl.  L.  &  E.  Rep.  215,  10  id. 
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429);  Fowler  v.  Depau^  26  Barb.  224;  AlcevmarCa  adrri^ra     i889. 
V.  VreelancTs  ex^or^  1  McCarter  23  ;  Arm  strong  v.  Arm-  ^^^, 

strong,  14  B.  Monr.  333.  

Now,  in  the  case  of  Beard  v.   Westcott  the  limitation  and  wife 
over,  after,  but  not  dependent  on,  prior  limitations  void   g^^^.g 
for  remoteness,  was,  by  the  terms  of  the  will,  to  takeex'or&ais 
effect  ''m  case  there  should  be  no  issue  male  of'^  the  first 
taker,  '*nor  issue  of  such  issue  male,  at  the  time  of  his 
death^  OR  in  case  there  should  be  such  issue  male  at  that 
time,  and  they  should  all  die  before  they  shouldrespectively 
attain  twenty-OTie^  without  lawful  issue  male," — which 
last  expression,  used  in  such  connexion,  it  is  settled, 
means  without  issue  living  at  such  death  under  the  age 
of  twenty-one.     Doe  v.  Johnson,  8  Welsh.  H.  &  G.  81, 
16  Engl.  L.  &  E.  Rep.   550  ;  2  Jarm.  Wills  428-429. 
And  therefore   the   certificate    of   the   judges   of  the 
King's  Bench,   if  rested  upon  the  ground  one  of  them 
(Bayley)  was  afterwards,  as  we  hare  seen,  disposed  to 
rest  it,  necessarily  collides  with  all  this  mass  of  author- 
ity; since  the  first   branch   of   the   contingency   was 
unexceptionably  within   the  line  of   perpetuity.     Be- 
sides which,  it  seems  to  me  most  certain,  if  not  perfect- 
ly manifest,  that  it  would  have  been  erroneous,  though 
the  contingency  had  been  single,   consisting  of   only 
what  was  the  second  branch  thereof  ;  and  that  the  sole 
ground  on  which  it  can  be  rested,    creditably  to  the 
judges  who  gave    it,  is  that  which,  in  the  beginning, 
Mr.  Jarman  supposed  was  their  real  ground.     In  fa- 
vour of  it  much  might  be  well  said,  until  the  final  decis- 
ion in  Cadell  v.  Palmer,  as  is  shown  by  the  reported 
arguments  in  that  case,  (see  also  1  Atkins.  Conveyance. 
44-49 ;)  and  in  giving  his  opinion  therein,  as  chancel- 
lor, in  the  House  of  Lords,   Lord  Brougham  said  after- 
wards in  another  case,  he  showed  (he  thought),  very 
clearly,  that  the  doctrine  of  an  absolute  term  of  twenty- 
one  years  had  originated  in  a  manifest  error,  (9  CI.  & 
Fin.  598,  Phippsy,  Ackers;)  which  remark  is  repeated, 
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186D.      with  apparent  approbation,  by  one  whom  the  book  it  is 
'^Ter^  repeated  in  shows  {j>a88im)  to  have  been  Lord  Broug- 

ham's  open  undisguised  unfriend.     Sugd.  Prop.  315. 

and  wife  The  decision  in  Caddlx,  Pa^^/i^  left,  in  truth,  for  such 
stcme's  a  certificate  thereafter,  as  the  court  of  King's  Bench 
cx'or  &  ai8  jjg^^j  given  in  Beard  v.  Westcott^  no  ground  whatever. 
The  most  plausible  vindication,  that  can  be  sug- 
gested, of  it,  on  any  different  ground,  was  offered  by 
Lord  St.  Lonards  in  the  case  of  Monypenny  v.  Dering^ 
15  Engl.  L.  &  E.  Rep.  559  ;  wherein  lam  compelledto 
quote  his  language  from  perhaps  not  the  best  report  of 
it,  not  having  access  to  the  reports  of  De  Gex,  Mac- 
naghten  &  Gordon ;  in  whose  second  volume  (p.  145 
etseq.)  the  same  case  is  reported,  fie  said,  as  far  as 
the  report  before  me  can  be  relied  upon:  '*In  that 
case,"  Beard Y.  Westcotty'''^  successive  life  estates  were 
given  to  a  grandson  and  his  unborn  issue,  which  were 
clearly  void  beyond  the  first  son  ;  then  followed  a  dis- 
position," that  in  the  two-fold  or  alternative  contin- 
gency which  I  have  just  now  re-stated,  <*the  estate  was 
to  go  over.  The  case  was  sent  to  the  court  of  Com- 
mon Pleas,  and  they  were  of  opinion  that  the  gifts 
after  the  gift  to  the  unborn  son  of  the  grandson  were 
void  ;  but  they  were  also  of  opinion  that,  if  the  event 
mentioned  arose,  the  event  being  within  the  legal 
limits,  the  gift  over  would  take  effect.  With  that  de- 
cision I  could  not  agree ;  for  in  that  case  the  testator 
never  meant  the  gift  over  to  take  effect  unless  the  pre- 
vious persons,  if  they  had  lived,  had  been  capable 
themselves  of  taking.  I  then  prevailed  upon  Lord  El- 
don  to  send  a  case  to  the  King's  Bench.  That  court 
held  that  the  gift  over  was  void,  not  because  it  was  not 
within  the  line  of  perpetuity,  but  upon  the  expre^ 
ground  that  the  limitations  over  were  never  intended  to 
take  effect  unless  the  previous  persons  would,  if  they 
had  been  living,  have  been  capable  of  enjoying  the 
estate,  and  that  the  testator  did  not  intend   that  the 
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estate  should  wait  for  persons  to  take  on  a  given  event,      i86d. 
where  the  person  to  take  was  actually  in  existence,  but  "^^^^ 

could  not  take ;  and  Lord  Eldon  affirmed  that  decision, 

So  that  where  there  is  a  gift  over,  which  is  void  for  per-  and^fe 
petuity,  and  a  subsequent  independent  clause  on  a  gift  ^-  , 
over,  which  is  within  the  line  of  perpetuity,  you  can-ex'or&ais 
not  take  under  the  independent  clause,  unless  you  can 
shew  that  it  will  accord  and  dovetail  in  with  the  pre- 
Tious  valid  limitations."  Upon  which  statement  it  is 
obvious  to  remark,  that,  if  it  be  correct,  his  lordship, 
in  1852  when  it  was  given  forth,  better  remembered 
the  ground,  < 'express  ground,"  of  the  decision,  than 
any  body  seems  to  have  remembered  or  known  or  con- 
jectured it,  while  the  decision  was  comparatively  re- 
cent; including  his  lordship,  when  as  Mr.  Sugden  first, 
Sir  Edward  afterwards,^  he  was  counsel  in  all  stages  of 
the  case  styled,  before  the  vice-chancellor,  BengougK 
V.  Edridge^  and  including  also  the  judge  who,  deliver- 
ing the  opinion  of  the  judges  in  the  same  case,  then 
styled  Caddl  v.  Palmer^  had  occasion  to  comment  on 
what  himself  and  his  former  associates  had  done  in 
Beard  v.  Westcott.  But  a  more  important  remark  upon 
it  is  this :  The  solution  it  proposes  is  not  a  real  solu- 
tion. No  claimant  under  the  limitation  over  in  that 
case  ever  could  have  occasion  to  pretend,  that  he  might 
take  while  any  person  was  in  existence,  whom  the  tes- 
tator designed  to  prefer  before  him.  The  will  expressly 
provided,  that  there  should  be  no  such  preferred  person 
in  existence,  when  the  limitation  over  should  take 
effect ;  whether  by  non-existence  of  all  such  at  the 
death  of  the  first  taker,  or  by  their  subsequent  cesser 
of  existence  before  they  should  attain  twenty-one. 
There  might  indeed  be  bom,  after  the  death  of  the 
testator,  a  son  of  the  first  taker,  which  son  might  de- 
cease in  the  lifetime  of  his  father,  leaving  male  issue 
that  might  outlive  the  latter ;  in  which  case,  as  it 
seems,   such  issue  could  not  take  by  purchase,  because 
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18(39.      the  Rule  against  Perpetuities  would  forbid  it ;  but  what 
^^rm^  then  ?     If  they  did  not  die  without  issue  before  attain- 

ing  twenty-one,  the  limitation  over  would,  hy  force  of      \ 

and  wife  its  owu  tenns^  fail  of  effect,  though  the  person,  in  exist-        i 
Stone's    ®^^  ^^^  preferred  by  the  testator,  could  not  enjoy  the 
cx'or&ais  benefit  which  the  testator  designed  him,  at  least  in  the 

mode  and  manner  designed  ;  and  if  they  did  so  die,  the  ' 
limitation  over,  in  taking  effect^  would  not  interfere  with 
any  such  person  (all  such  being  then  non-existent),  but 
only  with  others  or  another  whom  meanwhile  the  law, 
contrary  to  the  testator^  8  wish^  would  have  instated  ad 
interim  in  what,  during  such  interim^  his  will  would 
(against  his  wish)  have  failed  to  dispose  of.  This  ! 
would  not  at  all  clash  with  any  supposahle  intention  of  j 
his  ;  much  less  with  an  intention  expressed  in  his  will, 
or  implied  therefrom  consistently  with  the  settled  rulea 
of  construction.  Nor  would  it  depart,  in  any  degree, 
from  (at  least  the  spirit  of)  what  is  universally  con-  ! 
sidered  allowable.  It  is  familiar  learning,  that  an 
executory  devise  or  bequest  is  good,  if  it  be  ^* within 
the  line  of  perpetuity,"  though  no  preceding  estate  or 
interest  be  created,  by  the  will ;  or  though  what  prece- 
ding estate  or  estates,  interest  or  interests,  it  does 
create,  do  not,  nay  by  the  terms  of  the  will  ca/nnoty 
endure  until  the  period  or  event  has  happened,  which 
is  appointed  for  the  devise  or  bequest  (executory)  to 
become  effectual.  Butl.  Fearne  395,  398-9,  400 ;  2 
Prest.  Abstr.  123-4,  125-131,  143-4 ;  1  Jarm.  Wills 
779-780  ;  4  Kent's  Comm.  269 ;  3  Lom.  Dig.  412-3 
[288-9].  And  what  conceivable  difference  can  it  make, 
in  reason  or  in  law,  quoad  hoc^  whether  the  failure  to 
' 'dovetail  in  with  previous  valid  limitations"  proceeds 
from  the  testator's  having  made  or  attempted  no  pre- 
vious limitations,  or  none  misceptible  of  such  dovetailing^ 
or  from  his  having  attempted,  but  failed,  to  make  some 
which  are  not  legally  valid  ?  Is  there  any  solid  ground 
of  objection   against   an   application   herein,  of  a  doc- 
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trine  common  among  civilians,  that  testamentary  dis-      isap. 
positions,  contrary  to  law,  ^  ^pro  non  acriptis  hahenturV '  ^^J^ 

Huber.  Prsellect,  torn.  1,  p.  259,   §  23.     In  regard  to 

residuary  dispositions  in  the  same  will.  Sir  Wm.  Grant  and^fe 
says  :  ^'It  is  immaterial  how  it  happens,  that  any  part  ^• 
of  the  property  is  undisposed  of,  whether  by  the  death exor&ais 
of  a  legatee,  or  by  the  remoteness^  and  consequent  ille- 
gaUty,  of  the  bequest.  Either  way  it  is  residue, — that 
b,  something  upon  which  no  other  disposition  of  the 
will  effectually  operates.  It  may  in  words  have  been 
before  given  ;  but,  if  not  effectually  given,  it  is,  legally 
speaking,  undisposed  of,  and  consequently  included  in 
the  denomination  of  residue,"  {Leake  v.  Robinson^  2 
Meriv.  393  ;)  so  as  to  pass  to  the  residuary  legatee,  just 
as,  according  to  repeated  decisions,  he  takes  whatever 
is  attempted  to  be  bequeathed  in  a  manner  forbidden 
by  the  statutes  against  mortmain,  {Durour  v.  Motteiix^ 
1  Ves.  Sen.  322  ;  Slianleyy.  Baker ^  4  Ves.  732  ;  Green 
V.  Jmkson^  5  Euss.  35,  2  Russ.  &  M.  238 ;)  unless  the 
residuary  bequest  itself  be  contrary  to  legal  inhibition. 
Negu8  V.  Covlter^  1  Dick.  326.  Can  it  be  doubted,  that 
whatever  can  be  given  by  residuary  bequest  may  be 
validly  made  the  subject  of  a  specific  testamentary  dis- 
position? And  what  is  to  prevent  either  a  specific  or 
a  residuary  bequest  thereof  iroxn,  being  Y2^idlj postponed 
during  precisely  the  same  period,  and  in  precisely  the 
same  manner,  as  is  allowed  for  a  bequest  of  any  sub- 
ject whatever  i — But  I  refrain,  from  further  discussion 
of  this  point,  because,  as  will  be  hereafter  indicated 
distinctly,  no  ten^t,  BLuyJancy  can  dictate  respecting  it^ 
can  interfere  with  any  contention  necessary  for  me  to 
maintain  in  this  case. 

In  Monypen/ny  v.  Bering  the  testator  devised  real  es- 
tate ''to  the  uses,  intents,  and  purposes  following  (that 
is  to  say)  :  To  the  use  &c.  that  my  brother  Phillips 
Monypenny  shall  receive  and  take  the  rents  &c.  thereof, 
for  and  during  the  term  of  his  natural  life,  without 
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i8».     impeachment  of   waste  ;  and   from    and   immediately 
"^T^rm.^  after  his  decease,  to  the  use  of  the  first  son  of  the  body 

of  the  said  Phillips  Monypenny,  for  and  during  the 

and  wife  term  of  his  natural  life  ;  and  from  and  immediately 
^  ^-       after  his  decease,  to  the  use.  of  the  first  son  of  the  said 

stone's  ' 

ex'or&ais  first  son,  and  the  heirs  male  of  his  body;  and  in  de- 
fault of  such  issue,  to  the  use  of  all  and  every  other 
the  son  and  sons  of  tl^e  body  of  my  said  brother 
Phillips  Monypenny,  severally  and  successively,  ac- 
cording to  seniority  of  age,  for  the  like  interests  aod 
limitations  as  I  have  before  directed  respecting  the  first 
son,  and  his  issue  of  the  body,  of  my  said  brother 
Phillips  Monypenny.  And  in  default  of  issue  of  the 
hody  of  my  said  Irother  Phillips  Monypenny,  or  in 
case  of  his  not  leaving  any  at  his  decease^  to  the  use  of  my 
brother  Thomas  Monypenny,  for  and  during  the  term 
of  his  natural  life,"  with  ulterior  limitations  to  the  de- 
scendants of  Thomas  precisely  similar  to  those  in  fa- 
vour of  the  descendants  of  Phillips:  <<And  in  faflure 
of  all  such  issue  of  my  said  brother  Thomas  Mony- 
penny, to  the  use  of  him,  his  heirs,  and  assigns,  for- 
ever." Phillips  Monypenny  survived  the  testator,  and 
died  without  ever  having  had  issue,  leaving  his  brother 
Thomas  surviving  him.  And  upon  a  case  sent  out  of 
chancery  to  the  court  of  exchequer,  Rolfe  B.,  deliver- 
ing the  judgment  of  the  latter  court,  said  :  "In  our 
opinion  the  eldest  son  of  Phillips  Monypenny,  if  he 
had  had  a  son,  would  have  taken  an  estate  for  life  only, 
and  all  the  subsequent  estates  are  void  for  remoteness. 
Some  stress  was  laid  in  the  argument,  on  the  words  giv- 
ing the  property  over  to  Thomas  Monypenny  m^^/aW^ 
of  issue  of  my  hr  other  Phillips^  or  in  case  of  his  not  Uav- 
ing  any  at  his  decease.  It  was  contended,  that  these  latter 
words,  whatever  the  construction  of  the  limitation  to 
the  children  of  Phillips  Monypenny,  made  the  devise 
to  Thomas  and  his  issue  good,  inasmuch  as  it  was  to 
take  efl^ect  on  an  event  which  must  happen  within  the 
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allowed  period  of  time,  namely,  at  the  death  of  Phillips     i869. 
Monypenny,   if  he  should  then  leave  no  issue,  which  ^^^^ 

event  happened.     But,^  looking  at  the  whole  context, 

we  think  the  reaUneaning  of  the  words  was  only  this^  on  the  and  wife 
death  and  failure  of  issue  of  my  brother  Phillips  Mony-  ^-  , 
penny,  whether  that  failure  shall  occur  at  his  ownex'or&ais 
death  or  afterwards,  I  devise  to  Thomas  ;  and  therefore, 
whether  the  word  issue,  there  used,  is  to  be  construed 
to  mean  issue  generally,  or  such  issue  as  had  been  pre- 
viously designated,  in  either  case  the  limitation  over 
will  be  void,  as  ieing  an  attempt  to  create  estates  which 
were  to  commence  at  too  remote  aperiody  namely,  the  gene- 
ral failure  of  issue  of  Phillips  Monypenny,  or  the 
failure  of  the  particular  issue  mentioned  by  the  testa- 
tor." 16  Mees.  &  W.  418,  436-7.  It  is  manifest,  the 
barons  did  not  consider  the  limitation  over  void  be- 
cause it  followed  ]imitB,tion&  which  were  void  for  remote- 
ness ;  and  it  seems  in  the  highest  degree  probable,  that 
had  they  construed  the  words  of  the  will  in  the  sense 
which  was  pressed  upon  them,  thejwoidd  have  held  the 
limitation  over  valid :  As  the  justices  of  the  Common 
Pleas  didy  upon  the  same  case  being  sent  afterwards  to 
them  for  their  opinion,  (9  Man.  G.  &  S.  793  ;)  and  as 
Sir  James  Wigram  V.  C.  didj  when  he  confirmed 
the  certificate  from  the  latter  court,  (7  Hare  568, 
597-600 ;)  and  as,  lastly,  the  lord  chancellor  did,  in 
affirming  upon  appeal  the  vice-chancellor's  decree, 
without  the  slightest  hesitation  arising  from  the  view 
which,  as  we  have  seen,  he  then  presented  of  the  deci- 
sion in  the  case  of  ^^^arrf  v.  Westcott.  <*If  (saidhe)the 
gift  can  be  read  as  a  gift  in  the  alternative,  that  in  case 
there  is  no  issue  living  <^^  the  death  of  the  brother,  then, 
as  nobody  is  excluded,  effect  may  be  given  to  it,  con- 
sistently with  Bea/rd  v.  Westcott ;  for  the  estate  is  not 
carried  over  at  the  expense  of  any  persons  intended  by 
the  testator  to  take  under  the  limitations."  Monypenny 
V.  Bering,  16  Engl.  L.  &  E.  Rep.  651,  559-560,  22  Law 
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Foum.  Rep.  (N.  S.)  Ch.  813,  17  Jurist  467,  2  De  Gex 
tf.  &  G.  145. 

I  submit  that  Mr.  Pettit's  objection,  founded  upon 
lis  interpretation  of  Judge  Green's  dictum^  has  now 
•eceived  an  effectual  answer  ;  and  that,  under  the  will 
n  our  case,  the  limitation  in  favour  of  the  testator's 
ihildren  living  (as  circumstances  fell  out)  at  the  death 
►f  Sally  Stone,  without  her  having  ever  married  or  had 
ssue,  took  effect ;  although,  had  she  married  and  left 
ihildren  living  at  her  own  death  and  at  the  termination 
)i  her  husband's  widowerhood  (in  case  she  left  a  sur- 
iving  husband),  that  limitation  would  have  failed,  be- 
aase  the  contingency  would  not  have  happened  in 
irhich  it  was  (by  the  terms  of  the  will)  to  take  place, 
lotwithstanding  the  limitation  in  favour  of  her  chil- 
Iren  would  ha^e  failed  also,  by  reason  of  its  being  o^ 
nitio  void  ;  as  is  well  illustrated  in  the  case  of  Crompe 
\  Barrow^  and  in  that  (more  exactly  similar)  of  LeaJc^ 
\  Robinson.  And  as  this  limitation,  to  the  testator's 
hildren,  ''dovetailed  in  with  the  previous  valid  limita- 
ions,"  leaving  no  chasm  whatever  for  the  law  to  fill 
ip,  their  claim  suffers  no  prejudice  from  the  decision 
n  Beard  v.  Westcott^  in  any  view  thereof  which  would 
Mive  it  a  chalice  of  maintaining  itself  in  consideration 
nd  respect  as  an  authority. 

Where  the  vesting  of  a  gift  to  persons  unborn  at  the 
eath  of  the  testator  is  postponed  for  di,  fixed  term,  ex- 
eeding  at  all  twenty-one  years,  the  gift  is  void.  1 
arm.  Wills  230-231 ;  Palmer  v.  Holford,  4  Euss.  403  ; 
^peahnian  v.  Speakmauy  8  Hare  180.  But,  in  a  oompar- 
tively  recent  case,  the  testator  having  directed  that 
U  his  property  should  be  sold  at  the  end  of  thirty  years 
rom  his  decease,  and  that  two-thirds  of  the  proceeds 
hereof  should  ''be  divided  amongst"  his  "children 
iving  at  that  period,  or  to  their  heirs  ;"  the  other  third 
0  be  invested  for  the  benefit  of  his  wife,  and  after  her 
ecease  to  go  "to  such  of"  his  '^children  as  should  then 
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be  living,  avid  to  their  heirs  ;"  and  the  children  of  the      i8». 
testator  living,   at  the  death  of  his  widow,  which  hap-  ^^^^ 

pened  within  the  thirty  years,  and  at  the  termination 

of  that  period,  being  the  same  ;  the  vice-chancellor  (Sir  and  wife 
George  James  Turner)  settled  the  construction  of  the  -^^^.^ 
word  <<or''  in  the  first  limitation  to  be  the  same  as  thatex'or&ais 
of  the  word  '<and"  in  the  second,  and  that  therefore 
each  branch  of  the  gift  was,  in  legal  effect,  to  ths  chU- 
dren  of  the  testator  living  at  the  respective  periods  indi- 
cated, and  upon  their  deaths  afterwards  to  their  respec- 
tive personal  representatives  ;  and,  upon  this  founda- 
tion, he  did  not  hesitate  about  holding  that,  in  each 
branch,  it  was  valid.  Za^chlan  v.  Reynolds^  9  Hare  796, 
15  Engl.  L.  &  E.  Eep.  234.  "It  appears  tome,"  said 
he,  ''that  this  amounts  to  no  more  than  a  gift  to  sxich^ 
of  several  persons  who  may  be  living  at  the  death  of  the 
testator,  as  shall  he  living  at  the  end  of  the  thirty  years. 
Th.%legacies9kVei  vested  at  the  termination  of  a  life  in  hein^ 
at  the  death  of  the  testator  ^  and  they  are  not,  therefore, 
[therefore,  not]  liable  to  any  objection  on  the  ground 
of  remoteness :"  More  accurately, — should  the  legacies 
never  vest^  in  consequence  of  there  being,  at  the  termi- 
nation of  the  period  fixed,  no  living  child  of  the  testa- 
tor, then,  at  the  death  of  the  longest  liver  of  them^  be- 
fore the  termination  of  such  period,  the  present  right  to 
the  future  proceeds  of  sale  would  have  forthwith  be- 
come vested^  by  lapse,  in  some  other  person  or  persons^ 
(2 Lorn.  Ex'rs  110-116  [52-56];  2  Wms.  Ex'rs,  5th edit 
1100-1119  ;)  who  might  validly  dispose  of  the  same,  at 
once^  unless  they  were  minors,  and,  in  that  case,  as  soon 
as  they  should  become  adult ;  so  that,  quacumque  via^  the 
right  would  not  be  put  extra  commercium  for  a  term  of 
suspense  longer  than  is  allowed  by  the  Rule  against 
Perpetuities.  Now,  can  it  be  thought,  that  this  gift 
would  have  been  invalidated,  if  the  testator  had  added 
that,  in  case  there  should  be  living  at  the  close  of  the 
respective  periods  indicated  any  child  or  grandchild  or 
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id6».     other  descendant  of  some  pre-deceased  child  of  his,  (an 
January  ^^^^gj-  qqjj^  y^Q  j^^j  suppose,)  then  his  surviving  children 


Twin. 


should  not  take  ?  Or,  if  (going  further)  he  had  said 
and  wife  that,  in  that  case,  the  proceeds  should  he  divided  among 
^*  ,  the  descendants  of  such  pre-deceased  child,  in  any  pre- 
cx»or  &  ais  scribed  proportions  ?  Such  gift  over  would  doubtless  be 
void,  because  it  might  protract  the  suspense  of  a  vest- 
ing in  aruy  one^  for  the  whole  term  of  years  indicated, — 
which  might  be  sixty,  seventy-five,  or  an  hundred,  just 
as  well  as  thirty, — without  any  reference  to  the  duratian 
of  lives  in  being  at  the  death  of  the  testator.  But  why 
should  that  affect  an  alternative  gift,  which  hy  the  terms 
of  it  must  take  effect  or  must  fail  within  the  compass  of, 
such  a  life?  One  branch  of  the  alternative  being  void, 
if  the  other  branch  is  allowed  to  be  valid,  the  suspense 
of  vesting  is  just  the  same^  as  if  this  latter  branch  stood, 
in  the  will,  quite  alone.     So  nere. 

I  conclude,  therefore,  that  this  objection  from  re- 
moteiless  does  not  in  any  manner  affect  us.  But  were 
it  otherwise  in  regard  to  the  slaves,  still  it  would  not 
invalidate  our  right  to  the  land.  For,  as  to  that,  each 
of  the  limitations  over  was,  apart  from  the  Rule  against 
Perpetuities,  alternatively,  capable  of  taking  effect  as 
a  contingent  remainder  ;  the  case  of  White  v.  Collins^ 
Comyns  289,  heretofore  stated,  abundantly  proves  this; 
and  whenever  such  is  the  case,  it  is  an  inflexible  rule, 
that  the  limitation  shall  operate  in  that  manner. 
Butl.  Feame  386-394;  Purefm/Y.  Rogers,  2Saund.  388; 
Jiggetts  v.  Davis,  1  Leigh  402.  Now  no  reinaindef 
could  possibly  be  too  remote,  according  to  the  lex  tem- 
poris  governing  our  case ;  and  it  is,  principally,  because 
the  reporters'  marginal  abstract  of  Smith  v.  Chapman,  1 
Hen.  &  M.  240,  suggests  the  contrary  with  respect  to 
contingent  remainders,  that  I  have  heretofore  noted  it  as 
reprehensible. — ^Touching  this  point  there  has  arisen  of 
late  years  a  controversy,  which  was  for  some  time  very 
spiritedly  kept  up  ;  the  short  history  whereof  is  this  :  In 


Digitized  by 


Google 


CJOUBT   OF   APPEALS  OF   VIBGINIA.  311 

the  early  part  of  1843  Lord  St.  Leonards,  then  (as  Sir     ism. 
Edward  Sugden)  lord  chancellor  of  Ireland,  expressed  ^Ter^ 

an  opinion,  in  the  course  of  his  giving  judgment  upon 

the  case  of  Cole  v.  Sewell^  2  Conn.  &  L.  344,  4  Dr.  &  and^e 
War.   1,  that   remainders  were  not   within  the  Rule    ^  ^• 

^  stone's 

against  Perpetuities.  Soon  afterwards,  and  before  the  er'or  &  ais 
publication  of  any  report  of  that  judgment,  Mr.  Lewis, 
in  his  treatise  on  the  Law  of  Perpetuity,  pp.  408-417, 
delivered  and  endeavoured  to  maintain  an  opposite 
opinion ;  commencing  his  discussion  of  the  subject  in 
these  words:  **The  limitations,  to  which  our  attention 
has  been  hitherto  confined,  were,  either  executory  de- 
vises and  bequests,  or  springing  and  shifting  uses  or 
trusts  of  the  like  nature.  And  it  may  probably,  on  the 
first  view,  appear  that  these  several  classes  of  limita- 
tions  exhaust  the  doctrine  of  perpetuity,  in  respect  of 
the  seeming  inapplicability  of  the  Rule  to  limitations 
of  direct  reTuainders  at  common  law.  Indeed,  as  much 
has  been,  in  effect,  said  by  writers  of  even  more  ,than 
ordinary  repute.  Thus,  the  Commissioners  on  the 
Law  of  Eeal  Property  commence  their  observations  on 
the  subject  of  Perpetuities  with  the  following  state- 
ment: 'All  future  interests,  not  being  remainders^  are  re- 
strained in  their  limits,  by  the  rules  of  law  relating  to 
perpetuities.'  An  opinion,  thus  sanctioned,  deserves 
great  respect;  but  it  is  conceived  that,  upon  b^h  prin- 
ciple and  authority,  it  must  be  dissented  from."  Lew. 
Perp.  408.  Shortly  thereafter  the  concluding  portion 
of  Mr.  Jarman's  work  On  Wills  was  given  to  the  pro- 
fession; which  contained  (vol.  2,  pp.  727-735),  with 
especial  reference  to  Sir  Edward  Sugden' s  observations 
in  Cole  v.  Sewell^  an  explicit  adherence  to  the  doctrine 
that  remainders  might  be  too  remote.  Very  soon  oc- 
casion was  taken,  in  an  article  of  great  ability,  in  the 
Jurist,  (vol.  8,  pt.  2,  pp.  22-23,)  to  condemn  the  views 
of  both  Mr.  Lewis  and  Mr.  Jarman,  the  writer  sup- 
porting a  conclusion  practically,  though  not  in  theory. 
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sembling  that  of  the  lord  chancellor  of  Ireland;  sub- 
quently  to  which,  in  the  course  of  a  paper  published 

the  Law  Magazine,  (vol.  31,  p.  362,)  strictures  were 
issed  upon  Mr.  Jarman's  observations,  of  like  char- 
ter and  tendency.  Then  came  an  affirmance  by  the 
ouse  of  Lords,  of  the  decree  in  Cole  v.  Sewell^  2  H.  L 
IS.  186,  12  Jurist.  927:  And  then,  almost  simultane- 
Lsly,  came  out  Lord  St.  J^eonards'  review  of  decisions 

that  House,  under  the  name  of  a  Treatise  on  the 
iw  of  Property  as  administered  by  the  House  of 
3rds,  with  a  preface  dated  11  Jan.  1849,  and  Mr. 
3wis's  Supplement  to  his  Treatise  on  the  Law  of  Per- 
jtuity,  with  a  preface  dated  Hilary  Term  of  the  same 
jar;  in  the  former  of  which  (pp.  116-121)  the  writer 
)tices  the  views  of  Mr.  Jarman  and  Mr.  Lewis,  and 
eats  the  decision  of  the  House  of  Lords  as  an  affirm- 
ice  of  his  own  views;  and  in  the  latter  (pp.  97  et  seq.) 
r,  Lewis  struggles  to  maintain  his,  in  an  extended 
scussion,  in  the  course  of  which  (pp.  102—103)  he  re- 
arks,  ^4t  seems  that  there  are  at  least  five  different 
eic8  entertained  in  the  profession  upon  the  question  in 
spute,  although  the  practical  conclusions  do  not  vary 

quite  the  same  extent. "  Finally  (so  far  as  my  inf or- 
ation extends),  comes  out  in  1861  the  third  London 
lition  of  Jarman  on  Wills,  in  which  his  remarks  on 
is  subject  are  silently  suppressed,  and  (vol.  1,  pp. 
14-236)  the  question  is  treated  as  no  longer  a  question, 
it  settled  and  closed  by  the  decisions  of  the  House  of 
ords  in  Cole  v.  Sewell^  and  in  another  case  of  Doe  d. 
^inter  v.  Perratt,  9  CI.  &  Fin.  606,  in  favor  of  the 
ews  of  Lord  St.  Leonards  and  those  who  had  always 
^eed  with  him  respecting  it:  And  this,  upon  the 
ort  ground,  that  a  contingent  remainder  never  could 
Lve  produced  any  such  inconvenience  as  was  designed 

be  prevented  by  the  Rule  against  Perpetuities ;  he- 
^iise,  until  it  became  vested  (and,  consequently,  there- 
3on  instantly  alienable),  it  was  always  harrahle^  by  the 
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common  law,  which    in  this   particular  continued   in      im». 
force  here  till  1  Jan.  1820,  when  it  was  altered  by  R.   "^^^^^ 

C  1819,  c.  99,  s.  20,  28.     Since  that  time  contingent 

remainders  have  been,  among  us, '  not  less  indestructi-  and  wife 
ble  than  executory  devises  and  bequests;  and  there-,  g^^^.g 
fore,  in  cases  governed  by  ihenewl^Wy  perhaps  our  ex'or  &  ais 
courts  ought  to  bring  them  equally  within  the  rule  re- 
straining remoteness.     But,  as  our  case  is  not  affected 
by  these  comparatively  recent  statutory  provisions,  (re- 
tained as  to  their  substance  in  Y.  C.  1860,  c.  116,  8.  12, 
13,)  I  submit  that  the  limitation  over  in  favour  of  tes- 
tator's cluldren  is,  in  regard  to  the  land,  good  as  a  con- 
tingent remainder:    And  this    point  I  willingly    rest 
upon  the  authorities,  and  the  discussions  {pro  and  con) 
in  the  books,  already  referred  to. 

K,  however,  the  court  should  hold  that  all  the  limi- 
tations, after  that  to  Sally  Stone,  or  after  that  (if  it  be 
so)  to  her  and  some  future  husband,  were  void;  it  does 
not  thence  follow,  that  (as  counsel  opposite  contends) 
she  took  all  the  remaining  ownership  in  (even)  the 
slaves.  As  to  the  lands,  it  is  plain  she  could  no  way 
get,  by  her  father's  will,  an  inheritable  estate  therein 
unless  by  taking  an  estate  tail,  on  some  or  other  of  the 
grounds  which  have  been  heretofore  discussed.  To 
that  subject  I  shall  not  revert  further  than  to  say,  that 
even  if  she  took,  in  the  slaves,  what  would  be  an  estate 
tail  in  land,  and  therefore  would  in  personalty  be  an 
absolute  ownership,  still  a  limitation  over,  not  tran- 
scending the  line  of  perpetuity,  would  be  valid,  just  as 
it  would  have  been  after  an  express  bequest  of  th^ 
slaves  to  her  and  her  executors,  administrators  and 
assigns  forever.  This  has  been  settled  by  very  many 
decisions  upon  the  precise  point, — in  cases  where  the 
first  gift  was  in  terms  of  an  express  estate  tail,  {Lamh 
V.  Archer,  Garth.  266,  Comb.  208,  Skinn.  380,  1  Salk. 
225;  Fletcher* 8  case^  1  Eq.  Abr.  193;  Paine  v.  Stratton^ 
cited  and  commented  on  by  Lord  Hardwicke,  2  Atk. 
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';  Crooke  v.  De  Vandes^  9  Ves.  397  ;  LyonY.  Mttchdlj 
[add.  467  [253]  ;  Bedford  v.  Bedford,  1  Keen  486; 
zyck  V.  Vanderhurst,  1  Bail.  Eq.  Rep.  48  ;  Flinn  t. 
vis^  18  Alab.  Rep.*  132  ;) — in  cases  where  an  estate 
in  realty  would  have  been  created  under  the  oper- 
m  of  the  Rule  in  Shelley's  case,  (^Taylor  v.  Clarkey 
aen  203-204 ;  Momsell  v.  Grove^  2  Younge  &  Coll.  C. 
1:84 ;  Da/rley  v.  Martin,  13  Comm.  Bench  Rep.  683, 
EngL  L.  &  Eq.  Rep.  275  ;)^-and  in  cases  where  such 
estate  in  realty  would  be  created  by  implication 
m  the  terms  of  the  gift  over,  as  where  after  a  gift 
he  first  taker  indefinitely,  {Atkinson  v.  Hutchinson^ 
\  Wms.  258;  Foley  v.  Irwin,  2  Ball  &  B.  435; 
ipp  V.  Fogleman,  1  Dev.  &Bat.  Eq.  Rep.  466  ;)  or  to 
I  and  his  heirs,  (  Goodtitle  v.  Pegden,  2  Durnf .  &  K 
• ;  Dunn  v.  Bray,  1  Call  338  ;  Oudworth  v.  Thompson^ 
^sauss.  256  ;)  there  was  a  gift  over,  if  he  should  die 
bout  learning  issue;  which  is  construed  as  importing, 
lispositions  of  realty  (as  has  been  before  pointed  out) 
indefinite,  but,  in  dispositions  of  personalty,  a  defi- 
i,  failure  of  issue  of  the  person  referred  to.  2  Jarm. 
Qs  418-419.  In  the  leading  case  of  Forth  v.  Chap- 
ri,  1  P.  Wms.  663,  the  limitation  over  did  create  an 
)lied  estate  tail  in  realty,  and  yet,  from  this  differ- 
e  of  construction,  the  very  same  words  applied  to 
sonalty,  disposed  of  in  the  very  same  clause,  made  a 
d  bequest  over  of  it. — Concerning  the  last  men- 
led  case,  indeed,  there  is  a  passage  in  4  Kent's 
nm.  275-276,  1st  edit,  which  has  been  retained  in 
editions  since,  that  I  have  seen,  to  the  eleventh  in- 
sive,  (vol.  4,  pp.  281-282),  with  only  such  changes 
without  altering  the  sense,  yet  indicate  that  the  pas- 
e  has  been  retouched;  and  which,  for  reasons  that 
[  be  obvious,  demands  a  passing  notice.  The  words 
t  in  the  first  edition  are  as  follows:  ^'The  English 
rts  long  since  took  a  distinction  between  an  execu- 
Y  devise  of  real  and  [an  executory  bequest]  of  per 
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sonal  estate,  and  held  that,   while  the  words    ^dying     isoo. 
without  issue,   made  an   estate   tail  of  real  property,  ^^^^ 

yet  that,   in  respect  to  personal  property,   which  was 

[is]  transient  and  perishable,  the  testator  could  not  have  and  wife 
intended  a  general  failure  of  issue,  but  [must  have  in-  g^^^.^ 
tended  a  failure  of]  issue  at  the  death  of  the  first  taker,  ex'or  &  ais. 
This  distinction  was  raised  by  Lord  Macclesfield  in  Forth 
V.  Chapnum^  and  supported  afterwards  by  such  names 
as  Lord  Ebirdwicke,  Lord  Mansfield,  and  Lord  Eldon. 
Bat  the  weight  of  other  distinguished  authorities,  such 
as  those  of  Lord  Thurlow,  Lord  Loughborough,  and 
Sir  William  Grant,  is  brought  to  bear  against  any  such 
distinction.  There  is  such  an  array  of  opinion  on  each 
side,  that  it  becomes  difficult  to  ascertain  the  balance 
upon  the  mere  point  of  authority."  And  in  a  note  it 
is  said:  ^^The  conjUct  of  opinion^  as  to  the  validity 
of  the  distinction  in  Forth  v.  Chapmcmy  is  very  re- 
markable, and  forms  one  of  the  most  curious  and 
embarrassing  cases  in  the  law,  to  those  well  disci- 
plined minds  that  desire  to  ascertain  and  follow  the 
authority  of  adjudged  cases.  Lord  Hardwicke,  (2  Atk. 
Rep.  314,)  Lord  Thurlow,  (IBro.  188,  1  Ves.jun.  286,) 
Lord  Loughborough,  (3  Vesey's  Rep.  99  ;)  Lord  Al- 
vanley,  (5  Vesey's  Kep.  440,)  Lord  Kenyon,  (3  Term. 
Rep.  133,  7  Term.  Rep.  595,)  Sir  William  Grant,  (17 
Vesey's  Rep.  479,)  and  the  court  of  K.  B.,  in  4Maule 
&  Selw.  62,  are  authorities  against  the  distinction.  Lord 
Hardwicke,  (2  Atk.  [the  passage  doubtless  intended  is 
in  3  Atk.]  Rep.  288,  2  Ves.  Rep.  180,  616,)  Lord  Mans- 
field, (Cowp.  Rep.  410,)  Lord  Eldon,  (9  Ves.  Rep.  203,) 
and  the  House  of  Lords,  in  Keiley  v.  Fowler^  6  Bro.  P. 
C.  309,  are  authorities  for  the  distinction.  As  Lord 
Hardwicke  has  equally  commended,  and  equally  con- 
demned, the  distinction,  without  any  kind  of  explana- 
tion, his  authority  may  be  considered  as  neutralized,  in 
like  manner  as  mechanical  forces  of  equal  power,  oper- 
ating in   contrary    directions,  naturally   reduce   each 
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ia».      other  to  rest"     Now,    incredible  as  it  may  seem  to 
^T^ri^  Kent's  idolaters,  till  they  shall  have  taken  the  trouble 


to  read  for  themselves,  with  a  modern  effort  of  atten- 

Moon 

and  wife  tion,  the  books  he  cites,  it  is  nevertheless  true,  that 
stye's   ^^^  Hardwicke,  Lord  Eldon,  and  the  House  of  Lords 

cx'or&aiadid  not^  in  addition  to  Lord  Macclesfield  and  Lord 
Mansfield,  maintain  the  distinction  he  states.  Though 
Lord  Macclesfield  may  have  been  of  that  opinion,  (and 
was,  if  Serjeant  Williams  is  not  mistaken  in  what  be 
says,  2  Saund.  388  h — Z,  note  9  to  Purefoy  v.  Rogers^  6th 
edit.,)  he  did  not  maintain  or  advance  it  in  Forth  v. 
Chapman.  Lord  Hardwicke,  in  the  place  first  cited  by 
Kent,  (2  Atk.  314,  Beomderk  v.  Dormer ^^  was  giving 
his  decision  against  sfoch  distinction,  but  not  against  Ae 
authority  of  Forth  v.  Chapman.  Lord  Eldon,  in  the 
only  case  before  him  which  Kent  cites,  ( Crooke  v.  Ik 
Vandes^  9  Ves.  202,)  said  it  was  *  ^impossible  at  this 
day  to  doubt,"  that  the  law  was  against  9Jiy  such  dis- 
tinction. And  the  judges,  whose  opinion  was  delivered 
to  the  House  of  Lords,  in  the  case  before  it  of  Keil^y 
V.  Fowler  J  in  the  most  emphatic  terms,  disclaimed  all 
design  of  acting  upon  such  a  principle.  Wilm.  312, 
314.  This  they  did  by  the  mouth  of  Sir  John  Eardley 
Wilmot,  chief  justice  of  the  Common  Pleas  ;  who,  at 
the  same  time,  (ibid.  313,)  speaking  of  Forth  v.  Chap- 
man^  said  :  «'A  ray  of  his  [Lord  Macclesfield's]  great 
genius  irradiated  that  case."  Lord  Mansfield  indeed 
would  appear  from  the  report  of  Denm,  v.  Shenton,  in 
Cowp.  410,  (see  p.  411  ;)  and  did  thence  appear  to  Ser- 
jeant Williams  (see  his  note  9  to  Purefoy  v.  Rogers^  2 
Saund.  388  Jc — Z,  6th  edit.  ;)  to  have  thrown  out  a  die- 
turn  favourable  to  that  distinction ;  but  a  more  correct 
report  of  the  same  case,  in  2  Chitty  662,  (cited  in  sub- 
sequent editions  of  Kent's  Comm.)  shews  that  he  did 
not  utter  such  incorrect y  but  a  differen  t  and  correct,  dic- 
tum ^  which  reads  there  as  follows:  <^In  the  case  of  land 
there  is  no  instance  where  the  words  *noii  leaving  issue' 
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are  confined  to  having  issue  at  his  death ;  but  it  would      ism. 
be  otherwise  of  personalty,  for  the  sake  of  intention."  ^^^^ 

And  this  was  the   precise  distinction  maintained  in 

Forth  V.    Chapman;    than   which  case  none  has  ever  and  wife 
oommanded  more  general  approbation  in  all  respects,    gAg,a 
or  moTeunwersal  andexceptionlessQ^jppTohsLtion  in  regard  ex'or  &  ais 
to  that  branch,  which  relates  to  personal  estate,  of  the 
distinction  acted  upon  in  it.     This  distinction,  not  that 
stated  by  Kent,  was  approved  by  Lord  Hardwicke,  in 
Sheffidd  V.  Orrery,  3  Atk.  288  ;  Stafford  y.  Buckley,  2 
V^.  sen.  180 ;  and  Southby  v.  Stonehouse,  ibid.  616;  by 
lord  chief  justice   Wilmot,    delivering   the  opinion  of 
the  judges  in  the  House  of  Lords,  in  Keiley  v.  Fodder; 
by  Lord  Mansfield,  in  the  correct  version  of  his  dictum 
in  Denn  v.  Shenton;  and  acted  upon  with  expressions  of 
strong  approbation   by  Lord  Eldon,  in  Crooke  v.  De 
VandeSy  9  Ves.  203  :  While  not  this,  but^A^^,  was  disap- 
proved by  Lord  Thurlow  in  Bigg  v.  Bcnsley,  1  Bro.  C. 
C.  188 ;  and  Everest  v.  Gall,  1  Ves.  jun.  286,   (where 
he  shewed  a  disposition  favourable  to  Forth  v.  Clhap- 
man;)  by  Lord  Loughborough,  in  Chandless  v.  Price, 
3  Ves.    99 ;  by   Sir   R    P.    Arden,  afterwards  Lord 
Alvanley,  in  Rawlins  v.    Qoldfrajp,  5  Ves.  440 ;  and 
by  Sir  Wm.  Grant,  in  Barlow  v.  Salter,  17  Ves.  479. 
Lord  Kenyon   did  indeed,   in   Porter   v.    Bradley,  3 
Dumf.  &  E.    143,   and   Roe  v.   Jeffery,    7  id.  595, 
show  disapprobation  of  Forth  v.  Chapman;  but  it  was 
because  one  branch  of  the  distinction  in  it  made  ^^die 
Yfi^OKiilea/ovng  issue"  signify  an  indefinite  failure  of  issue 
80  far  as   realty  was  concerned,    instead  of  making  it 
mean  a  failure  of  issue  at  the  death,  as  it  was  made  to 
mean  in  regard  to  personalty,  by  the  otJier  hranch  of  the 
distinction ;  which  latter  he  approved,  in  those  cases, 
and  in  Daintry  v.  Daintry,  6  Dumf.  &  E.  314,  and  a^ted 
upon  in  OoodtitleY.  Pegden,  2  id.  720,  wherein  he  said, 
**that,  on   conference   with  the  rest  of  the  court,  they 
were  dea/rly  of  opinion,  on  the  authority  of  Forth  v. 
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1800.      Chapman^  which  had  been  uniformly  followed  hy  a  series 
''iSmr  of  cases  doion  to  the  presenttime^  that  the  limitation  over 

[in  the  case  then  before  them]  was  good ;"  which  was, 

and  wife  of  personal  estate,  upon  a  dying  yv\i\io\xilea/ving  lawful 
„  ^t      heir.     The  decision  of  the  court  of  Kind's  Bench  in 

^stone's  ^ 

e^'oT&^}sDansey  v.  Griffiths^  4:Maule  &  S.  61,  was  upon  that 
branch  of  the  distinction  in  Forth  v.  Chapman^  which 
relates  to  real  estate,  and  was  in  accordance  with  it; 
the  struggle  made  in  the  case,  unsuccessfully,  being  to 
obliterate  that  branch  of  the  distinction,  so  as  to  make 
the  word  "leaving"  operate  in  regard  to  realty  in  the 
same  manner  as,  it  was  on  all  hands  agreed,  it  must  do 
in  regard  to  personalty.  Besides  which,  not  only  has 
each  branch  of  the  distinction,  separately,  been  adopted 
and  pursued  in  multitudes  of  cases  since,  but  moreover 
this  has  happened  in  construing  the  same  words  in  the 
same  clause  differently  with  respect  to  the  two  species  of 
property ;  for  example,  as  to  real  estate,  in  Bamfordx. 
Chadwick,  14  Comm.  Bench 708,  26  Engl.  L.  &E.Eep. 
302  ;  Bhs\.  Smith,  40  id.  541,  2  Hulst.  &  N.  106;  see 
also  Doe  v.  Ewart^  7  Ad.  &  Ell.  636,  3  Nev.  &P.  197 ; 
and  as  topersonalestate,  ini?tw//br<?  v.  Radford,  1  Keen 
486 ;  BathhoneY.  Dychman,  3 Paige  9  ;  see  also  Foley y. 
Irwin,  2  Ball  &  B.  435  ;  Clapp  v.  Foglemxin,  1  Dev.  & 
Batt.  Eq.  Kep.  466,  468.  And  in  this  court  no  case 
has  been  more  frequently  recognized,  or  approved  more 
unqualifiedly,  than  Forth  v.  Chapman.  See  Dunn  v. 
Bray,  1  Call  338 ;  Pleasants  v.  Pleasants,  2  id.  338, 
(where  Judge  Roane  misstates  Forth  v.  Chapm^invDi^^ 
same  manner  as  Chancellor  Kent  misconceived  it;) 
mil  V.  Burrow,  3  id.  349,  (where  Judge  Roane  states 
Forth  V.  Chapman  correctly,  but  in  the  same  case,  p. 
352,  Judge  Fleming  misstates  the  distinction,  on  the 
authority  of  Cowper's  misreport  of  Lord  Mansfield's 
dictum  in  Denn  v.  Shenton;)  Tate  v.  Tally,  3  Call  359 ; 
WUkins  V.  Taylor,  5  id.  155 ;  DUlia/rd  v.  Tomltnson,  1 
Munf .  203 ;  Deane  v.  Eansford,  9  Leigh  257  ;  CaUisv. 
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Eemp^  11  Gratt.  85-86  ;  MooreY.  Brookes.,  12  id.  148  ;      i8», 

Janaa 
Term. 


Tnisley  v.  Jones,  13  id.  292-293  ;  also  Lynch  v.  Hill,  6  •^^'^^^''^ 


Munf.  114.  

Moon 

If,  indeed,  Sally  Stone  had  taken  in  the  slaves  an  and  wife 
interest  resembling  an  estate  tail,  then  an  abortive  g^J^^.^ 
attempt  at  limiting  the  same  over  would  not  have  pre-  ex'or  &  ais 
vented  her  acquiring  by  the  will  an  absolute  ownership 
of  them :  As  was  decided  in  the  cases  before  men- 
tioned  of  JBidterfieldy.  Butterfield,  1  Ves.  sen.  134,  and 
Chatham  v.  Tothill^  7  Bro.  P.  C,  ed.  Toml.  453  ;  and  as 
is  perfectly  settled,  (Butl.  Fearne  463-466  ;)  whether 
such  attempted  limitation  over  is  void,  for  remote- 
ness, (1  Jarm.  Wills)  783 ;  Kampf  v.  Jones,  2  Keen  756 ; 
jRingv.  Sardwick,^  Bea,y.S62',  Courtier  v.  Oram,  21 
id.  91 ;  Webster  v.  Farr,  26  id.  236, — I  refer  to  the  two 
last  mentioned  cases  upon  information  concerning  them 
tit  second  hand  ; — Powell  v.  Brown,  1  Bail.  100  ;  Key. 
Chatt.  §  282 ;)  or  for  any  other  reason,  {Harvey  v. 
Sl/racey,  22  Law  Joum.  Kep.  N.  S.  CL.  23,  42,  1  Drewry 
73,  reported  imperfectly,  3  Engl.  L.  &  Eq.  Rep.  13,  from 
16  Jurist  771 ;  Stevens  y.  Gadsden,  20  Beav.  463  ;  Ger- 
<ird  V.  BrMer,  id.  541 ; — Doe  v.  Eyre,  3  Man.  G.  &  S. 
557,  5  id.  713,  which  seems  to  tend  contrariwise,  was 
iaVLoYf^mliohinsonY.  Ward,  4  Jurist N.  S.  625,  better 
reported  27  Law  Joum.  Rep.  N.  S.  Ch.  726,  by  Kin- 
dersley  V.  C,  but  with  manifest  and  avowed  reluctance, 
and  which  reluctance  had  for  it  certainly  very  specious, 
if  not  solid,  reasons,  as  appears  in  Serjeant  Manning's 
note,  5  Man..Gr.  &  S.  747  ;)  or  that  it  fails  of  effect, 
because  there  is  no  person  answering  the  description  of 
him,  her  or  them,  in  whose  favour  the  limitation  over 
is  made,  in  existence  when  the  circumstances  have 
-come  to  pass,  that  would  entitle  such  person  to  take,  if 
in  existence.  1  Jarm.  Wills  750  ;  Jackson  v.  Noble, 
2  Keen  590  ;  Eaton  v.  Barker,  2  CoUyer  124  ;  Jackson 
T.  Stoats,  11  Johns.  337,  351  ;  Waldron  v.  Gianini,  6 
Hill  601 ;  Lovyry  v.    O'Bryam,,  4  Richards  Eq.  Rep. 


Digitized  by 


Google 


320  COURT   OF   ^FEALS   OF   VIRGINIA. 

i8(».     262  ;  Pa/rry  v.  Lyon^  5  id.  202.     But  where,  as  in  our 
^Ter^  case,  a  testator  gives  (^^ends")  personalty  for  life  or  for 

any  less  interest  than  what  in  realty  would  constitute  an 

and  wife  estate  tail,  an  attempt  at  limiting  it  over,  which  is  for 
stone's  *^y  reason  abortive,  will  not  enlarge  the  first  taker'g 
ex'or&ais  interest,  except  where  such  attempted  limitation  over  is 
void  as  being  upon  an  indefinite  failure  of  issue  of  the 
first  taker,  if  this  can  be  called  an  exception,  seeing  that 
such  a  limitation  over  would  in  realty  create  an  implied 
estate  tail.  ''We,"  said  Bigelow  J.,  delivering  the 
opinion  of  the  court  in  Battle  Square  Church  v.  Grants 
3  Gray  142,  156,  ''understand  the  rule  to  be,  that  if 
a  limitation  over  is  void  for  remoteness,  it  places  all 
prior  gifts  in  the  same  situation  as  if  the  devise  over 
had  been  wholly  omitted.  Therefore  a  gift  of  the  fee 
or  the  entire  interest,  subject  to  an  executory  limitation 
which  is  too  remote,  takes  effect  as  if  it  had  been  origi- 
nally limited  free  from  any  devesting  gift.  The  general 
principle  applicable  t6  such  case  is,  that  when  a  subse- 
quent condition  or  limitation  is  void  by  reason  of  \\& 
being  impossible,  repugnant,  or  contrary  to  law,  the 
estate  becomes  vested  in  the  first  taker  discharged  of 
the  condition  or  limitation  over,  according  to  the  terms 
in  which  it  was  granted  or  devised  ;  if  f or  life,  then  it 
takes  effect  as  a  life  estate ;  if  in  fee,  then  as  a  fee 
simple  absolute." 

It  is  true,  that  in  Tayloe  v.  Chraves^  Jeff.  40,  Barra- 
dall  (at  p.  42)  reports  himself  arguendo  to  have  said: 
"I  take  the  law  to  be  very  clear,  that  if  a  chattel  is 
given  to  one  for  life,  or  the  use  for  life,  (for  there  is  no 
difference,)  and  no  remainder  is  limited,  or  a  remain- 
der that  is  void  either  in  its  creation  or  in  event,  the 
absolute  property  vests  in  the  devisee  for  life,  and  can 
never  revert  back  again  to  the  representative  of  the 
testator."  And  that  doctrine  has  been  upheld  by  de- 
cision in  two  modern  American  cases.  State  v.  Savin^  i 
Harringt.  56,  n.,  and  Brown^eld^s  Estate^  8  Watts  468. 
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But  to  the  passage  I  have  quoted  from  Barradall's  ar-      imo. 
gument  there  is  appended  a  ^^quosre  de  hoc;'^'^  which  *^^^ 
seems  to  be  not  an  interpolation  of  Mr.  Jeflferson;  for- 


it  is  also  found  in  an  ancient  ms.   copy,  penes  m^^  of  and^fe 
BarradalPs  Reports.     And  when,   on  the  16th  of  No-       ^• 

^  stone's 

vember  1786,  Mr.  Marshall  was  proceeding  to  contend,  ex-or&ais 
in  the  high  court  of  chancery,  that  a  j't^o^'-reversion 
could  exist  after  a  bequest  for  life  of  a  slave,  Wythe  C. 
interrupted  him  with  the  question  :  <^Do  you  suppose, 
Sir,  that  this  doctrine  of  a  reversion  in  a  slave,  after  an 
estate  for  life,  will  be  controverted  ?"  Which  clear  inti- 
mation of  opinion  seems  to  have  terminated  debate 
upon  the  point,  not  to  be  renewed  in  any  subsequent 
stage  of  that  case.  Dvdley  v.  Crump^  1  Tuck,  (manu- 
script) Notes  of  Cases  23 ;  s.  c.  on  appeal  {Crump^a 
ex'rs  V.  Dudley^)  3  Call  507.  And  in  March  1793,  by 
his  decree  pronounced  in  Nance  v.  Woodward^  Wythe 
4,  (2nd  edit.  180,)  the  same  chancellor  enforced  the 
same  doctrine  mb,silentio^  treating  it,  in  his  ''opinion," 
as  not  even  open  to  question.  Nor  has  the  question,  so 
far  as  I  know,  been  ever  stirred  again  in  our  (Virginia) 
courts.  But  elsewhere  it  has  been  often  stirred,  and 
as  often  (except  in  the  Delaware  and  the  Pennsylvania 
cases  before  mentioned)  decided  in  favour  of  such 
?w<wi-rever8ion  in  a  chattel.  Ayres  v.  Falklcmd^  1  Ld. 
Eaym.  235,  iSalk.  231,  Com.  Dig.  tit.  Chancery,  4  W. 
21, 1  Freem.  272;  Goring  y,  Bickerstaffe,  2  Freem.  166; 
Kimpland  v.  Oawrtney^  id.  250 ;  Harrington  v.  Har- 
ringtan,  1  Ch.  App.  (L.  R.)  564 ;  Brown  v.  Kelsey^  2 
Gushing  243  ;  Boes  v.  Van  Hoesen^  1  Barb.  Ch.  Rep. 
379,  3  Denio  610,  1  Comst.  120  ;  Anmi,^  2  Hayw.  161 ; 
Black  V.  Ray^  1  Dev.  &  B.  334  ;  Geiger  v.  Brown^  2 
Strobh.  Eq.  Rep.  359,  n.  ;  Glover  y.  Harris^  4  Richards. 
Eq.  Rep.  25 ;  Yann^son  v.  Culbertson^  10  Smed.  &  M. 
150.  See  Key.  Chatt.  §  274-280,  283,  284.  In  the 
case  of  Forth  v.  Chapman  heretofore  mentioned,  the 
lord  chancellor  held  a  limitation  over  of  a  leasehold, 
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iM».     thoagh  to  take  place  on  the  death  of  a  first  taker  with- 
^T^r^  out  leaving  issue,  good ;  upon  the  distinction  that  such 

a  limitation,  applied  to  personalty,   was  upon  a  failure 

and  wife  of  issue  at  the  death  of  the  first  taker,  though  the  same 
^'  ,  limitation,  applied  to  realty,  would  import  an  indefi- 
ex'or  &  ais  nite  failure  ;  but  Sir  Joseph  Jekyll  M.  R.,  upon  an  op- 
posite construction,  had  held  the  limitation  over  of  the 
chattel  real,  void  :  And  in  that  stage  of  the  cause,  be- 
fore an  appeal  taken,  '^it  being  debated  by  counsel, 
where  the  residue  of  the  term  vested"  after  the  death 
of  the  first  taker,  more  precisely  the  two  joint  first 
takers  ;  Peere  Williams  reports  the  master  of  the  rolk 
to  have  <*declared  that  the  subsequent  words  increased 
their  interest,  and  gave  the  whole  term  to  them,  it 
being  plainly  intended  to  dispose  of  and  devise  away 
the  whole  term  from  the  testator's  executors ;  that  a 
devise  of  a  term  to  one  for  a  day  or  an  hour  is  a  devise 
of  the  whole  term,  if  the  limitation  over  is  void,  and\i 
appears  at  the  same  time  that  the  whole  is  intended  to 
be  disposed  of  from  the  executors."  1  P.  Wms.  665- 
666.  Now,  as  Sir  Joseph  held  (contrary  to  what  was 
subsequently  the  lord  chancellor's  opinion  upon  ap- 
peal,) that  the  limitation  over  of  the  personalty,  not 
less  than  of  the  realty,  was  upon  an  indefinite  failure  of 
issue,  which  would  create  an  implied  estate  tail  in  the 
latter;  he  therefore  necessarily  considered  that  it  gave 
in  the  former  an  absolute  ownership,  (agreeably  to 
many  decisions  theretofore  made,  Burford  v.  Lee^  2 
Freem.  210;  Anon.^  ibid.  2S7]Iiidffev.  JBudsonj  Bunb. 
12  ;)  which,  in  accordance  with  numerous  Jauthori ties  I 
have  already  cited,  would  remain  absolute,  where  the 
limitation  over  was  held  void  for  remoteness.  So  that, 
understood  secundum  subjectammateriem^  and  as  applied 
to  the  particular  case  before  him,  his  general^positioD, 
repeated  in  Bac.  Abr.  tit.  Remainder  and  Reversion,  A; 
and  reproduced  in  President  Tucker's <?tc^u7/i  iu'Londm 
V.  Turner^  11  Leigh  412-413,  is  a  mere  truism.     The 
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doctrine  appears   ia  a  more   imposing   form  in   Doe     i8e9. 
V.  Cooke,  7  East  269,  3  Smith  236  ;  where  the  testator,  '^Te^^ 

possessed  of  a  leasehold  for  a  long  term  of  years  unex- 

pired,  bequeathed  it  to  Thomas  Cooke,  son  of  William  and^fe 
Cooke  by  Elizabeth  his  deceased  wife,  for  and  during       ^• 

•^  '  ^     stone's 

the  term  of  his  natural  life  ;    and  after  his  decease  to  ex'or  &  ais 
his  child  or  childi-en  by  any  woman  whom  he  should 
marry,  his  or  her  (such  child's)  or  their  (such  children's) 
executors,  administrators,  and  assigns,  forever;    but 
upon  condition  that,  in  case  the  said  Thomas  Cooke 
should  die  an  infant,  unmarried,  and  without  issue,  the 
premises  should  go  over  to  his  father  William  Cooke 
and  his  (W.  C.  's)  three  other  children  by  the  said  Eliza- 
beth his  late  wife,  share  and  share  alike,  his,  her,  and 
their  heirs,  executors,  administrators,  and  assigns,  for- 
ever ;  and  Thomas  having  died  without  issue,  but  after 
his  marriage  and  over  twenty-one,  Lord  EUenborough 
C.  J.,  delivering  the  opinion  of  the  court,  said  :     *^The 
contingency,  upon  which  the  estate  was  to  go   over, 
was  to  consist  of  three  things,  the  death  of  Thomas 
Cooke, — during  his  infancy, — ^without  leaving  wife, — 
or  child ;  and,  as  William  Cooke  and  his  children  appear 
to  have  been  the  objects  of  the  testator's  bounty  next  to 
Thomas  Cooke  and  his  family,  it  wovld  he  very  strange  to 
suppose  that  the  testator  introduced  into  his  will  contin- 
gencies,  which  might  defeat  Willia/m    Cookers  interest^ 
WITHOUT  an   intention  of  conferring  some  advantage 
[therefrom]  on  Thomas  Cooke  ;  and  that  he  meant,  if 
Thomas  Cooke  died  an  infant  leaving  a  wife  and  no  chil- 
dren, [ — if  he  left  children,  the  will  in  express  terms 
gave  it  to  them — ]  or  should  die  after  he  attained  the  age 
of  twenty-one,  that  the  limitation  over  shoiUd/ail,  with- 
out any  advantage   whatever    resulting   to    Thomas 
Cooke.     And,  though  the  disposition  of  a  term  to  one 
for  life,  with  a  remainder  over,  ^oill  in  general  entitle 
the  finest  devisee  to  no  greater  interest  than  an  estate 
for  his  life,  if  the  remmnder  should  not  take  effect,  and 
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1869.      the   residue   of  the  term    will  go    to    the    personal 
January  representatives  of  the  testator ;  yet  this  rule  wUl  not 


Term. 


kold^   if  it  appear   that  the  testator's  intention  was 

and  wife  to   dispose  of   the  whole  from  his  executors ;   whkh 
o,  ^'  ,     we  "think   was   the  intention   of   the   testator  in  this 

stone  8 

ex'or&aiacase."  Nevertheless,  as  the  matter  was  presented  on 
the  footing  of  a  verdict  in  ejectment  in  favour  of  the 
plaintiff,  subject  to  the  court's  opinion  upon  a  case 
agreed  ;  wherein  it  was  stated,  "the  lessors  of  the  plain- 
tiff claim  under"  the  testator's  "will,  an^ are  entitledit 
the  limitation  to  William  Cooke  be  void  [ineffectual] 
under  the  facts  stated  ;"  hb  lordship  could  do  no  more 
than  add :  "And,  it  being  admitted  in  the  statement  of 
the  case,  that  the  lessors  of  the  plaintiff  are  entitled^  if 
the  limitation  to  William  Cooke  and  his  three  children 
cannot  take  effect  in  the  events  which  have  happened, 
we  are  of  opinion  that  there  must  be  judgment  for  the 
plaintiff."  Had  the  court  not  been  trammelled  with 
that  agreement  of  the  parties,  we  do  not  know  cer- 
tainly what  would  have  been  the  judgment.  Perhaps 
it  is  a  fair  inference  from  the  language  of  the  chief 
justice,  that  Thomas  Cooke  would  have  been  held  to 
take  the  whole  interest  in  the  term,  transmissible 
(since  he  was  dead)  to  his  personal  representatives. 
But,  if  so,  nothing  can  be  more  manifest  than  that 
such  judgment  would  have  proceeded  upon  the 
ground  that  the  testator  intended  such  bounty  for  Am 
and  his.  Moreover  the  complex  event  had  not  hap- 
pened, in  which  it  was  designed  by  the  testator  the 
limitation  over  should  take  effect.  The  case,  there- 
fore, had  it  been  so  decided,  would  not  have  been  au- 
thority for  similarly  deciding  in  another  case,  wherein 
the  limitation  over  would  in  event  take  effect  agreeably  to 
the  testator^  s  intention^  but  for  the  reason  that  the  law 
will  not  allow  such  intention  to  prevail,  and  wherein 
moreover  he  did  not  intend^  so  far  as  tokens  the  law  deems 
sufficient  indicate,  a/ny  benefit  to  the  first  taker  capable 
of  enduring  longer  tha/n  till  such  event. 
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Nothing  in  either  of  the  printed  reports  of  that  case     i8». 
furnishes  a  clew  to  discover  in  what  manner  the  les-    ^^^ 
sors  of  the  plaintiff  could  claim  under  the  will  of  the 

_  Moon 

testator.'  Perhaps  it  was  under  a  residuary  clause,  and  wife 
Under  such  a  clause,  in  And/ree  v.  Ward  and  Oreen  v.  g^^g,g 
Wardy  1  Russ.  260-265,  where  a  testator  bequeathed  a  ex'or&ais 
sum  of  stock,  upon  trust  to  pay  the  interest  to  his  son 
during  life,  with  a  direction,  if  he  married  a  woman 
with  a  fortune  of  a  specified  amount,  to  settle  the  fund 
upon  her  and  the  issue  of  such  marriage,  but,  in  case 
of  the  son's  decease  leaving  no  issue  of  his  body,  the 
stock  was  given  over  to  various  persons ;  and  the  son, 
after  marrying  a  woman  who  had  not  the  fortune  re- 
quired by  the  will,  died  leaving  issue  of  the  marriage  ; 
it  being  held  that  the  son's  life  interest  in  the  stock 
was  not  enlarged  by  implication  into  a  quasi  estate  tail, 
that  the  issue  of  his  marriage  took  no  interest  in  the 
stock,  and  that  the  gifts  over  failed  in  event ;  the  re- 
siduary legatees  took.  Keyes  (Chatt.  §  281)  relies  on 
these  cases  as  ^'authorities  directly  in  point,"  to  prove 
that  in  such  cases  ''the  property  reverts  to  the  donor  on 
his  representatives ;"  and  in  effect  they  seem  to  be  so,  for 
whatever  passes  under  a  mere  residuary  clause  would, 
without  such  clause,  go  to  testator's  next  of  kin  as  un- 
disposed of.  At  any  rate  there  are  authorities  in  point 
to  sustain  him.  Thus  in  Ihhetson  v.  Ibbetson^  10  Sim. 
495,  it  was  held  that  personalty,  bequeathed  on  an 
event  which  was  too  remote,  "fell  into  and  formed  part 
of  the  testator's  residuary  personal  estate  from  and  af- 
ter the  death  of"  the  first  taker;  as  appears  from  the 
terms  of  the  decree  set  out  in  10  Sim.  516  ;  which  de- 
cree was  affirmed  on  appeal,  5  Myl.  &  Cr.  26  :  And 
this  case  was  followed  in  another  precisely  similar,  ex- 
cept that  in  the  latter,  for  want  of  a  residuary  clause, 
the  property  went  to  the  testator's  next  of  kin.  Dun- 
gannon  v.  Smith,  12  CI.  &  Fin.  546,  10  Jurist  721 ;  af- 
firming in  House  of  Lords  the  decision  of  the  court 
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1869.      below,  Flan.  &  K.  638,  1  Dr.  &  War.  543,  n.,  5  Ir.  Eq. 
^7^^  Rep.  84,  Sugd.  Prop.  342-346.     See  also  James's  ex'ors 

V.  Masters^  3  Murph.   110;   CresweU  v.   JEfnhersonj  6 

and  wife  Ired.  Eq.  Rep.  151.     These  authorities  are  not  coun- 
stone'8   t^rpoised  by  Johnson^ 8  admW  v.  JohnaorCs  heirSy  8  B. 
ex'or&aisMonr.  470;  Steioarfsex^orY.  Wyatt^  id.  475. 

In  Caleb  Stone's  will  there  is  a  residuary  clause ;  so 
that  quaciinque  via,  whether  his  children  living  at  the 
death  of  Sally  Stone  could  or  could  not  take  under  the 
limitation  over  in  their  favour,  at  any  rate  she  took,  un- 
der her  father's  will,  nothing  she  could  heqtieath,  in 
the  slaves. 

n.  Supposing  this  to  be  so,  still,  in  their  petition  of 
appeal,  appellants  insist  that  som^  other  way  she  took,  in 
some  undivided  portion  of  the  land  and  of  the  slaves, 
an  interest  which  under  her  will  they  can  claim ;  and 
therefore  that  the  decree  should  be  reversed  for  dis- 
missing their  bill.  This  hypothesis  we  deny,  for  rea- 
sons already  stated ;  but,  supposing  it  well  founded, 
still,  as  it  was  not  advanced  in  the  bill,  and  the  rec-" 
x)rd  does  not  shew  that  application  was  made,  in  the 
court  below,  for  leave  to  file  an  amended  bill,  the 
decree  should  be  affirmed,  and  appellants  left  to  com- 
mence (if  they  choose)  a  fresh  suit  with  modified  pre- 
tentions. [Mr.  Green's  argument  under  this  head, 
relating  only  to  rules  of  chancery  procedure,  need  not 
be  reported.] 

MoNCURE,  P.  delivered  the  opinion  of  the  court : 

The  court  is  of  opinion,  that  under  the  will  of  Caleb 
Stone,  which  was  recorded  in  1810,  his  daughter  Sally, 
who  died  without  ever  having  married  or  bad  any 
children,  was  entitled  only  to  a  life  estate  in  the  land 
and  slave  and  future  increase  of  the  slave  loaned  to 
her  by  the  10th  and  11th  clauses  of  the  will. 

The  10th  clause  must  be  read  thus  :  <^10th.  I  lend 
to  my  daughter  Sally,  140  acres  of  land  to  be  possessed 
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• 

by  her  during  her  natural  life  and  the  natural  life  or     i86q. 
widowerhood  of  any  husband  she  may  have  ;  and  at  *^*'^^*^ 

her  death  and  the  death  or  after  marriage  of  her  hus-  — : 

band,  then  to  be  equally  divided  among  her  children,  and  wife 
if  she  has  any,  and  if  she  has  none  then  to  be  divided   „  ^• 

•^ '  stone's 

among  all  my  children. ' '  exor & ais 

By  the  llth  clause  the  slave  Phoebe  and  her  future 
increase  are  loaned  to  the  said  Sally,  on  the  same  terms 
and  conditions  with  the  land. 

If  Sally  Stone  had  left  a  husband  her  estate  would 
have  been  enlarged  and  extended  to  the  death  or  after 
marriage  of  her  husband,  when  it  would  have  deter- 
mined. In  other  words  she  was  entitled  under  the  will* 
to  a  vested  estate  for  her  life,  and  to  a  contingent  estate 
in  remainder  at  and  from  the  period  of  her  death  until 
the  death  or  after  marriage  of  any  husband  she  might 
have  who  should  survive  her.  But  as  she  had  no  hus- 
band, the  contingency  never  happened  and  her  estate 
therefore  ended  at  her  death. 

The  language  of  the  will  is  very  plain,  and  to  a  mind 
unaccustomed  to  legal  technicalities  and  difficulties,  it 
would  seem  to  be  strange  that  there  could  be  any  doubt 
about  the  meaning  of  the  testator.  The  difficulty  arises 
from  the  word  ''children,"  which  is  twice  used  in  the 
10th  clause.  And  the  question  is  asked,  could  the  tes- 
tator have  intended  to  give  the  property  over  only  to 
children,  to  the  exclusion  of  the  descendants  of  any 
deceased  child  or  children?  From  the  improbability  of 
such  an  intention  it  is  argued  that  he  must  have  used 
the  word  ''children"  as  a  word  of  limitation  and  not 
of  purchase,  and  that  the  10th  clause  must  be  construed 
as  if  it  had  been  a  gift  to  Sally  Stone  and  the  heirs  of 
her  body ;  which  would  have  created  an  estate  tail  in  the 
realty,  which  the  statute  would  have  converted  into  an 
estate  in  fee  simple,  and  an  absolute  estate  in  the 
personalty. 

Now  it  is  very  probable  that  if  the  testator  had  been 
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1809.     asked  when  he  gave  mstractions  for  his  will,  whether 
^Term!^  he  intended  by  the  use  of  the  word  *<children"  to  ex- 


elude  the  descendants  which  might  be  living  of  any 

and  wife  child  that  might  be  d^ad,  supposing  the  will  to  have 
^'  that  effect,  he  would  have  answered  '*No,"  and  would 
ex'or&aishave  directed  siuch  words  to  be  used  as  would  plainly 
express  his  intention.  But  whatever  may  be  our  con- 
jecture on  that  subject,  we  cannot  give  effect  to  any 
supposed  intention  which  is  not  expressed  by  the  words 
of  the  will.  The  most  we  could  say  in  such  a  case 
is,  Vokiitj  aed  non  dixit.  We  sit  here  not  to  make  wills 
for  testators  but  to  expound  them.  And  we  must  give 
effect  to  every  will  as  it  is  written  by  the  testator, 
provided  it  be  legal,  however  strange  and  capricious 
it  may  seem  to  have  been. 

Here  is  an  express  loan  to  his  daughter  Sally  during 
her  natural  life.  This  is  plain  language,  and  standing 
by  itself  it  cannot  be  misunderstood.  What  is  there 
in  the  will  to  change  its  natural  meaning  ?  Only  the 
word  ^'children,"  which  twice  follows  it  in  the  same 
clause.  Now  this  word  children  is  just  as  plain  as  the 
loan  for  life  previously  given.  Its  meaning  is,  issue  in 
the  first  degree,  and  it  can  generally  have  no  other 
meaning  unless  there  bo  other  words  in  the  will  to 
give  it  such  other  meaning,  except  the  rule  in  Wild's 
case  applies,  which  is  founded  on  peculiar  reasons.  A 
testator  may  use  words  in  any  sense  he  pleases,  how- 
ever different  that  sense  may  be  from  their  natural 
meaning;  and  therefore  he  may  use  the  word  ''chil- 
dren" to  embrace  grandchildren,  or  other  descendants, 
or  issue  indefinitely;  but  then  it  must  appear  from  his 
will,  at  least  generally,  that  such  was  his  intention. 
We  say  generally  because  there  may  be  cases  in  which 
the  word  ''children"  in  a  will  would  be  construed  to 
mean  "grandchildren,"  although  there  might  be  noth- 
ing in  the  will  to  show  such  a  meaning  ;  as  when  the 
gift  is  to  children,  and  the  proof  de  hors  the  will,  is  that 
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the  testator  had  not,  and  in  the  nature  of  things  could      isae. 
not  have,  children,    but  had  grandchildren  ;  then  the  ^^^^m^ 

grandchildren  would  take  under  the  will  ut  res  ma^is 

wJ^at  qyuj/mpereat;  and  so  in  the  like  cases.     But  this  and  wife 
is  not  such  a  case.     There  is  nothing  in  the  will  nor  de    g^^^.^ 
hfn  the  will  in  this  case,  to  change  the  natural  and  or-  exor  & ais 
dinary  meaning  of  the  words  used,  and  we  must  there- 
fore give  effect  to  them  according  to  that  meaning. 

We  therefore  think  that  the  word  children  in  this  will 
is  a  word  of  purchase  and  not  of  limitation,  whether 
the  devise  over  to  children  be  void  for  remoteness  or 
not ;  from  which  it  follows  that  the  estate  expressly 
limited  to  the  testator's  daughter  Sally  during  her 
natural  life,  &c.,  in  the  former  part  of  the  10th  clause, 
is  not  enlarged  into  an  estate  in  tail  in  the  land,  nor 
into  an  absolute  estate  in  the  slave  and  her  increase, 
by  the  word  ''children"  in  the  latter  part  of  the 
clause. 

It  is  sufficient  and  only  proper  for  us  to  decide  in 
this  ease  that  Sally  Stone  had  only  a  life  estate  in  the 
property  aforesaid,  without  deciding  who  were  entitled 
to  it  at  her  death.  We  therefore  do  not  intend  to  de- 
cide the  latter  question.  The  solution  of  that  question 
belongs  to  the  court  in  the  suits  which  it  appears  are 
depending  for  the  division  of  the  land  and  slaves,  or 
distribution  of  the  proceeds  of  the  sale  thereof,  among 
the  persons  entitled  thereto.  To  those  suits  the  appel- 
lants can  be  made  parties,  if  they  claim  to  be  entitled 
to  participate  in  such  division  or  distribution. 

The  view  we  have  taken  of  this  case  renders  it  un- 
necessary for  us  to  examine  the  many  authorities  re- 
ferred to  by  the  learned  counsel  who  argued  it.  But 
wishing  the  profession  to  have  the  benefit  of  their  ar- 
guments, which  displayed  extraordinary  legal  research, 
we  request  the  reporter  to  publish  full  notes  of  them  in 
his  report  of  this  case. 

It  follows,  from  what  we  have  said,  that  the  decree 


Digitized  by 


Google 


330  COURT  OF   APPEALS  OP  VIBGINIA. 

1869.     of  the  Circuit  court  must  beaflSrmed  ;  but  without  pre- 

T^rm^  judice  to  any  interest  which  the  said  Sally  Stone,  or 

her  representatives  may  have  in  the  said  property,  or 

Moon 

and  wife  any  part  thereof,  otherwise  than  under  the  loan  to  her 
as  aforesaid. 


Stone's 
ex'or&als 


The  decree  was  as  follows  : 

That  Sally  Stone  was  entitled  only  to  an  estate  for 
her  life  in  the  land  and  slave  Phcebe  and  her  increase 
under  the  loan  made  to  her  by  the  tenth  and  eleventh 
clauses  of  the  will  of  her  father  Caleb  Stone,  and  that 
there  is  no  error  in  the  said  decree.  Therefore,  with- 
out expressing  any  opinion  on  the  question  as  to  what 
persons  were  entitled  to  the  said  property  at  her  death, 
and  without  prejudice  to  any  interest  which  she  or  her 
representatives  may  have  in  the  said  property  or  any 
part  thereof  otherwise  than  under  the  loan  to  her  as 
aforesaid,  or  to  any  claim  which  the  said  representa- 
tives or  the  appellants  may  assert  to  any  such  interest 
by  becoming  parties  to  the  suit  instituted  and  still 
pending,  as  appears  from  the  bill,  for  the  sale  of  the 
said  property  and  distribution  of  the  proceeds,  or  other- 
wise, it  is  decreed  and  ordered  that  the  said  decree  be 
affirmed,  and  that  the  appellants  do  pay  unto  the  ap- 
pellees thirty  dollars  damages,  and  also  their  costs  by 
them  about  their  defence  in  this  behalf  expended. 

Decree  affirmed. 
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^irttmond. 


LoHMAN  V.  Crouch  <&  ah.  \m. 

Janaar^r 


Term. 


March  8. 

1.  In  July  1862,  W.  sells  land  in  Henrico  county  at  public  auction, 
and  it  is  purchased  by  C.  Nothing  is  said  at  the  time  of  the 
sale  as  to  the  kind  of  money  which  will  be  received,  but  the 
land  is  sold  for  its  value  estimated  in  Confederate  money  as 
of  that  date,  and  C.  makes  the  cash  payment  in  that  money, 
and  gives  his  negotiable  notes  payable  in  one  and  two  years, 
with  a  deed  of  trust  to  secure  them.  M.  receives  payment  of 
the  first  note  when  it  becomes  due,  in  the  same  money,  and 
has  sold  the  second  note  to  L.,  who  has  paid  for  it  in  the  same 
currency.  When  this  second  note  fell  due,  C.  tendered  pay- 
ment in  Confederate  notes,  which  was  refused ;  and  he  files 
a  bill  to  have  the  amount  due  ascertained,  and  to  be  permitted 
to  pay  the  same  and  have  the  deed  of  trust  released.    Hbi^d  : 

1.  The  sale  was  made  with  reference  to  Confederate  notes  as 
a  standard  of  value,  and  L.,  though  the  holder  for  value 
of  the  negotiable  note,  takes  it  as  it  was  held  by  W. 

2.  C.  having  tendered  the  money  to  L.  when  the  note  fell  due, 
L.  is  only  entitled  to  the  value  of  the  Confederate  notes  at 
that  time  ;  but  C.  not  having  retained  the  money,  must  pay 
interest  from  that  day. 

3.  C.  having  tendered  the  money  as  soon  as  it  was  due,  the 
court  cannot  impose  upon  him  any  equitable  conditions  be- 
yond the  payment  of  the  sum  due  upon  the  note. 

4.  C.  sends  an  agent  to  L.  on  the  day  the  note  is  due  to  pay 
it ;  and  the  agent  tells  L.  he  is  sent  to  pay  the  money  and 
get  the  note  ;  and  he  shows  L.  a  parcel  of  money  which  the 
agent  holds  in  his  hand,  which  is  more  than  the  amount  of 
the  note.  L.,  without  objecting  that  it  is  not  the  precise 
amount  due,  refuses  to  receive  payment,  because  the  notes 
have  greatly  depreciated  since  the  note  was  made.  It  was 
a  good  legal  tender. 

5.  Quii^RB :  liMh^  Render  had  not  been  made  until  after  the 
note  fell  due|H|| what  equitable  terms  would  C.  have  been 
relieved?  'VlVBAe  have  been  required  to  pay  L.  the  value 
of  the  Confederate  notes  he  paid  W.  for  the  note  at  the 
time  he  bought  it,  or  the  proportionate  value  of  the  land? 
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186Q.  This  was  a  bill  filed  in  July  1867,  in  the  Circuit  court 
tS^^  of  the  city  of  Richmond,  by  Edward  Crouch  against 
F.  W.  E.  H.  Lohman,  Wm.  A.  Wyatt  and  another. 
The  bill  set  out  a  sale  of  a  tract  of  land  by  Wyatt  to 
Crouch  on  the  16th  of  July  1862,  at  the  price  of  thirty- 
nine  hundred  dollars,  of  which  one  thousand  dollars 
was  paid  in  cash,  and  Crouch  executed  his  negotiable 
notes  for  the  remainder,  at  twelve  and  twenty-four 
months,  interest  added.  The  twelve  months'  note  was 
for  $1,537,  and  the  twenty-four  months'  note  was  for 
$1,624.  They  both  bore  date  the  16th  of  July  1862, 
and  were  secured  by  a  deed  of  trust  upon  the  land,  in 
which  James  M.  Taylor  was  the  trustee. 

When  the  twelve  months'  note  fell  due,  plaintiff 
promptly  paid  the  same  to  Wyatt,  and  proposed  to  pay 
the  other  note  though  it  was  not  then  due  ;  but  Wyatt 
informed  him  that  in  March  1863,  he  had  sold  it  to 
Lohman.  That  the  plaintiff  then  in  July  1863,  ap- 
plied to  Lohman  to  be  permitted  to  pay  the  note,  but 
Lohman  declined  to  receive  the  money  on  the  ground 
that  he  had  no  use  for  the  money,  and  would  rather 
wait  uQtil  it  was  due. 

That  in  July  1864,  when  the  said  note  was  approach- 
ing maturity,  the  plaintiff,  being  sick,  sent  to  said 
Lohman  by  plaintiff's  daughter,  F.  E.  Walker,  the 
full  amoimt  of  said  note,  viz.  $1,624,  in  Confederate 
States  treasury  notes,  in  payment  of  said  note.  Loh- 
man admitted  he  had  the  note,  but  refused  to  receive 
payment  of  said  note,  on  the  ground  that  the  currency 
had  depreciated  since  he  bought  it. 

The  plaintiff  charged  that  the  true  understanding 
and  agreement  between  Wyatt  and  himself,  at  the  time 
the  notes  were  executed,  was  that  the  said  notes  were 
to  be  paid  in  Confederate  currency^M^d  none  other, 
when  they  should  mature;  and  fl^Vdingly  Wyatt 
readily  received  payment  in  Jul^WoS,  of  the  first 
note.     That   Lohman  was  bound  to  receive  payment 
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in  Confederate  States  treasury  notes  at  the  maturity  of     i86q. 
the  note  ;  and  that  therefore  the  plaintiff  was  entitled  *^^^^ 
to  that  relief  which  a  court  of  equity  is  authorized  to 
give   by   the   4:th  section  of  the  act  passed  March  3d, 
1866,  for  the  adjustment  of  liabilities,  &c. 

The  prayer  of  the  bill  was  that  the  court  would  as- 
certain and  determine  whether  anything  was  due  to 
Lohman;  and  if  anything,  how  much;  and  upon  pay- 
ment thereof,  that  the  said  note  might  be  delivered  to 
the  plaintiff,  and  that  the  deed  of  trust  might  be  re- 
leased, and  for  general  relief. 

The  defendants  answered  the  bill.  Wyatt  admitted 
the  sale,  the  payment  of  $1,000,  and  the  execution  of 
the  two  notes  and  the  d^d  of  trust  as  stated  in  the 
bilL  He  denies  that  there  was  any  agreement  or  un- 
derstanding between  himself  and  the  complainant,  that 
payment  of  these  notes  when  due,  would  be  received 
in  Confederate  currency,  however  depreciated  it  might 
be.  Nothing  whatever  passed  between  them  as  to  the 
kind  of  money  in  which  the  notes  were  to  be  paid. 
The  contract  was  a  legal  contract,  and  gave  the  right 
to  claim  legal  currency  in  discharge  thereof.  It  was 
true  he  did  receive  Confederate  currency  for  the  first 
,  note,  but  he  received  it  not  because  he  was  bound  to 
receive  or  had  agreed  to  receive  it,  but  for  other  mo- 
tives which  were  operating  upon  thousands  of  other 
persons  at  that  time.  He,  early  in  1863,  sold  and  en- 
dorsed the  second  note  to  the  defendant  Lohman,  who 
paid  him  for  it  the  full  amount  for  which  it  called,  in 
Confederate  currency. 

Lohman  says  in  his  answer,  that  it  is  utterly  untrue 
that  he  bought  the  note  with  any  understanding  or 
agreement  on  his  part,  that  he  was  to  receive  payment 
thereof  at  maturity  in  Confederate  treasury  notes,  how- 
ever much  depreciated  they  might  be.  He  claimed 
that  having  bought  the  note,  and  it  being  endorsed  to 
him,  he  became  as  holder,   entitled  to  the  full  benefit 
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1809.  thereof,  and  of  the  deed  of  trust  to  secure  it.  He  ad- 
^Term^  mits  a  casual  conversation  with  the  plaintiff  in  July 
or  August  1863,  when  the  plaintiff  asked  him  if  he  did 
not  want  the  money  for  the  note,  to  which  respondent 
replied,  in  substance,  that  the  note  was  not  due,  and  he 
did  not  want  the  money.  He  says  about  the  19th  of 
July  1864,  plaintiff  came  with  a  lady,  whom  respon- 
dent understood  to  be  his  wife,  to  the  residence  of  the 
respondent,  and  offered  to  pay  the  amount  of  the 
note,  $1624,  in  Confederate  treasury  notes.  The  re- 
spondent refused  to  receive  them,  because  such  notes 
were  then  depreciated  enormously  below  the  value  of 
gold.  No  money  was  produced,  and  no  tender  was 
actually  made  to  this  respondent,  but  if  it  had  been  he 
would  have  refused  it  for  the  reason  above  stated.  He 
has  no  recollection  of  any  interview  with  Mrs.  Walker, 
and  no  recollection  of  any  tender  of  Confederate  trea- 
sury notes  made  by  her,  but  even  had  such  tender  been 
made  by  her  at  the  time  and  under  the  circumstances 
mentioned,  he  would  have  refused  it  for  the  reason 
above  stated. 

The  defendant  further  said,  he  is  advised  that  he 
has  a  right  to  receive  either  what  the  money  repre- 
sented by  his  note  was  worth  in  gold  at  the  time  of  the 
purchase  (from  which  time  Edward  Crouch,  the  com- 
plainant, has  had  full  possession  and  enjoyment  of  the 
property,)  or  the  value  of  the  property  as  represented 
by  his  note.  Either  of  these  would  be  acceptable  to 
this  respondent.  That  the  property  purchased  by 
Crouch  was  worth  before  the  war,  at  the  gold  standard, 
not  less  than  J3500  ;  and  when  the  plaintiff  purchased 
it,  fully  the  purchase  money  of  13900.  At  that  time 
Confederate  treasury  notes  were  only  depreciated  to 
the  rate  of  $1  40  to  one  dollar,  as  compared  with  gold ; 
not  more  depreciated  than  United  States  National  Bank 
currency  now  is. 

Mrs.  Walker  was  examined  as  a  witness  by  the  plain- 
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tiff.     She  says  she  went  to  the  house  of  the  defendant     leao. 
Lehman  the  day  the  note  fell  due,  and  introduced  her-  *^^rm^^ 

self  to  him  as  the  daughter  of  the  plaintiff,  and  told 

him  she  had  come  to  pay  him  the  money  due  and  get  v. 
the  note.  He  asked  me  what  kind  of  money  I  had ;  I  ^^^ 
told  him  Confederate  money.  He  said  he  would  not 
receive  Confederate  money.  He  said  he  paid  gold  and 
silver  for  the  note,  and  would  not  receive  anything 
else.  Witness  further  said  she  had  in  her  hand  $1800, 
and  showed  it  to  Lohman. 

Wyatt  was  also  examined  as  a  witness.  He  says  as 
to  the  money,  when  he  took  Crouch's  notes,  he  expected 
to  receive  payment  in  the  currency  that  was  afloat  at 
the  time  the  note  became  due ;  and  that  if  he  had  held 
the  note  he  passed  to  Lohman  when  it  fell  due,  he 
should  have  felt  compelled  to  take  payment  in  the  cur- 
rency of  that  date  ;  but  he  did  not  tell  Lohman  that  he 
expected  to  be  paid  in  that  currency.  It  appeared  that 
a  previous  answer  had  been  prepared  for  him  which 
was  not  filed.  In  this  answer  he  had  stated  that  the 
sale  was  made  wholly  with  reference  to  Confederate 
currency.  The  cash  payment  was  made  in  Confederate 
currency,  and  he  expected  the  credit  payments  to  be 
made  in  the  like  currency,  or  such  other  as  might  be 
in  circulation  at  the  maturity  of  the  notes  ;  and  he  re- 
ceived payment  of  the  note  due  July  1863  in  that  cur- 
rency. 

It  appears  from  the  evidence  in  the  cause,  that  the 
land  was  sold  at  public  auction,  and  that  nothing  was 
said  at  the  time  of  the  sale  about  the  currency  in  which 
the  payments  were  to  be  made.  A  short  time  before 
the  war  it  was  purchased  by  Wyatt  at  $3200,  which 
was  considered  a  fair  price  for  it.  It  was  then  in  good 
repair ;  but  before  the  sale  to  Crouch  in  July  1862,  it 
had  been  badly  torn  to  pieces  by  the  soldiers  who  en- 
camped on  or  near  it.  A  witness,  Cauthom,  who  lived 
near  it,  estimated  its  value  in  money,  such  as  before  the 
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I860,      war  at  the  time  of  the  sale  in  July  1862,  at  $2500. 

^^m^  And  it  appeared  that  at  this  last  date  Confederate  trea- 

■  sury  notes  was  in  value  at  $1  50  to  one  dollar  in  gold  ;. 

and  in  July   1864  they  were  as  $21  50  to  one  in  gold. 

Crouch       The  cause  came  on  to  be  heard  on  the  12th  of  Feb- 

&  als. 

ruary  1868,  when  the  court  held  that  the  plaintifTs  note 
held  by  Lohman  was  made  with  reference  to  Confed- 
erate States  treasury  notes  as  a  standard  of  value  ;  and 
that  the  amount  due  upon  it  in  Confederate  notes  had 
been  tendered  by  the  plaintiff  to  him  ;  and  decreed 
that  the  said  note  for  $1624  be  commuted  into  lawful 
money  of  the  United  States  at  £he  rate  of  twenty  dol- 
lars of  Confederate  treasury  notes  for  one  of  the  law- 
ful currency  of  the  United  States ;  and  fixed  the 
amount  due  from  Crouch  to  Lohman  at  eighty-one  dol- 
lars and  twenty-five  cents,  with  interest  from  the  date 
of  the  decree.  And  it  was  further  decreed,  that  upon 
the  plaintiff's  paying  to  Ix)hman  the  said  sum  of  $81  25, 
with  interest  as  aforesaid,  Taylor,  the  trustee  in  the 
deed  given  by  Crouch  to  secure  the  purchase  money, 
should  release  and  reconvey  the  land  to  Crouch.  And 
Lohman  was  decreed  to  pay  the  costs  of  the  suit. 
From  this  decree  Lohman  obtained  an  appeal  to  this 
court. 

IToicisoriy  for  the  appellant. 

1st.  What  was  the  legal  contract  between  these  par- 
ties prior  to  the  statute  scaling  debts  ?  This  question 
is  answered  by  the  case  of  Oinohundro  v.  Crump^  18 
Gratt.  703.  This  case  is  in  all  respects  like  that,  ex- 
cept that  the  appellant  here  was  a  holder  for  value  of  a 
negotiable  note  without  notice  of  anything,  except  that 
it  was  given  for  land,  and  was  secured  by  a  deed  of 
trust.  As  such  he  took  the  note  free  from  all  equities 
between  the  former  parties.  Chitty  on  Bills  p.  90 
marg.;  Rohertson  <&  Co.  v.  WilUame^  5  Munf.  381;  Mc- 
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Niel  V.  Baird^  6  Munf.  316  ;    Vathir  v.  Zane^  6Gratt.      i8fl9. 
246  ;  Wilson  v.  Lazier,  11  Gratt.  477.     As  to  the  tender  "^Te^T 
in  1864,  Confederate  money  could  not  be  a  legal  ten- 

^  Lohman 

der.  V. 

Upon  the  question  whether  parol  evidence  was  ad-  &^s. 
missible  to  prove  the  consideration  of  the  note,  Joynes 
J.  says,  in  Oraohundro  v.  Crump,  18  Gratt.  703,  705,  it 
was  at  least  doubtful  independent  of  the  statute  ;  and 
in  Woodward,  Baldwimk  Co,  v.  Foster,  18  Gratt.  200,  it 
was  held  that  parol  evidence  was  inadmissible  to  vary 
the  obligation. 

2d.  How  does  the  statute  in  relation  to  scaling  Con- 
federate contracts  bear  upon  the  case  % 

As  to  the  tender.  The  bill  asserts  that  plaintiff 
made  a  tender  of  the  money ;  but  the  answer  says  that 
no  tender  was  made.  In  such  a  case  as  this  the  plain- 
tiff should  make  out  his  case  beyond  any  question  ;  and 
I  submit  that  Mrs.  Walker's  testimony  does  not  estab- 
lish a  legal  tender.  Stephen's  Ni.  pri.  2004,  2006,  edi. 
of  1844. 

In  Dearing^s  adiri'x  v.  Bn^ker,  18  Gratt.  426,  it  was 
held  that  the  general  assembly  had  no  power  to  im- 
pair the  obligation  of  a  contract.  All  the  statute  did 
was  to  open  the  case  to  evidence  and  then  fix  the 
value.  It  is  proved  that  there  was  no  agreement  be- 
tween Crouch  and  Wyatt  that  Confederate  money 
should  betaken  in  payment  of  the  notes  ;  nothing  was 
said  upon  the  subject.  The  act  of  March  3d,  1866, 
Sess.  Acts,  p.  184-6,  §  2,  provides  for  cases  in  which, 
according  to  the  true  understanding  and  agreement  of 
the  parties,  the  contract  was  to  be  performed  in  Con- 
federate States  treasury  notes,  or  was  entered  into  with 
reference  to  such  notes  as  a  standard  of  value.  Now 
the  question  is  what  was  the  agreement;  and  here 
there  was  no  agreement,  except  to  sell  and  purchase 
the  land  at  the  price  bid  for  it  by  Crouch. 

22 
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1889.  H.  Cannon^  for  the  appellee. 

January 

'^^^'°-        The  case  turns  upon  the  character  of  the  contract. 
Lohman  The  evidence  shows  it  was  made  in  July  1862 ;  when 
Crouch   ^^^^   w^s  no  money   in  circulation  but  Confederate 
A  ais.    treasury  notes.     The  land  was  sold  with  reference  to 
these  notes  as  a  standard  of  value  ;  and  the  cash  pay- 
ment was  made  in  them.     There  is  therefore  nothing 
in  the  case  to  require  a  different  rule  of  adjustment 
from  that  acted  on  in  Deariyig^s  adin^x  v.  Rucher^  18 
Gratt.  426.     If  this  be  a  contract  falling  within  the 
operation  of  the  act  of  March  3,   1866,  then  the  en- 
dorsee only  took  what  the  payee  held. 

As  to  the  tender.  It  is  true  Confederate  treasury 
notes  were  not  money  in  the  sense  of  legal  money,  hut 
there  may  be  a  tender  of  chattels,  if  chattels  are  the 
subject.  2  Parsons  Contr.  646.  Then  did  Crouch  ten- 
der the  money.  Lohman  does  not  deny  the  tender ;  he 
only  says  he  does  not  remember  ;  and  Mrs.  Walker 
proves  it. 

Rives,  J.  The  first  enquiry  in  this  case,  is  into  the 
character  of  the  negotiable  note,  which  was  pui'chased 
by  the  appellant  of  William  A.  Wyatt  in  March  1863. 
If  that  note  is  to  be  taken  according  to  the  understand- 
ing of  the  parties  as  payable  in  Confederate  notes, 
then  it  is  subject  to  be  scaled  under  the  act  of  March 
3,  1866.  If,  however,  it  expresses  a  6f/><?<?^(?  debt,  it  can 
only  be  discharged  in  that  constitutional  currency,  dol- 
lar for  dollar,  and  admits  of  no  reduction  unless  by  the 
operation  of  the  legal  tender  law  of  congress.  In  this 
latter  case,  the  judgment  must  be  for  the  dollars  ex- 
pressed on  its  face.  There  can  be  no  intermediate 
ground  ;  and  I  am  free  to  say  that  if  in  this  investiga- 
tion I  should  come  to  the  conclusion  that  the  note  in 
question,  belongs  to  this  latter  class  of  demands,  I 
would  sanction  no  compromise  of  so  clear  a  right,  but 
concede  a  recovery  to  the  full  nominal  amount.     It  is, 
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therefore  noticeable  that  the  holder  of  this  note  while      isae. 
resisting  its  payment  in  Confederate  notes  as  of  the  *^^^^^^ 

date  of  its  maturity,  acknowledges  in  his  answer  that 

either  one  of  two  settlements  would  be  acceptable  to  y, 
him  ;  namely,  the  value  of  the  Confederate  currency  at  ^^^^ 
the  date  of  the  note,  or  the  value  of  the  property,  as  • 
represented  by  the  note.  The  bill  sets  out  a  Con/ed- 
^m/^  contract,  solvable  in  Confederate  notes.  The  aver- 
ment is  plain  and  distinct  that  '^the  notes  were  to  be 
paid  in  '  Confederate  currency^  and  none  other,  when 
they  should  mature."  This  is  denied  by  the  appellant 
in  his  answer  siA  modo  only.  He  limits  himself  to  a 
restricted  disclaimer  of  ^'any  understanding  or 
agreement  on  his  part  to  receive  payment  thereof 
at  maturity  in  Confederate  treasury  notes,  however 
much  depreciated  they  might  be."  He  nowhere 
denies  his  obligation  generally  to  receive  this  currency  ; 
but  leaves  it  to  be  inferred  that  if  it  had  not  depreciated^ 
and  for  a  stronger  reason,  if  it  had  appreciated^  \m^  would 
not  have  made  the  objection.  His  claim,  therefore, 
rests  not  upon  the  fact  that  the  note  was  not  truly  pay- 
able in  Confederate  currency,  but  rather  upon  the 
grevious  depreciation  of  that  currency  at  the  maturity 
of  the  note.  When  we  take,  in  connection  with  this 
qualified  denial,  the  fact  already  mentioned,  that  the 
answer  advances  no  other  claim,  nor  asserts  any  other 
right,  but  '^to  receive  either  what  the  money  repre- 
sented by  the  note  was  worth  in  gold  at  the  time  of 
the  purchase,  or  the  value  of  the  property  as  repre- 
sented by  the  note,"  we  cannot  escape  the  conclusion 
that  there  is  nothing  in  the  answer  of  the  appellant 
that  denies  the  character  given  to  this  note  by  the  bill, 
or  disputes  the  recelvability  of  Confederate  notes.  His 
pretension  is  simply,  that  he  should  not  bear  the  loss  of 
this  depreciation,  but  should  receive  either  the  worth 
of  this  currency  at  the  execution  of  the  note,  or  else, 
the  proportionate  value  of  the  real  estate  represented 
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1869.     by  this  particular  instalment  of  the  purchase  money 

January    .1         * 

Term,    tnereior. 

The  answer  of  the  other  defendant  in  this  cause  Wm. 

Lohman 

V.  A.  Wyatt,  is  stronger  upon  this  point.  After  setting 
^^^  out  with  the  same  restricted  denial  of  an  agreement 
•  <'to  receive  payment  in  Confederate  currency,  how- 
ever depreciated  it  might  J^^,"  this  respondent  goes 
further  and  asserts  ''the  right  to  claim  legal  currency 
in  discharge  thereof."  But  the  respondent  is  con- 
fronted with  his  own  deposition  in  this  cause,  wherein 
he  acknowledges  that  he  had  previously  given  another 
answer,  which  contained  this  distinct  declaration  that 
* 'the  sale  was  made  wholly  with  reference  to  Confeder- 
ate currency.  The  cash  payment  was  in  Confederate 
currency,  and  this  respondent  expected  the  credit  pay- 
ments to  be  made  in  like  currency,  or  such  other  as 
might  be  in  circulation  at  the  maturity  of  the  notes." 
This  testimony  discloses  the  respondent's  ignorance  of 
the  legal  force  of  the  answer  filed,  and  sufficiently 
proves  the  understanding  for  Confederate  currency. 
Thus  stands  the  case  upon  the  pleadings. 

But  when  we  look  into  the  circumstances  attending 
the  contract,  and  recall  the  historical  fact  that  at  that 
time  Confederate  money  was  the  only  circulation,  we 
cannot  doubt  that  all  the  parties  contemplated  a  pay- 
ment in  that  currency.  The  price  of  the  land  is  proven 
by  Cauthorn  to  have  been  a  Confederate  price  ;  the  cash 
payment  was  Confederate^  and  the  second  instalment 
was  received  without  objection  in  the  same  currency  at 
a  time  when  it  had  sunk  to  the  ratio  of  six  and  a  half 
for  one.  As  between  the  original  parties  to  this  con- 
tract— Wyatt  and  Crouch — there  can  be  no  difficulty  in 
declaring  these  notes  to  be  payable  in  Confederate 
notes.  Did  the  note  purchased  by  Lohman  lose  this 
character,  or  wear  any  other  aspect  in  its  transfer  to 
him  ?  Though  negotiable,  and  for  that  cause  protected 
in  the  hands  of  a  holder  for  value  against  all  equities 
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between  the  original  parties  to  it,  it  was  not  thereby  isae. 
transmuted  into  a  specie  debt.  There  is  no  pretence  Term"^ 
for  alleging  that  it  was  ever  purchased  or  held  as  such ; 
on  the  contrary,  I  have  already  endeavored  to  show 
from  Lohman's  answer  that  he  set  up  no  such  claim, 
but  actually  submits  to  a  scale  of  it  as  of  its  date  or  its 
value,  as  shown  by  the  share  of  land  for  which  it  pur- 
ported to  have  been  given.  The  consideration  which 
lie  gave  for  it  consisted  of  Confederate  notes,  which 
from  the  time  of  its  execution  had  so  fallen  as  to  re- 
quire then  four  and  a  half  for  one.  He,  therefore, 
knew  its  character  when  he  negotiated  it. 

Upon  this  point  this  case  is  decidedly  stronger  than 
thatof  Dearing^sadju'xY. Rucker^l^GfThtt, 426.  There, 
the  consideration  of  the  bond  was  in  part  an  antecedent 
specie  debt ;  yet  inasmuch  as  a  check  by  which  at  one 
time  the  demand  was  liquidated,  would  have  been  pay- 
able in  Confederate  currency,  and  there  was  a  novation 
of  the  debt  by  a  loan,  the  court,  while  divided  on  the 
main  question,  concurred  in  treating  the  bond,  which 
like  the  negotiable  note  here,  merely  called  for  dollars 
and  cents,  as  clearly  payable  in  Confederate  currency. 
The  president  of  the  court,  who  dissented  from  the 
rule  laid  down  in  that  case  for  the  application  of  the 
scale^  nevertheless  agreed  with  the  court  as  to  the  char- 
acter of  the  bond  in  this  particular,  and  regarded  it, 
notwithstanding  the  absence  of  all  reference  to  Con- 
federate notes,  as  payable  in  them.  The  bond  bore 
date  the  14th  June  1862,  and  referring  to  it,  the  presi- 
dent took  this  broad  ground,  that  ''Confederate  notes 
being  the  principal,  if  not  the  only  currency  of  the 
country  during  the  period  aforesaid,  it  is  fair  to  pre- 
sume, in  the  absence  of  evidence  to  the  contrary,  that 
any  contract  made  during  that  period  was  intended  to 
be  performed  in  that  kind  of  currency,  or  was  made 
with  reference  thereto  as  a  standard  of  value."  I  fully 
concur  in  the  reasonableness  of  this  presumption  ordi- 
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1M9.     narily,  and  applying  it  to  the  case  at  bar,  I  cannot  con- 

^Ternu^  ceive  how  {iny  one  can  doubt  that  this  note,  whether  in 

the  hands  of  the  original  payee,   or  a  purchaser  for 

Lolmisui 

V.       value,  is  to  be  taken  and  treated  as  payable  in  Conf  ed- 
^  ais!*   erate  notes,  if  current  at  its  maturity. 

An  effort  was  made  in  the  argument  to  liken  this 
case  to  that  of  Oniohundro  v.  Crump^  18  Gratt.  703, 
where  the  bond  was  held  to  be  payable  in  the  legal 
money  of  the  country.  But  the  transactions  are  of 
different  dates,  and  are  deemed,  under  the  circum- 
stances, to  have  reference  to  different  curreqcies.  The 
bond  of  Omohundro  bore  date  on  the  8th  day  of  No- 
vember 1861,  before  Confederate  paper  money  had 
filled  the  channels  of  circulation.  The  table  of  value 
of  Confederate  currency,  admitted  by  consent  in  this 
case,  as  evidence,  commences  with  January  1862, 
showing  conclusively  that  before  that  time  this  cur- 
rency had  either  not  so  entered  into  circulation  or  been 
depreciated  as  to  admit  of  such  quotations  in  the  mar- 
ket. Besides  the  act  of  March  3,  1866,  for  scaling 
Confederate  debts,  applied  to  no  contracts  entered  into 
before  the  1st  of  January  1862.  The  cases,  therefore, 
are  wholly  dissimilar,  and  governed  by  different  prin- 
ciples. 

Upon  precedent,  then,  as  well  as  reason,  I  think,  we 
have  satisfactorily  ascertained  that  the  note  in  ques- 
tion was  payable  at  its  maturity  in  Confederate  paper 
money,  if  not  then  extinct  as  a  circulating  medium.  Itis 
material  at  this  point  to  enquire  whether  there  was  any 
default  on  the  part  of  the  maker  when  it  fell  due.  He 
is  in  a  court  of  equity  seeking  a  release  of  his  land 
from  the  lien  of  this  note  ;  and  if  he  is  culpable  or 
guilty  of  any  default  in  its  payment,  he  might  be  re- 
quired to  account  for  the  value  of  the  land  at  the  time 
of  the  purchase  under  the  authority  of  White  v.  Atkin- 
souy  2  Wash.  9i.  The  reasoning  of  all  the  judges  in 
that  case  shows  that  if  it  had  been  a  specie  contract, 
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performance  of  it  would  have  been  decreed  upon  the  i8». 
pajTnent  of  the  purchase  money,  as  agreed,  with  inter-  ^Term^ 
edt ;  but  in  view  of  the  fact  that  it  was  made  on  the 
fluctuating  basis  of  a  depreciating  currency,  it  was  held 
that  the  purchaser  under  such  circumstances  should  be  ^^^^ 
required  by  the  court  of  equity,  whose  aid  he  was 
seeking,  to  do  equity,  which  was  deemed  to  be,  in  that 
case,  to  pay  the  value  of  the  land  at  the  time  of  the 
contract,  instead  of  the  value  of  the  money  agreed 
upon.  There  the  purchaser  did  not  punctually  pay, 
nor  offer  to  pay,  the  purchase  money  according  to  his 
undertaking.  Here,  however,  the  facts  are  quite  dif- 
ferent. Let  us  first  look  into  the  bill  and  the  appel- 
lant's answer,  and  see  how  far  the  facts  are  conceded 
in  the  pleadings.  The  bill  alleges  that  the  complain- 
ant applied *to  Lohman  in  July  1863  to  pay  off  and  dis- 
charge the  said  note  before  its  maturity  ;  ''but  the  said 
Lohman  declined  to  receive  the  money  in  advance  on 
the  ground  that  he  had  no  use  for  the  money,  and 
would  rather  wait  until  it  became  due. "  The  fact  of 
such  application  is  not  material,  except  as  displaying 
the  animus  of  the  parties,  because  there  was  no  sort  of 
obligation  on  the  holder  to  receive  payment  till  due. 
How  is  this  allegation,  however,  met  in  the  answer  ? 
Certainly  not  by  a  denial ;  but  rather  by  an  admission 
of  an  interview  with  the  complainant  about  that  time, 
when  he  was  "asked  if  he  did  not  want  the  money  for 
the  note,  or  some  words  to  that  effect,  to  which  re- 
spondent replied,  in  substance,  that  the  note  was  not 
due,  and  he  did  not  want  any  money ;"  the  respondent 
restricts  his  denial  to  the  phrase,  ^he  v^ould  rather  vxdt 
vntil  it  became  due  ;'  so  that  the  averment  of  the  bill  of 
the  fact  of  this  application  is  substantially  uncontra- 
dicted by  the  answer.  But  the  material  averment  of 
the  bill  is,  that  "when  the  note  was  approaching  its  nia- 
turity,  the  complainant,  being  sick  at  the  time,  sent  to 
the  said  Lohman,  by  his  daughter,  the  full  amount  of 
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1809.  said  note  in  Confederate  States  treasury  notes,  and  she, 
'^Term'^  With  the  money  in  her  hand,  tendered  him  the  sum  due 
by  said  note,"  which  was  refused  on  <'the  ground  that 
the  currency  had  depreciated  since  he  bought  the  note." 
The  version  given  by  the  answer  is  somewhat  variant; 
the  respondent  states  that  ^ 'about  the  19th  of  July 
1864  the  complainant  came  with  a  lady,  whom  this  re- 
spondent understood  to  be  his  wife,  to  the  residence  of 
this  respondent  and  offered  to  pay  the  amount  of  the 
note  of  $1,624  in  Confederate  treasury  notes.  This  re- 
spondent refused  to  receive  them,  because  such  notes 
were  then  depreciated  enormously  below  the  value  of 
gold.  No  money  was  produced,  and  no  tender  actually 
made  to  this  respondent,  but  if  it  had  been,  he  would 
have  refused  it  for  the  reason  above  stated." 

This  fact  then  stands  confessed  by  the'  pleadings, 
namely,  that  about  the  maturity  of  the  note  the  holder 
was  waited  upon  by  the  maker  or  his  agent,  and  was 
offered  the  amount  of  the  note  in  the  currency,  for 
which  as  we  have  seen  it  called.  But  whether  this 
offer  was  so  made  as  to  constitute  any  actual  tender,  is 
the  only  point  in  issue  ?  This  I  think  is  determined 
by  the  testimony  of  Mrs.  Walker,  who  made  it  Her 
statement  is,  that  when  she  called  upon  Mr.  Lohman 
to  pay  this  note,  she  informed  him  of  her  business,  and 
''proposed  to  pay  the  money  and  get  the  note;  that 
she  had  $1800  with  her,  held  it  in  her  hand,  and  showed 
it  to  him,  and  offered  to  pay  him  the  amouut  of  the 
note,  but  he  declined  it,  saying  he  would  not  receive 
Confederate  money,  that  he  had  paid  gold  and  silver 
for  the  note,  and  would  not  receive  anything  else."  It 
will  be  conceded  that  the  legal  incidents  of  a  valid  ten- 
der are  the  actual  production  and  proffer  of  the  precise 
sum  due,  so  as  to  relieve  the  creditor  of  anything  on 
his  part  to  be  done  to  reap  the  full  fruition  of  his  con- 
tract. But  these  may  be  dispensed  with,  either  ex- 
pressly or  impliedly,  by  the  creditor.     The  doctrine  is 


Digitized  by 


Google 


Lohman 


Crouch 
&  als. 


COUBT   OF   APPEALS   OF   VIRGINIA.  345 

a  reasonable  one.  It  is  accommodated  to  the  circum-  isa. 
stances  of  each  case,  so  as  to  give  to  the  respective  par-  *^TermL^ 
ties  the  natural  and  intended  benefits  of  their  acts. 
Thus,  if  it  be  objected  in  this  case  that,  according  to 
the  pretensions  of  Lohman,  there  was  no  actual  pro- 
duction of  the  money,  we  may  well  exclaim  what  was 
the  necessity  of  it,  when  his  refusal  was  in  no  wise 
predicated  of  its  non-production,  but  was  such  as  to 
waive  by  the  strongest  implication  the  necessity  of  pro- 
ducing it ;  and  again,  if  the  objection  be  that  the  ten- 
der was  for  more  than  the  whole  debt,  the  question 
recurs,  whether  the  creditor  by  not  objecting  for  the 
want  of  change,  but  for  a  different  and  collateral  cause, 
did  not  thereby  abandon  this  objection.  Thus,  in  the 
case  otBevans  v.  Rees^  5  Mees.  &  Welsb.  R.  306,  Lord 
Abinger  said  :  **I  am  not  disposed  to  lay  down  gen- 
eral propositions,  unless  where  it  is  necessary  to  the  de- 
cision of  the  case  ;  but  I  am  prepared  to  say,  that  if  the 
creditor  knows  the  amount  due  to  him,  and  is  offered  a 
larger  sum,  and  without  any  objection  on  the  ground 
of  want  of  change,  makes  quite  a  collateral  objection, 
that  will  be  a  good  tender."  I  conclude,  therefore, 
that  the  tender  in  this  case  was  a  good  one,  and  that  if, 
instead  of  retaining  the  sum,  the  debtor  had  taken  in- 
stant measures  to  set  it  aside,  or  bring  it  into  court  for 
the  creditor,  it  would  have  availed  to  stop  interest.  At 
any  rate,  the  debtor  has  made  no  default,  and  in 
coming  into  equity  for  relief,  need  not  be  subjected  to 
terms,  and  is  well  entitled  to  ask  to  stand  upon  the 
literal  terms  of  his  agreement,  even  upon  the  ruling  in 
^VfiiU  V.  Atkinson, 

But  the  complainant  in  this  case  specially  invokes 
the  relief  authorized  by  the  4:th  section  of  the  act  of 
March  3,  1866.  This  section  contemplates  and  pro- 
vides for  two  classes  of  ^^honajide  and  actual  tenders  in 
Confederate  States  treasury  notes ;"  one  of  tenders  at 
the  maturity  of  the  claim,   and  the  other   of  tenders 
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1M9.  after  the  maturity  of  the  claim.  In  both  a  court  of 
^T^rm^  equity  is  authorized  to  grant  relief,  subject,  however,  to 
—  two  conditions  :  Jirst^  that  it  shall  not  appear  '^that  the 
V.  creditor  was  justified  in  refusing  to  accept  the  amount 
^^&z^  tendered  in  consequence  of  a  substantial  and  decided 
depreciation  of  said  currency  after  the  time  at  which 
payment  ought  to  have  teen  made,  and  before  the  time 
at  which  the  tender  was  made  ;  and  secandly^  that  it 
shall  not  otherwise  appear  to  be  inequitable  to  grant 
such  relief."  Th^  first  of  these  conditions  is  pregnant 
of  meaning  and  instruction  upon  the  application  of  the 
scale  in  this  case.  It  bases  an  exception  upon  the  fact 
of  a  signal  depreciation  between  the  time  of  maturity 
and  the  time  of  tender,  leading  irresistibly  to  the  con- 
clusion, that  payment  or  tender  of  payment  is  regular, 
legitimate  and  imobjectionable  at  the  former  period. 
It  virtually  appoints  the  maturity  of  the  claim  as  the 
time  for  ascertaining  the  value  of  the  Confederate 
notes,  or  '^other  equal  or  hetter  currency"  to  be  tendered 
or  received  in  discharge  of  it.  We  should,  therefore, 
violate  the  plain  meaning  of  this  provision  under  which 
we  are  called  upon  in  this  case  to  act,  if  we  were  to 
yield  to  the  appellant's  demand  to  scale  his  claim  as  of 
the  date  of  its  execution  rather  than  of  its  maturity. 
But  it  is  supposed  and  urged  that  this  4:th  section 
should  be  controlled  or  modified  in  this  respect  so  as 
to  be  reconciled  to  the  2nd  section  of  the  same  act, 
which,  it  is  said,  applies  tlie  scale  at  the  date  of  the 
contract.  But  this  assumption  is  incorrect.  There  is 
no  such  restriction  in  this  section.  It  existed  in  the 
act  of  1781  before  the  adoption  of  the  constitution  of 
the  U.  S.  A  new  duty  grew  out  of  that  constitution 
and  was  devolved  upon  the  assembly  of  1866;  and 
that  was,  so  to  frame  their  laws  for  the  adjustment  of 
Confederate  liabilities  as  not  to  violate  the  constitu- 
tional provision  against  laws  impairing  the  obligation 
of  contracts.     In   obedience  to    this  requirement  the 
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assembly  of  1866  departed  from  the  precedent  of  1781,  i869. 
and  instead  of  confining  the  scale  to  the  time  of  the  ^^!!^^ 
contract,  as  did  the  act  of  1781,  took  care  to  provide 
the  alternative  of  *  ^such  other  time  as  may  to  the  court  seem 
right  in  the  particular  case^  "  so  that  the  court  might  at 
all  times,  further  and  effectuate  the  understanding  of 
the  parties,  and  avoid  any  violation  of  their  contract. 
It  has  been  supposed  that  the  fifth  section  of  the  act  of 
1781  assimilated  that  act  to  the  present  one  so  far  as 
the  designation  of  the  time  to  apply  the  scale,  is  con- 
cerned ;  but  it  is  manifestly  a  larger  discretion  given 
the  court '  Ho  award  such  judgment  as  to  them  shall  appear 
just  andeqidtaUe^^'^  without  pointing  specially  as  this  lat- 
ter act  does,  to  the  period  of  scaling.  Upon  this  ques- 
tion of  legislative  intent,  some  light  may  be  obtained 
by  reverting  to  an  antecedent  law  upon  the  subject  of 
the  currency.  I  refer  to  the  act  of  October  14,  1863, 
ordaining  the  currency  in  which  contracts  on  or  after 
the  20th  of  October  1863,  shaU  be  deemed  to  be  paya- 
ble. *  It  designates  it  as  ^^the  currency,  which,  at  the 
time  the  contract  becomes  payable^  shall  be  receivable  in 
payments  to  the  State,  &c."  It  is,  therefore,  another 
and  instructive  instance,  in  which  the  legislature 
adopts  'Hhe  tims  the  contract  becomes  payable^^  as  the 
proper  juncture  to  fix  the  liabilities  of  the  parties. 

But  after  all,  the  function  of  courts  is  restricted  to 
the  proper  interpretation  and  due  execution  of  con- 
tracts. They  have  no  authority  to  modify  or  alter  the 
contracts  that  may  be  submitted  to  them  for  construc- 
tion or  execution.  When  the  t^ue  understanding  of 
the  parties,  has  been  arrived  at  it  becomes  in  itself  a 
law  to  the  court,  and  demands  a  scrupulous  fulfilment. 
The  legislature,  also,  is  incompetent  to  control  or  vary 
contracts,  and  any  law  having  that  effect,  is  simply 
void.  Our  enquiry  in  this  case  must,  therefore,  be  di- 
rected to  ascertain  in  what  way  the  contract  between 
the  maker  and  holder  of  this  note,  is  to  be  executed 
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1869.      under  existing  circumstances,   in  conformity  with  its 
Terah'   ^^"^  obligation,  and  with  legal  principles. 

They  were  both  dealing  in  an  unstable  and  precarious 
VT""  currency.  It  was  inconvertible,  and  its  payment,  indefi- 
nite in  point  of  time,  was  contingent  upon  the  ratifica- 
tion of  a  treaty  of  peace  between  the  Confederate 
States  and  the  United  States.  We  have  only  to  revive 
our  recollections  by  consulting  the  table  that  has  been 
given  in  evidence,  to  renew  our  appalling  sense  of  its 
rapid  and  progressive  depreciation.  We  can  more 
sensibly  feel  and  test  this  by  working  out  results  by 
this  table.  Suppose  Lohman,  in  the  choice  offered 
him,  had  taken  the  first  note  of  ^1,537,  he  would  only 
have  given  for  it  in  gold  $341,  and  would  have  realized 
at  its  maturity  only  $160,  showing  a  loss  upon  the 
operation  in  the  course  of  five  months  of  $181.  So, 
when  he  chose  the  second  note,  he  paid  for  it  in  real 
value  only  about  $383  11.  Such  experience  banished 
credit  from  business  and  pecuniary  transactions  dur- 
ing the  Confederacy,  and  made  cash^  a  necessity  in  all 
dealings.  Wherever  credit  was  given,  unless  it  was 
long  enough  to  survive  this  currency,  it  necessarily  en- 
tailed loss  and  often  most  grievous  loss.  Hence  when 
the  outcry  of  hardship  is  raised  against  the  courts  in 
the  execution  of  these  Confederate  contracts,  it  is  not 
due  to  their  judgments,  but  rather  to  the  evils  insepa- 
rable f ro|n  such  a  deplorable  state  of  the  currency.  It 
is  not  in  the  power  or  within  the  province  of  courts  to 
avert  or  redress  ills  proceeding  from  such  a  revolu- 
tionary state  of  society,  trade  and  curtency.  If  the 
appellant's  pretension  is  sustained,  and  this  note  is  to 
be  scaled  as  of  its  date,  then  he  makes  a  profit  of  near 
$700,  receiving  $1,032  for  what  cost  him  in  real  value, 
but  $383,  at  the  time  of  his  purchase  ;  his  claim,  there- 
fore, is  two-fold  ;  to  escape  what  he  denounces  through 
his  counsel  here  as  an  atrocious  wrong,  and  reap  a 
profit  of  a  kind   he   could  never  have  contemplated. 
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But  if  he  may  thus  obtain  a  profit  without  the  scope     isee. 
and  intent  of  his  bargain,  may  not  his  adversary  enjoy  "^Terau^ 
a  gain  which  results  to  him  as  the  fruit  of  his  bar- 
gain? In  any  event,  there  must  be  a  loss  on  one  side 
and  a  gain  on  the  other,  and  it  is  the  province  of  the    ^^'^ig. 
court  to  fix  it  according  to  the  understanding  of  the 
parties  and  the  legal  effect  of  their  dealings. 

Hazard  and  speculation,  after  acertainperiod^  entered 
of  necessity  into  all  dealings  with  this  paper  money. 
I  will  not  say  that  there  might  not  have  been  some 
folks  of  small  commerce  in  life  or  business,  who  re- 
garded it  and  dealt  with  it  as  with  stable  and  real 
values;  but  they  were  the  exceptions  from  which  no 
rule  for  judiciar guidance  can  be  safely  or  properly 
drawn.  It  is  not,  therefore,  a  matter  oipresiuiiption  to 
impute  risk  to  Confederate  credits  at  a  marked  stage  of 
this  depreciation;  it  was  necessarily  in  the  contemplation 
of  the  parties,  at  least,  by  intendment  of  law,  if,  in 
some  rare  cases,  it  were  not  so  in  fact.  How  else  shall 
we  account  for  the  signal  and  notorious  fact,  that  credit^ 
from  having  universally  prevailed,  gave  way  during  the 
Confederacy  to  cash  in  all  business  transactions?  It 
was  plainly  because  credit  in  such  a  currency,  was  unsafe 
and  impracticable. 

When  we  come,  therefore,  after  the  expiration  of 
this  currency,  to  pronounce  upon  debts  payable  therein 
at  future  dates,  we  must  necessarily  determine  who, 
according  to  the  fair  intent  of  the  parties  and  the  prin- 
ciples of  law, — creditor  or  debtor, — is  to  bear  the  loss 
incident  to  this  depreciating  medium.  It  will  be 
readily  conceded  that  it  would  be  competent  for  the 
parties  to  provide  for  such  contingency  in  their  agree- 
ment; but  in  the  absence  of  such  provision  we  must 
look  into  the  nature  of  the  contract  and  the  rights  of 
the  parties  to  discern  where  this  liability  properly  rests. 
In  case  of  a  deferred  payment,  it  is  but  a  reasonable 
inference  that  the  debtor,  in  thus  stipulating  for  credit, 
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iMO.  had  a  motive  for  it,  and  expected  a  benefit  from  it. 
January  ^y^  ^^^  ^^^  know  or  be  able  to  conjecture  the  motive 
or  the  benefit;  but  he  is  not  the  less  entitled  to  gratify 
the  one  or  enjoy  the  other.  Nay,  more;  if  he  has  no 
special  design  in  the  indulgence,  for  which  he  bargains, 
and  it  be  the  mere  result  of  a  vague  or  visionary 
caprice,  he  acquires  all  the  incidental  advantages  that 
attend  upon  this  delay,  whether  contemplated  or  not, 
and  they  cannot  be  wrested  from  him  without  a  viola- 
tion of  his  contract.  When  one  engages  to  pay,  at  a 
future  day,  the  notes  of  a  depreciated  and  depreciating 
currency,  who  can  rightfully  undertake  to  say  that  the 
obligor  did  not  count,  as  he  reasonably  might  have 
done,  upon  a  greater  facility  of  payment  from  the 
greater  cheapness  of  the  paper,  and  the  consequent  ad- 
vance of  prices  at  that  day?  Or  how  can  he  be  denied 
such  advantages  if  they  really  occur,  although  he  may 
not  have  reckoned  or  foreseen  them?  Whatever  may 
be  his  bargain,  he  is  entitled  to  its  legitimate  fruits. 
So,  on  the  other  hand,  if  the  creditor  gets,  on  the 
agreed  day,  the  commodity  for  which  he  contracted, 
though  fallen  in  value  since  the  date  of  the  contract, 
he  suffers  no  wrong,  though  it  prove  a  loss,  for  the 
simple  and  obvious  reason  that  he  gets  all  he  bargained 
for;  and  in  case  of  default,  his  measure  of  recovery  is 
the  value  of  the  commodity  at  the  time  of  delivery, 
and  not  at  the  date  of  the  contract. 

This  reasoning  is  strikingly  exemplified  by  the  facta 
of  this  case.  The  appellee.  Crouch,  got  two  years' 
time  on  his  purchase.  This  indulgence  was,  of  course, 
a  material  and  valuable  ingredient  in  his  contract.  The 
medium  of  payment  became  so  cheapened,  that  at  the 
end  of  one  year  he  sought  to  discharge  both  of  the  de- 
ferred instalments,  and  failing  at  that  time  to  retire  his 
last  note,  he  was  prompt  and  particular  in  oflfering  to 
meet  it  at  maturity.  Can  it  be  denied  that  he  faithfully 
did  all  he  agreed  to  do?     The  only  justification  at- 
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tempted  for  the  rejection  of  this  tender,  was  the  great  isen. 
depreciation  of  the  paper ;  but  there  seems  to  me  to  be  ^^rm^^ 
no  mode  of  sustaining  this  plea,  except  by  interpolat-  ■ 
ing  in  the  contract  a  condition  that  does  not  pertain  to 
it ;  namely,  to  be  payable  in  Confederate  notes,  pro-  ^^is. 
vided  they  had  not  fallen  in  value  since  the  contract. 
It  is  needless  to  say  that  the  whole  spirit  of  the  law, 
which  inflexibly  upholds  the  sanctity  of  contracts,  would 
revolt  against  such  a  change  of  the  agreement,  and 
such  a  dangerous  precedent  as  it  would  be  of  the  delib- 
erate infraction  of  the  terms  of  the  parties.  The 
obligation  of  the  creditor  to  assume  the  risk  of  depre- 
ciation in  such  a  case,  inheres,  exjiistitia,  in  his  agree- 
ment to  receive  at  a  future  day  depreciating  paper 
money.  He  was  bound  to  contemplate  the  probability  of 
a  farther  decline,  and  if  he  did  not  guard  against  it  it 
was  his  fault,  and  he  must  take  the  consequences.  That 
this  contingency  was  in  the  mind  of  the  appellant,  is 
probable  from  his  selection  of  the  last  note.  He, 
doubtless,  thought  that  safest,  as  it  had  the  greater 
chance  of  surviving  the  war,  and  of  being  realized  in 
a  better  or  improved  currency.  Should  he  thus  bar- 
gain for  this  benefit,  and  now  refuse  to  bear  the  ad- 
verse chance  which  has  befallen  him  ?  It  is  never  a 
hardship  to  be  required  to  abide  one's  bargain  ;  there 
may  be  an  individual  loss  in  it  ;  but  it  becomes  a  solemn 
pledge  to  the  public  of  the  cost  at  which  the  law  pro' 
tects  the  interest  of  trade,  the  honor  of  pecuniary 
dealings,  and  the  sanctity  of  contracts. 

This  appeal  was,  doubtless,  allowed  to  give  us  an 
opportunity  of  reviewing  the  case  of  Dearing'^s  adm^x 
V.  RucJceVj  in  which  there  was  a  division  of  opinion. 
I  have  accordingly  reconsidered  that  case  in  its  bear- 
ing upon  this,  with  a  full  and  honest  purpose  to  change 
my  opinion,  if,  upon  a  patient  review  of  it,  I  became 
aware  of  its  error.  I  have  not,  therefore,  gone  over 
the  grounds  or  authorities  that  were  so  well  taken  and 
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1809.      expounded  by  my  brother  Joynes  in  that  case,  but  have 
^Term?^  Only  pursued  with  brevity  the  course  of  reasoning  that 
■  led  me  to  concur  in  his  opinion,  and  now  conducts  me 
to  a  reaffirmance  of  it. 


Lohman 


Crouch 
&al!i. 


For  these  reasons,  I  am  of  opinion  that  there  is  no 
error  in  the  decree  of  the  court  below,  which  may  not 
be  amended  here.  As  already  intimated,  interest 
should  be  allowed  on  the  sum  decreed,  from  the  date  of 
the  tender,  the  19th  of  July,  1804. 

JoYNES,  J.     I  concur  with  Judge  Rives  in  thinking— 

1.  That  the  evidence  proves,  that  ''according  to  the 
true  understanding  and  agreement  of  the  parties,"  the 
note  in  this  case  was  payable  in  Confederate  treasury 
notes,  and  that  this  evidence  was  admissible  against 
Lohman,  the  endorsee. 

2.  That  the  evidence  proves  that  Crouch  made  a  suf- 
ficient tender  to  Lohman  of  the  Confederate  notes  pay- 
able on  said  note,  within  the  meaning  of  the  fourth 
section  of  the  act  of  March  3,  1866. 

3.  That  Crouch  not  being  therefore  in  default,  the 
court  has  no  authority  to  impose  any  equitable  condi- 
tions upon  him  beyond  the  payment  of  the  sum  due  on 
the  note. 

4.  That  the  tender  was  not  sufficient  to  stop  interest, 
because  it  does  not  appear  that  the  money  was  kept  in 
readiness  to  be  paid  whenever  it  might  be  called  for. 
Gyle^H  V.  Uall^  2  P.  Wms.  p.  378  ;  Shwtuilcer  v.  JS^kMs^ 
6  Gratt.  592  ;  Gammon  v.  Stoncy  1  Ves.  sen.  R.,  339. 
And,  therefore, 

5.  That  the  decree  should  be  amended  so  as  to  make 
the  interest  run  from  the  maturity  of  the  note,  and 
that  so  amended  it  should  be  affirmed. 

If  there  had  been  no  tender,  I  think  the  court  should 
have  imposed  equitable  terms  on  the  plaintiflF.  White 
V.  Atkinwiij  2  Wash.  94,  establishes  that  when  a  con- 
tmct  for  the  purchase    of  land  is  made  in   a  currency 
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which  is  already  greatly  depreciated,  and  which  is  con-  J^ee. 
stantly  undergoing  still  further  depreciation,  speicific  Term, 
execution  will  not  be  decreed  in  favor  of  a  vendee  who 
is  in  default,  upon  his  merely  paying  the  purchase  mo- 
ney and  interest  according  to  his  contract.  The  same  ""^^^is!^ 
principle  applies  equally  in  a  bill  to  redeem  an  incum- 
brance. I  incline  to  think,  however,  that  all  that  Loh- 
man could  have  insisted  on  would  have  been  that 
Crouch  should  have  been  required  to  pay  him  the 
value  of  the  Confederate  money  he  paid  Wyatt  for  the 
note — that  would  have  saved  Lohman  from  loss ; 
while  to  give  him  the  full  value  of  the  land,  which  was 
not  his,  would  be  to  give  him  more  than  he  parted 
with ;  and  thus  to  exceed  the  demands  of  equity.  It  is 
true  that,  as  a  general  rule,  when  a  mortgagee  assigns 
the  mortgage  for  a  consideration  which  is  less  than  the 
sum  due  upon  the  mortgage,  the  assignee  is  entitled  to 
the  benefit  of  his  bargain,  and  the  mortgagor  will  xfot 
be  allowed  to  redeem  upon  paying  to  the  assignee  what 
the  mortgage  cost  him  ;  he  must  pay  all  that  is  due  on 
it.  Phillips  V.  Vaughan,  1  Vern.  R.  336 ;  Williams  v. 
Springfield^  ib.  476.  That  rule  is  obviously  just,  where 
the  only  condition  of  redemption  is  the  payment  of 
what  the  mortgagor  owes  under  his  contract.  But  I 
doubt  whether  that  rule  can  justly  be  applied  to  an 
exceptional  case  where,  as  in  White  v.  Atkinson^  the 
court  requires  more  than  the  payment  of  the  agreed 
purchase  money.  It  requires  more,  in  order  to  do  jus- 
tice to  the  defendant,  and  justice  is  done  to  him  when 
he  is  paid  for  all  he  ever  parted  with,  and  is  thus  pro- 
tected against  loss, 

MoNCURE  P.  dissented. 

Decbee  amended  so  as  to  give  interest  from  the  ma- 
turity of  the  note,  and  aflBrmed. 
23 
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^irltmonl 


IMB. 


"'t^™"  Rich.  Fbed.  &  Pot.  R.  R.  Co.  v.  Snead  &  Smith. 


Term, 


March  8. 
(Absent  Moncure*  P.) 

1.  R.  the  president  of  a  railroad  company,  sig-ns  his  name  with- 
out any  addition,  to  a  due  bill,  acknowledging*  that  there  is  due 
to  S.  &  S.  $484,  in  full  of  labor  performed  on  cottage  lot  of  the 
railroad  company.  It  being  uncertain  on  the  face  of  the  note, 
whether  the  labor  was  performed  for  R.  or  the  company,  pa- 
rol evidence  is  admissible  to  ascertain  that  fact. 

2.  The  authority  of  the  president  of  a  railroad  company  to  make 
contracts  for  necessary  labor  for  the  company,  is  incident  to 
his  office.  And  he  may  furnish  evidence  of  the  amount  payable 
under  the  contract,  either  before  or  after  the  service,  and  put 
^hat  evidence,  in  his  discretion,  into  the  form  of  a  due  bill  or 
promissory  note ;  unless  such  power  is  restricted  by  special 
legislation,  or  by  regulations  o^  the  company  known  to  the 
other  contracting  party. 

3.  Where  the  question  in  the  appellate  cour^  is,  whether  a  verdict 
is  contrary  to  the  evidence,  where  the  ultimate  facts  upon 
which  the  legal  conclusion  in  the  case  must  rest,  are  to  be 
deduced  by  balancing*  the  different  facts  proved,  and  by 
weighing  and  comparing  the  inferences  to  be  drawn  from 
them,  respect  should  be  paid  to  the  verdict  and  judgment  of 
the  court  below. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  the  city  of  Richmond,  brought  by  Joseph  H.  Snead 
and  Benj.  E.  Smith,  late  partners,  against  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad  Company, 
to  recover  the  hires  of  slaves  which  the  plaintiflfs  al- 
leged were  employed  by  the  company.  The  declara- 
tion contained  only  the  common  counts. 

Upon  the  trial  the  question  in  dispute  was,  whether 
the  slaves  had  been  hired   by   Edwin  Robinson,  who 

*He  was  a  relation  of  the  parties. 
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was  at  the  time  the  president  of  the  company,  for  him-      is®, 
self  or  for  the  company.     The  jury  found  a  verdict  for  *^^rm^ 

the  plaintiffs,  for  the  sum  of  four  hundred  and  eighty- 

four  dollars,    with  interest  thereon  from  the  21st  of  &PotR. 
May   1856   till   paid;   and  the   defendants   thereupon     ^^*^- 
moved  the  court  for  a  new  trial  on  the  ground  that  the  snead  & 
verdict  was  contrary  to  the   evidence;  but  the  court    ^™*^* 
overruled  the  motion,  and  rendered  a  judgment  on  the 
verdict;  and  the  defendants  excepted,   and  obtained  a 
supersedeas.     The  material  facts,  as  they  appeared  to 
this  court,  are  stated  by  Judge  Joynes  in  his  opinion. 

Steger  <&  Sands,  for  the  appellants. 
Lyons  <&  August^  for  the  appellees. 

Joynes,  J.  This  is  an  action  of  assumpsit  by  Snead 
and  Smith  against  the  Bichmond,  Fredericksburg  &  Po- 
tomac Eailroad  Company,  to  recover  for  certain  work 
and  labor  performed  by  the  slaves  of  the  plaintiffs. 
The  declaration  contains  only  the  common  counts.  And 
the  principal  question  is,  whether  the  money  claimed 
by  the  plaintiffs  is  due  from  the  railroad  company  or 
from  Edwin  Robinson,  who  was  president  of  the  com- 
pany at  the  time  the  work  was  done.  The  jury  found 
a  verdict  for  the  plaintiffs;  and  the  court  overruled  a 
motion  of  the  defendants  for  a  new  trial.  The  bill  of 
exceptions  certifies  the  facts  found  on  the  trial.  Such 
was  the  obvious  intention  of  the  certificate,  and  I  per- 
ceive no  inconsistency  between  any  of  the '^facts''  cer- 
tified. It  is  not  enough,  however,  that  a  bill  should 
purport,  by  its  terms,  to  certify  ''the  facts  proved,"  if 
such  is  really  not  the  substance  of  what  is  certified. 
VaiderCs  case^  12  Gratt.  717. 

The  plaintiffs  gave  in  evidence  the  following  paper, 
the  body  and  signature  of  which  were  proved  to  be  in 
the  handwriting  of  Bobinson,  the  president  of  the 
company,  and  which  was  given  by  him  to  one  of  the . 
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1800.      plaintiffs  apon  a  settlement  for  the  work,  which  is  the 
^^rm^  ground  of  the  present  claim: 


«[<=^-^  ''Richmond,  May  31, 1856. 

R.  Co 

V.  $484.     Due  Joseph  H.  Snead  and  Benjamin  E.  Smith 

sncad  &  f^^,  hundred  and  eisrhty-four  d(*llars,  in  full,  of  labor 

Smith.  &     ^  >  ' 

performed  on  cottage  lot  of  the  railroad  company,  the 
same  payable  on  demand,  with  interest  from  date. 

Ed.  Robinsoii,^'' 

It  does  not  distinctly  appear,  from  the  terms  of  this 
paper,  whether  it  was  designed  to  acknowledge  a  debt 
due  by  Robinson,  who  signed  the  paper  in  his  own 
name,  or  by  the  company,  whose  officer  and  agent  he 
was,  and  upon  whose  lot  the  work  is  stated  to  have 
been  done.  The  language  is  ambiguous  and  consistent 
with  either  view,  and  parol  evidence  of  the  considera- 
tion, and  of  the  origin  of  the  paper,  is  admitted  to  ex- 
plain its  meaning  in  this  respect.  Early  v.  Wilkinson^  9 
Gratt.  68,1  Am.  Lead.  Cas.  606,  3ded.,notesto5a^Aio«€ 
V.  Budling;  Na^hv.  Tmm^,  5  Wall.  U.  S.  R.  689.  That 
would  be  so,  even  if  the  action  were  founded  on  the 
paper  itself.  It  is  so  a  fortiori  where  the  action,  as  in 
this  case,  is  founded  on  the  original  consideration. 

It  was  proved  on  the  part  of  the  plaintiffs,  among 
other  things,  that  they  removed  to  Ashland,  where  the 
cottage  lot  is  located,  in  the  fall  of  1854;  that  Robin- 
son, who  was  the  president  of  the  railroad  company, 
applied  to  the  plaintiff  Snead  to  hire  the  hands  of  the 
plaintiffs,  and  agreed  to  give  him  $1  25  a  day  for  each 
of  them;  that  during  the  months  of  November  and 
December  1854,  the  hands  worked  under  the  direc- 
tion of  one  Thompson,  who  was  a  section  master  upon 
the  railroad  of  the  defendants;  that  in  January  1855, 
the  hands  of  the  plaintiff  were  turned  over  to  the  con- 
trol and  management  of  the  plaintiff  Smith,  who  made 
all  the  contracts  for  work  done  by  them  and  kept  the 
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accounts ;  that  they  were  seen  at  work  under  the  di-      i8«. 
rection  of  Thompson,  the  section  master,    sometimes    Term^ 

upon  the    railroad  of  the  defendants  and  sometimes 

upon  the  cottage  lot,  the  property  of  defendants  ;  that  &  Pot  r. 
some  of  the  first  work  done  by  the  hands  of  the  plain-     ^'  ^ 
tiffs  were  paid  for  by  the  defendants  ;  and  that  between  Snead  & 
1852  and  1856  one  Taylor  was  employed  by  said  Rob-      ™ 
inson  to  do  work  upon  the  cottage  lot  of  the  defend- 
ants, for  which  work  he  was  paid  by  defendants.     It 
was  further  proved  by  the  plaintiflfs,  that  in  the  spring 
of  1856,   the  plaintiff  Smith  being  about  to  remove 
from  Ashland  to  the  county  of  Lunenburg,  the  plain- 
tiff Snead  advised  him  to  go  down  to  Richmond  and 
settle  the  accounts  with  the  defendants  ;  that  Smith 
went  down  accordingly, '  and  when  he  returned  told 
Snead  that  he  had  taken  a  note  with  interest,  but  that 
in  consequence  of  the  action  of  Thompson  he  had  been 
compelled  to  lose  about  $100. 

These  are  all  the  material  facts  proved  by  the  plain- 
tiffs, except  one  or  two,  to  be  mentioned  hereafter. 

The  defendants  gave  in  evidence  certain  proceedings 
of  the  board  of  directors  of  the  railroad  company,  and 
other  documents  connected  therewith,  from  which  the 
following  facts  appear  : 

In  the  year  1836,  the  railroad  company  purchased, 
for  the  purpose  of  procuring  timber  and  wood  for  the 
use  of  the  railroad,  a  tract  of  over  400  acres  of  land, 
on  which  Ashland  is  now  situated.  A  cottage  was 
subsequently  built  upon  this  land,  but  the  date  of  its 
erection  does  not  appear,  though  it  seems  to  have  been 
erected  prior  to  November  1852.  In  November  1852 
the  board  of  directors  passed  a  resolution  authorizing 
the  president  to  convey  a  title  upon  payment  of  the 
purchase  money,  to  such  persons  as  had  purchased  or 
might  purchase  any  portion  of  the  lands  of  the  com- 
pany in  the  neighborhood  of  the  cottage.     This  build- 
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1809.      ing  was  erected  at  the  expense  of  the  railroad  com- 
^Tcrm^  pany.     In  July  1857  the  board  passed  a  resolution 

reciting  that  the  president  had,  under  the  authority  con- 

&  Pot  E.  f  erred  by  the  resolution  of  November  1852,  disposed  of 
R.^co.  ^3  acres  and  a  fraction,  of  the  land,  comprising  lots  No. 
snead  A  22,  23  and  24,  to  himself  and  others  associated  with 
him  in  the  improvement  known  as  the  Hotel  property, 
and  that  upon  said  lot  No.  24,  a  building  known  as  the 
Cottage  building  had  been  located  at  the  expense  of 
the  company,  the  cost  of  which,  with  such  other  im- 
provements as  had  been  made  in  like  manner,  was  to 
be  refunded  by  the  said  purchasers,  and  directing  a 
conveyance  of  the  said  property  to  Edwin  Eobinson 
and  his  associates,  upon  payment  of  the  cost  of  such 
improvements  and  interest,  to  be  ascertained  by  the 
treasurer  and  superintendent.  In  September  1857  a 
resolution  was  adopted  appointing  one  arbitrator  to  act 
with  another  to  be  selected  by  the  Ashland  Hotel  Com- 
pany, for  the  purpose  of  ascertaining  the  expenses 
which  had  been  incurred  by  the  company  in  the  erec- 
tion of  the  cottage  and  other  buildings,  and  in  the  im- 
provement of  the  adjoining  grounds.  In  April  1858 
the  arbitrators  made  their  report,  in  which  they  stated 
that  the  railroad  company  furnished  all  the  materials 
and  executed  all  the  work  for  the  cottage  building,  ex- 
cept the  painting,  plastering,  a  portion  of  the  window 
blinds,  and  the  gas  fixtures  ;  that  in  respect  to  the 
gravelled  walk  and  the  decorations  of  the  lawn,  the 
gravel,  and  most  of  the  labor  of  spreading  it,  were  fur- 
nished by  the  railroad  company,  and  that  the  cutting 
down  of  the  trees  and  wood  on  the  lawn,  and  the  grub- 
bing and  shrubbing  of  the  lawn  were  done  by  the  rail- 
road company,  and  that  the  balance  of  the  work,  such 
as  grubbing,  ploughing  and  grass  seeding,  were  done 
by  the  hotel  company.  They  assessed  the  cost  of  the 
improvements  as  follows  : 
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The  cottage,  as  far  as  completed  by  the  railroad  com-     isao. 
pany, J2,160  00  ^^^^ 


Term. 


Bathing  house  and*  kitchen,      .         .         .  360  00- 

Gravelled  walk  and  work  on  lawn,  .  100  00  &  Pot  r. 

RCo. 


$2,600  00 

At  the  same  time  the  board  passed  a  resolution  con- 
firming the  report  of  the  appraisers,  and  reciting  that 
it  had  been  agreed  between  the  Railroad  Company  and 
the  Ashland  Hotel  and  Mineral  Well  Company,  that 
the  latter  company  should  pay  the  amount  assessed  by 
the  said  report,  and  that  the  property  upon  which  the 
said  cottage  and  other  improvements  were  located 
should  thereupon  be  conveyed  to  said  hotel  company, 
and  that  a  deed  had  been  executed  and  tendered  in 
accordance  with  said  agreement,  and  directing  the  treas- 
urer of  the  railroad  company,  before  the  delivery  of  the 
said  deed,  to  require  of  the  hotel  company  their  obli- 
gation, payable  on  demand  for  $4407  50,  with  interest, 
with  Edwin  Robinson  as  security,  who  should  exe- 
cute his  individual  bond  for  the  same  siun,  and  pay- 
able in  like  manner,  and  deposit  with  the  treasurer  one 
hundred  shares  of  the  stock  of  said  company,  with  a 
power  of  sale  as  a  further  security. 

It  was  further  proved  by  the  defendants  that,  for  sev- 
eral years  prior  to  1856,  Edwin  Robinson  claimed  the 
hotel  and  cottage  lots  as  his  own,  and  had  expended 
large  sums  in  the  improvement  of  them ;  that  he  built 
a  hotel  upon  the  hotel  lot,  which  he  kept  by  an  agent ; 
that  the  improvements  put  upon  the  property  by  Robin- 
son were  very  extensive,  the  cost  of  them  in  1856,  at 
which  time  they  had  all  been  completed,  being  some 
^50,000  or  $60,000 ;  that  he  had  built  and  paid  for  two 
cottages  on  the  cottage  lot,  and  had  also  paid  for  cer- 
tain additions  to  the  ball  room,  which  was  on  the  said 
lot,  and  for  certain  repairs  to  the  fencing  and  other  job 
work  on  the  said  lot,  all  before  1856 ;  that  the  cottage 
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1M9.      lot  was  used  by  Robinson  in  conjunction  with  the  hotel 
^t"^   lot,  the  ball  room,  billiard  saloon  and  bowling  alley 

being  on  the  cottage  lot;  that  Edwin  Robinson  was 

&  Pot  R.  the  principal  if  not  the  only  stockholder  in  the  Ash- 

^\^'    land  Hotel  and  Mineral  Well  Company ;  that  after  the 

snead  &  appraisement  aforesaid,  the  property  above  mentioned 

™    ■    was  conveyed  to  said  company ;  that  Robinson  about 

1855  and  1856  was  hard  run  for  money,  but  that  his 

credit   was   good,  and  he  could  always  borrow  large 

sums. 

It  was  proved,  on  the  part  of  the  plaintiffs,  in  addi- 
tion to  the  facts  already  mentioned,  that,  prior  to  the 
fall  of  1860,  Edwin  Robinson  had  failed,  and  left  the 
State  of  Virginia ;  that  he  was  a  man  of  integrity,  and 
that  the  plaintiff  Snead  had,  from  time  to  time,  lent 
him  money,  for  some  of  which  he  still  held  his  bonds ; 
that  payment  of  the  debt  claimed  in  this  action  was  not 
claimed  of  the  defendants  before  the  fall  of  1860  (when 
the  action  was  commenced),  because  the  plaintiffs  were 
not  in  want  of  money,  and  the  debt  bore  interest,  and 
was  considered  a  good  investment. 

It  was  further  proved  by  the  treasurer  of  the  def  end- 
•  ants,  that  while  Robinson  was  president  he  did  some- 
times execute  notes  for  the  defendants ;  that  these 
notes  were  in  printed  forms,  in  which  the  company 
promised  to  pay,  and  were  signed  by  Robinson  as  presi- 
dent ;  that  the  usual  mode  of  certifying  work  done  for 
the  company,  was  for  the  superintendent  to  certify 
what  was  done  and  its  value,  and  to  accompany  the 
certificate  with  an  order  on  the  treasurer  to  pay  it, 
which  was  the  course  required  by  the  regulations  of 
the  company ;  and  that  the  witness  had  never  known 
the  president  to  give  such  certificate  for  work  done 
for  the  company. 

The  defendants  further  proved  that  about  twelve 
years  before  the  trial  (which  was  in  March  1868),  a 
witness  who  met  the  plaintiff  Snead  at  Ashland,  heard 
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him  say,  that  he  was  very  busy  doing  some  work  for     i889. 
Mr.  Robinson  on  the  cottage  lot.                                         Term.^ 
These  are  all  the  material  facts  of  the  case.  

mi  .    .       t  1.     1  .    .  J  •  1    ^1      ^ch.  Fred 

1  he  original  contract  of  hiring  was  made  with  the  &pot.i{. 
plaintiff  Snead  by  Robinson,  who  was  then  the  presi-  ^  ^ " 
dent  of  the  railroad  company.  Both  he  and  the  com-  snead  & 
pany  were  then  probably  engaged  in  doing  work  upon 
the  cottage  lot,  though  it  does  not  appear  when  Robin- 
son commenced  his  improvements  upon  that  particular 
lot.  The  terms  of  the  contract,  except  as  to  the  price, 
do  not  appear;  as  far  as  appears  nothing  was  said 
about  the  particular  work  for  which  the  negroes  were 
hired,  or  as  to  the  party  who  was  to  pay  the  hire.  The 
contract  was  made  some  time  in  the  f$ill  of  1864,  and  the 
slaves  worked  in  the  months  of  November  and  Decem- 
ber of  that  year.  What  particular  work  they  did  in 
those  months  does  not  appear;  but  it  does  appear  that 
the  work,  whatever  it  was,  was  done  under  the  direc- 
tion of  Thompson,  who  was  a  section  master  of  the 
defendants.  The  necessary  inference  is,  that  it  was 
work  done  for  the  defendants;  for  it  cannot  be  pre- 
sumed that  the  agent  of  the  defendants  would  have 
the  direction  of  the  hands  engaged  in  working  for  any 
party  other  than  the  defendants. 

Whether  there  was  a  new  contract  after  January  1, 
1855,  when  the  control  of  the  slaves  and  the  making 
of  the  contracts  for  their  labor,  were  turned  over  to 
the  plaintiff  Smith,  does  not  appear.  But  the  slaves 
still  worked  as  before,  under  the  direction  of  Thomp- 
son, who  was  still  a  section  master  of  the  defendants. 
They  so  worked,  sometimes  on  the  railroad  of  the  de- 
fendants, and  sometimes  on  the  cottage  lot.  And  it 
does  not  appear  that  these  slaves  worked  at  any  time 
upon  the  cottage  lot,  except  under  the  direction  of 
said  Thompson.  The  inference  must  be,  for  the  rea- 
son already  assigned,  that  all  the  work  done  by  them 
on  the  said  lot,  was  done  for   the  defendants,  and  that 
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1MB.      they  were  in  their  service.     They  were,  therefore,  em- 
T°  rm^  ployed  sometimes  upon  the  cottage  lot,  and  sometimes 

upon   the   railroad,    as  occasion  required,  but  always 

&  Pot.  R,  under  the  direction  of  Thompson. 

^^^'  And  accordingly  the  plaintiffs  understood  that  their 
snead  ft  contract  was  with  the  railroad  company.  Snead  ad- 
vised Smith  to  go  to  Richmond  to  settle  his  accounts 
with  the  company.  Smith  went  to  Richmond  and  had 
the  settlement,  and  when  he  came  back  told  Snead 
that  he  had  taken  a  note  with  interest,  but  that  in  con- 
sequence of  the  action  of  Thompson  he  had  been  com- 
pelled to  lose  about  $100.  Robinson  was  then  in  good 
credit. 

Why  should  Snead  then  treat  the  claim  to  be  settled 
as  one  against  the  company,  if  it  was  really  against 
Robinson?  And  what  had  Thompson  to  do  with  the 
claim,  except  as  the  agent  of  the  defendants,  under 
whose  direction  the  slaves  had  worked  in  their  service? 
It  further  appears,  that  the  payment  of  the  note  was 
not  sooner  demanded  of  the  defendants,  only  because 
it  bore  interest,  and  was  regarded  as  a  good  invest- 
ment. 

But  that  is  not  all,  for  it  appears  that  some  of  the 
first  work  done  by  the  plaintiffs'  slaves  was  paid  for  by 
the  defendants.  This  was  an  admission  that  the  slaves 
were  in  their  service,  and,  in  the  absence  of  notice  to 
the  company,  gave  the  plaintiffs  a  right  to  look  to  the 
defendants  for  the  payment  of  the  subsequent  hires,  at 
least  to  the  extent  of  all  the  work  done  upon  their 
property. 

It  is  true  that  Robinson  was,  at  the  same  time,  doing 
work  at  his  own  expense,  upon  the  cottage  lot;  but  it 
does  not  appear  that  the  slaves  of  the  plaintiffs  did  any 
work  on  that  lot,  or  elsewhere,  under  his  direction,  or 
under  the  direction  of  any  agent  or  servant  of  his. 
The  improvements  put  upon  the  cottage  lot  by  him 
may   have  been  more  extensive  and  costly  than  those 
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put  upon  it  by  the  defendants,  but  it  appears  that     imo. 
those  of  the  defendants  amounted  to  $2,600,  at  least.  ^^^ 
And  while  Robinson  claimed  the  lot  under  an  execu- 


Smltb. 


tory  agreement  with  himself  as  president  of  the  com-  &  Pot  r. 
pany,  with  the  terms  of  which  he  had  not  yet  complied,     ^  ^' 
and  which  had  not  yet  been  assented  to  by  the  board  snead  a 
of  directors,  the   title  was  confessedly  in  the  defend- 
ants, and  so  remained  until  after  April  13,  1858. 

It  is  insisted,  however,  that  the  appraisement  of  the 
arbitrators  shows  that  of  the  $2,600  assessed  by  them 
as  expended  by  the  railroad  company  upon  the  im- 
provement of  the  cottage  lot,  only  $100,  was  for  such 
labor  as  would  probably  be  performed  by  slaves.  But 
this  proves  nothing  against  the  plaintiffs.  They  were 
not  privy  to  that  appraisement,  and  are  not  bound  by 
it  The  slaves  may  have  performed  labor  in  connec- 
tion with  the  cottage,  bathing  house  and  kitchen,  and 
which  was,  therefore,  embraced  in  the  first  two  items 
of  $2,150,  and  $350,  or  it  may  have  been  the  intention 
of  Robinson  to  charge  himself  with  the  payment  of  the 
note  held  by  the  plaintiffs,  although  the  work  was  done 
for  and  on  the  credit  of  the  company,  and  he  may, 
therefore,  have  given  no  account  of  it  to  the  arbitra- 
tors. But,  however  all  this  may  have  been,  and  what- 
ever Robinson  may  have  done  or  intended,  without  the 
knowledge  and  assent  of  the  plaintiffs,  the  work,  as  we 
have  seen,  was  done  upon  a  lot  belonging  to  the  de- 
fendants ;  it  was  done  under  the  direction  of  an  agent 
and  servant  of  the  defendants,  while  they  were  en- 
gaged in  making  improvements  on  the  said  lot;  the 
plaintiffs  understood  and  believed  that  their  contract 
was  with  the  defendants,  and,  therefore,  gave  credit  to 
them  alone;  and  they  were  justified  in  thus  giving 
credit  to  the  defendants,  by  the  fact  that  the  defendants 
had  paid  them  for  part  of  the  labor  of  the  same  slaves, 
and  had  not  notified  them  that  they  would  be  liable  no 
longer,  even  for  work  done  on  their  property. 
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18a.  The  authority  of  Robinson  as  president  of  the  rail- 

^rm.^   road   company,  to  make  contracts  for  the   necessary 


labor  for  the  company,  was  incident  to  his  office,  and 

Rich.  Fred  ,  ,  , .  i         r^      ,  .    i       -  .   t  -\ 

&  Pot.  R.  has  not  been  disputed.  So  he  might  furnish  evidence 
R.^co.  ^f  ^YiQ  amount  payable  under  the  contract,  either  be- 
snead  &  fore  or  after  the  performance  of  the  service,  and  put 
that  evidence,  in  his  discretion,  into  the  form  of  a 
due-bill  or  promissory  note.  Such  incidental  powers 
exist  by  law  and  general  usage,  and  exist  in  all  cases 
where  the  authority  of  the  president  is  not  restricted  by 
special  legislation,  or  by  regulations  of  the  company 
known  to  the  other  contracting  party.  And  it  is  ob- 
vious from  the  testimony  of  the  treasurer,  that  there 
was  then  no  regulation  of  the  company  restricting  the 
power  of  Robinson  to  execute  promissory  notes  for  the 
company. 

The  argument,  however,  is,  that  as  Robinson  usually 
gave  notes  of  the  company  on  printed  forms,  and  signed 
them  as  president,  it  is  to  be  presumed  that  the  paper 
given  to  the  plaintiffs,  which  is  not  on  a  printed  form, 
and  not  signed  as  president,  was  not  intended  to  bind 
the  company.  It  is  not  proved  that  he  never  gave  an 
acknowledgment  of  debt,  or  made  any  other  paper 
binding  the  company,  except  on  a  .printed  form,  and 
with  the  addition  of  president  to  his  signature.  But 
if  that  had  been  proved,  it  would  only  have  been  a 
circumstance  to  be  weighed  by  the  jury,  in  determining 
the  question  in  this  case,  namely,  whether  the  work  for 
the  price  of  which  the  action  is  brought,  was  done  for 
the  defendants,  and  so  as  to  make  them  liable  to  pay 
for  it. 

Upon  the  whole,  I  am  of  opinion  that  the  verdict  of 
the  jury  is  fully  sustained  by  the  facts  proved. 

It  is  not  necessary  therefore  to  say  anything  in  refer- 
ence to  the  case  of  Slaughter'' 8  adm^rv.  Tutt^  12  Leigh 
147,  which  was  cited  in  the  argument  by  the  counsel 
for  the  railroad  company,  to  show  that  as  the  facts 
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proved,  and  not  the  evidence  merely,   has  been  certi-      isea. 
fied,   we  ought  to  draw   our   own    conclusions   from  ^Term.^ 

them,  uninfluenced  by  the  opinion  of  the  jury  or  of  the 

Circuit  court.     That  case,  however,  admits,  that  when  &  Pot.  r. 
the  facts  proved  do  not  establish  the  fact  necessary  to     ^  ^* 
a  just  conclusion,  but  such  further  fact  is  to  be  inferred  snead  & 
from  the  facts  proved,  and  the  facts  proved  leave  it  un- 
certain whether  such  further   fact   can   or  cannot  be 
fairly  inferred,  respect  ought  to  be  paid  by  the  appel- 
late court  to  the  verdict  and  judgment  in  the  court  be- 
low ;  and  I  apprehend  that  respect  should  thus  be  paid 
to  the  verdict,  and  judgment  below,  in  every  case  where 
the  ultimate  facts  upon  which  the  legal  conclusion  in 
the  case  must  rest,  are  to  be  deduced  by  balancing  the 
different  facts  proved,  and  by  weighing  and  comparing 
the  inferences  to  be  drawn  from  them.     In  such  a  case, 
this  court   should  not  reverse  the  judgment  upon  the 
verdict,  unless  it  be  a  case  of  < 'plain  deviation." 

I  am  of  opinion,   therefore,   to  affirm  the  judgment. 

Rives,   J.   concurred  in  the   opinion  of  JoyneSj  J. 

Judgment  affirmed. 
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1800. 


^T^r^^  Alley  c6  als.  v.  Rogers. 

March  12. 

1.  On  the  24th  of  May  1859,  G.  conveyed  real  estate  in  Henrico 
to  W.  to  secure  four  negotiable  notes  of  that  date,  payable  in 
6,  12, 18  and  24  months  to  R.,  who  lived  in  Kentucky.  The 
notes  were  endorsed  by  R.  and  deposited  by  him  in  the  F.  bank 
for  collection.  On  the  21st  of  February  1861,  G.  conveyed  to  A. 
this  real  estate,  with  much  more,  in  trust  for  payment  of  his 
debts  ;  debts  being:  a  lien  upon  any  of  the  property  to  be  paid 
first.  On  the  17th  of  April  1863,  A.  sold  the  greater  part  of 
the  real  estate  conveyed  to  W.,  and  conveyed  the  same  by 
deeds  of  different  dates  to  the  purchasers ;  and  some  of  these 
purchasers  conveyed  subsequently  to  others.  The  last  two 
of  the  notes  aforesaid  were  protested  for  non-payment,  and 
remained  in  the  bank  until  the  14th  of  September  1863,  when 
A.  paid  them  to  the  bank  in  Confederate  notes,  and  took  them 
up ;  Confederate  notes  being  then  the  only  currency,  and 
being  generally  received  by  the  banks  in  payment  of  notes 
either  owned  by  the  bank  or  deposited  for  collection,  and 
being  then  depreciated  to  about  twelve  for  one  in  gold ;  but 
the  deed  of  trust  to  W.  was  n  ot  released.  After  the  war  R« 
filed  his  bill  claiming  that  the  two  notes  were  still  due,  and 
seeking  to  enforce  the  trust  for  their  payment,  and  he  made 
G.,  the  bank.  A.,  and  the  purchasers  from  A.,  and\he  pres- 
ent holders,  parties.     Hbi^d  : 

1.  If  a  note  deposited  for  collection  in  a  bank  where  it  is  made 
payable,  is  not  paid  at  maturity,  but  being  protested,  ispe^ 
mitted  by  the  owner  to  remain  in  the  bank,  however  long  or 
from  whatever  motive,  he  may  perm  it  it  thus  to  remain 
there,  it  may,  as  a  general  rule,  be  safely  paid  to  the  bank 
by  the  debtor :  provided  he  has  no  notice  that  the  bank  in 
fact  has  no  authority  to  receive  the  money. 

2.  In  regard  to  notes  deposited  at  a  bank  for  collection  daring 
the  war,  when  Confederate  money  was  the  only  currency, 
they  might  properly  have  been  paid  in  such  money ;  at  least 
without  notice  that  other  money  was  demanded. 

3.  In  regard  to  notes  payable  at  bank  before  the  war,  deposited 
for  collection  and  protested  for  non-payment,  but  neglected 
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to  be  withdrawn   by  the  owner    residing  in   this   State —      imd. 
Quare:  whether,  after  two  or  three  years,  the    bank  had  January 
authority  to  receive  payment  of  such  notes  in  a  currency     'Term. 
which  came  into  existence  after  the  protest  of  the  notes,  and  ^^^y  ^  ^ds 
had  depreciated  in  value  at  the  time  of  payment  as  twelve  to        v. 
one  compared  with  specie,  in  which  payment  might  legally    Rosrers. 
have  been  demanded. 

4.  In  this  case  of  a  non-resident  owner,  the  bank  had  no  author- 
ity to  receive  payment  of  the  two  notes  in  the  depreciated 
Confederate  currency ;  the  payment  by  A.  was  a  void  pay- 
ment, and  the  said  notes  are  still  due  and  unpaid,  and  the 
deed  of  trust  to  W.  to  secure  them  is  a  subsisting  security ; 
and  R.  is  entitled  to  have  the  same  enforced  for  the  payment 
of  said  notes. 

5.  R.  is  entitled  to  have  a  decree  for  the  sale  of  the  said  real 
estate,  without  first  proceeding  against  G.,  or  the  bank,  or 
A.,  or  any  other  person. 

.6,  If  it  is  not  necessary  to  sell  the  whole  of  the  real  estate  con- 
veyed to  W.,  to  pay  said  notes,  the  part  not  sold  by  A.  is 
first  to  be  sold ;  and  after  applying  the  proceeds  of  said  sale 
to  the  payment  pro  tanto  of  said  notes,  the  balance  due 
upon  them  should  be  raised  ratably  out  of  the  lots  now  held 
by  the  purchasers  respectively,  in  proportion  to  the  amounts 
of  the  purchase  money  for  which  they  were  respectively  sold 
by  A.  on  the  I7th  April  1863,  without  regard  to  the  dates 
of  the  deeds  from  A.  to  the  purchasers. 

7.  The  decree  for  the  sale  of  the  land  for  the  payment  of  the  said 
notes,  being  interlocutory,  though  it  is  affirmed  on  appeal, 
there  may  be  a  decree  between  the  co-defendants  when  the 
cause  goes  back,  if  it  is  a  proper  case  for  such  a  decree. 

On  the  24th  of  May,  1859,  Benjamin  W.  Green,  by 
deed  of  trust  dated  on  that  day  and  duly  recorded, 
conveyed  certain  real  estate  in  the  town  of  Sidney,  in 
the  county  of  Henrico,  to  John  G.  Williams  and  Mor- 
timer M.  Young,  as  trustees,  to  secure  to  B.  F.  Rogers 
the  payment  of  four  negotiable  notes,  dated  on  the 
same  day,  and  payable  at  6,  12,  18  and  24  months  after 
date,  at  the  Farmers  Bank  of  Virginia.  The  word 
'^Farmers"  was  omitted  in  the  notes,  and  there  was  a 
blank  in  its  place,  but  they  were  plainly  intended  to  be 
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i8«.  payable  at  the  Farmers  Bank  of  Virginia,  and  were  so 
^Tem^^  treated  by  the  parties.  On  the  28th  of  August,  1860, 
the  said  J.  G.  Williams,  M.  M.  Young  and  B.  F.  Rog- 

V.  ers,  by  deed  dated  on  that  day,  released  to  B.  W. 
Rogers.  Q-^een  a  portion  of  the  said  real  estate  conveyed  by  the 
said  deed  of  trust.  The  notes  were  deposited  in  the 
said  bank  for  collection.  The  first  and  second  were 
paid  at  maturity,  or  at  least  no  question  arises  in  re- 
gard to  them  in  this  case.  The  third  and  fourth  for 
$1,811 08,  due  November  27,  1860,  and  $1,860  94,  due 
May  27,  1861,  were  not  paid  at  maturity,  but  were  pro- 
tested for  non-payment. 

On  the  21st  of  February  1861,  the  said  B.  W.  Green 
and  his  wife,  by  deed  of  trust  dated  on  that  day,  con- 
veyed all  his  property,  including  his  interest  in  the  said 
real  estate  in  Sydney,  to  A.  D.  Williams  and  others, 
trustees,  to  secure  the  payment  of  certain  debts  upon 
certain  terms  and  conditions  therein  mentioned.  A. 
D.  Williams  alone  acted  as  trustee  under  that  deed; 
and  on  the  17th  of  April,  1863,  he  sold  a  part  of  the 
property  thereby  conveyed,  including  the  greater  part 
of  the  real  estate  in  the  town  of  Sidney,  conveyed  by 
the  deed  of  trust  to  J.  G.  Williams  and  M.  M.  Young, 
and  not  released  as  aforesaid.  By  the  terms  of  the 
deed  of  trust  from  Green  and  wife  to  A.  D.  Williams, 
&c.,  the  trustee  was  directed,  after  paying  the  expenses 
of  the  trust,  to  apply  the  trust  fund  in  the  first  place  to 
the  payment  of  *<  all  liens  by  deeds  of  trust,  judgments, 
or  otherwise,  upon  said  trust  property." 

On  the  lith  of  September  1863,  about  five  months 
after  the  sale  made  by  said  A.  D.  Williams  as  aforesaid, 
he  paid  the  amount  of  the  said  two  protested  nego- 
tiable notes  at  the  Farmers  Bank  of  Virginia  in  Confed- 
erate money  at  par ^  though  the  same  was  then  depre- 
ciated in  value  in  comparison  with  gold  as  twelve  to 
one,  and  the  notes  were  thereupon  delivered  to  him  by 
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the  receiving  teller  of  the  bank,  to  whom  the  Confed-      1869. 

Januai 
Term. 


erate  money  was  paid.  January 


At  the  time  of  the  execution  of  the  deed  of  trust 

from  Green  to  J.  G.  Williams  and  M.  M.  Young,  for  v. 
the  benefit  of  B.  F.  Rogers,  the  said  Rogers  was  a  resi-  ^^^^«^ 
dent  of  Bourbon  county,  in  the  State  of  Kentucky,  as 
is  stated  in  the  deed,  and  he  has  ever  since  continued 
to  reside  there.  It  does  not  appear  that  he  had  any 
agent  in  Virginia  to  attend  to  the  collection  of  the  said 
two  notes,  except  so  far  as  the  said  bank  might  be  con- 
sidered as  such  an  agent.  Something  is  said  in  the 
record  as  to  Messrs.  Macfarland  and  Roberts  having 
been  his  agents  or  attorneys,  but  there  is  no  proof  of  the 
fact,  and  certainly  none  that  they  had  any  agency  in 
regard  to  the  said  notes  before  the  end  of  the  war. 
The  notes  remained  in  the  bank  after  they  were  pro- 
tested, and  until  they  were  paid  as  aforesaid. 

After  A.  D.  Williams  had  paid  the  amount  of  the 
said  two  notes  as  aforesaid,  he  called  on  J.  G.  Williams 
and  M.  M.  Young,  trustees  in  the  deed  for  the  benefit 
of  B.  F.  Rogers,  and  requested  them  to  execute  a  re- 
lease of  that  deed,  at  the  same  time  tendering  to  them 
for  execution  such  a  release  which  had  been  previously 
prepared,  but  they  refused  to  do  so,  as  B.  F.  Rogers 
was  not  a  party  to  the  said  release.  A.  D.  Williams 
thereafter  brought  a  suit  in  chancery  to  compel  the 
execution  of  such  a  release,  but  the  papers  belonging 
to  the  suit  were  destroyed  in  the  great  fire  in  Rich- 
mond on  the  3d  of  April  1865,  and  the  suit  seems  to 
have  been  since  abandoned. 

When  the  war  was  over,  B.  F.  Rogers,  after  being 
informed  of  what  had  transpired  during  the  war  in  re- 
gard to  the  said  notes  and  the  property  conveyed  for 
their  security  as  aforesaid,  claimed  the  said  notes  as 
still  being  due  and  unpaid  to  him,  and  requested  the 
trustees  in  the  deed  for  his  benefit  to  proceed  to  exe- 
cute the' trust  of  the  same  ;  which,  however,  they  de- 
24 
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isao.  clined  to  do,  except  under  a  decree  of  a  court  of  chan- 
'^Ternh^  cery.  And  accordingly  the  present  suit  was  brought 
by  him   for  the  purpose  of  obtaining:  such  a  decree. 

Alley  &  als  tr      ».  o 

V.  The  bill  charges  that  William  A,  Alley  is  in  possession 
Rotjers.  ^f  ^  portion  of  the  said  real  estate,  and  claims  to  be 
the  owner  thereof  under  a  conveyance  from  the  said 
A.  D.  Williams,  trustee,  and  George  N.  Gwathmey, 
dated  the  24th  of  January  1865,  and  that  Martin  M. 
Lipscomb,  trustee  for  Adeline  T.  Lipscomb,  is  in  pos- 
session of  other  portions  of  said  real  estate  under  con- 
veyances from  Samuel  D.  Fisher  and  wife,  dated  the 
14th  of  September  and  26th  November  1864.  And  the 
said  J.  G,  Williams,  M.  M.  Young,  B.  W.  Green,  A 
D.  Williams,  William  A.  Alley,  Martin  M.  Lipscomb, 
as  trustee  for  Adeline  T.  Lipscomb,  and  the  said  Mar- 
tin M.  Lipscomb  and  Adeline  T.  his  wife,  and  the  pres- 
ident, directors  and  company  of  the  Farmers  Bank  of 
Virginia,  are  made  defendants  to  the  bill.  Afterwards, 
according  to  suggestions  made  in  the  answers  of  said 
Alley,  and  Lipscomb  and  wife,  the  said  Gwathmey  and 
Fisher  were  also  made  defendants  by  an  amended  bill. 
After  sundry  answers  had  been  filed,  depositions  taken, 
and  other  proceedings  had  in  the  cause,  it  came  on  to 
be  heard  on  the  20th  of  November  1867,  when  the 
court  was  of  opinion  that  the  president,  directors  and 
company  of  the  Farmers  Bank  of  Virginia  had  no  au- 
thority to  enter  into  the  transaction  of  the  15th  of  Sep- 
tember 1863,  between  the  defendant  A.  D.  Williams 
and  the  said  bank,  disclosed  in  the  de)>osition  of  the 
said  A.  D.  Williams,  whereby  the  latter  obtained  pos- 
session of  the  two  protested  notes  in  the  bill  mentioned, 
by  paying  into  the  said  bank  the  nominal  amount  of 
the  said  notes,  including  interest  and  charges  of  protest, 
in  the  then  Confederate  currency  ;  and  that  the  plain- 
tiflF's  right  to  have  the  possession  of  the  said  two  notes, 
and  to  require  the  deed  of  trust  of  the  24th  of  May 
1859  to  be  enforced  for  their  payment,  was  not  affected 
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or  impaired  by  the  said  transaction;  and  the  court  there-    *  i869. 
fore  decreed  that  one  of  the  commissioners  of   the  "^^^"^^ 

court  should  enquire  and  report  what  is  the  descrip- 

tion  and  value  of  the  real  estate  embraced  in  the  said  v. 
deed  of  trust,  not  including  that  portion  thereof  which  ^*^*™- 
was  released  by  the  deed  of  release  of  the  28th  of  Au- 
gust 1860,  and  how  and  by  whom,  and  in  what  propor- 
tions, the  same  is  held,  and  the  value  of  each  portion; 
and  in  case  sale  of  the  same,  or  any  portion  thereof, 
shall  be  necessary  to  satisfy  the  debt  of  the  plaintiflf 
charged  thereon,  what  portion  thereof  ought  in  equity 
to  be  first  sold,  and  in  what  order  the  respective  por- 
tions thereof  ought  to  be  sold  for  that  purpose.  And 
the  said  commissioner  was  directed  also  to  enquire  and 
report  what  relief,  if  any,  the  defendants  Martin  M. 
Lipscomb,  trustee,  and  his  wife,  and  William  A.  Alley, 
respectively,  would  be  entitled  to  have  decreed  to  them 
against  their  vendors  respectively,  in  case  the  portions 
of  the  real  estate  held  by  them  respectively  should  be 
sold  to  pay  the  said  debt  due  to  the  plaintiff  charged 
thereon. 

Commissioner  Pleasants  made  a  report  in  pursuance 
of  that  decree;  to  which  report  the  defendants  Alley  and 
Lipscomb  and  wife  excepted — the  said  Alley  excepting 
because  the  commissioner  reported  that  he  Alley  had 
no  recourse  over  against  his  vendor  Gwathmey,  and 
the  said  Alley  (^nd  Lipscomb  and  wife  excepting,  be- 
cause the  commissioner  reported  no  liability  of  the 
president,  directors  and  company  of  the  Farmers  Bank 
of  Virginia  who  received  the  Confederate  money  and 
delivered  possession  of  the  notes  to  the  trustee,  A.  D. 
Williams. 

On  the  11th  of  March  1868,  the  cause  was  again 
heard  on  the  papers  formerly  read  and  the  report  and 
exceptions;  and  it  being  suggested  that  the  defendant 
Green  had  been  adjudicated  a  bankrupt,  the  court,  with- 
out at  that  time  passing  upon  the  said  exceptions,  but  re- 
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i8».     serving  the  questions  raised  by  them  for  future  consid- 

T^rnu^  eration  and  decision,  decreed  that  unless  the  defendants, 

-  -  or  some  of  them  or  some  one  for  them,  should,  within 

Alley  &2.\B  ' 

V.       sixty  daj^s  from  the  date  of  the  decree,  pay  into  the 
^'^"-   Planters  National  Bank  of  Richmond  to  the  credit  of 
the  cause,  the .  sum   of   $5,213   55  with  interest  on 
$3,672  02  part  thereof,  from  the  27th  day  of  February 
1668  until  paid  (due  on  account  of  the  said  protested 
notes  according  to  the  said  report)  and  file  with  the 
clerk  of  the  court  a  certificate  of  the  proper  officer  of 
such  bank  of  such  payment,  then  certain  persons,  who 
were  appointed  commissioners  for  the  purpose,   were 
directed,  after  advertising  the  time,  place  and  terms 
of  sale  as  therein  mentioned,   to  sell  at  public  auction 
on  the  premises  so  much  of   the  real   estate  embraced 
in  said  deed  of  the  24th  of  May  1859  «nd  not  released 
by  the  said  deed  of  the  28th  of  August  1860,  as  would 
be  sufficient  to  defray  the  expenses  of  the  sale  and  the 
costs  of  the  plaintiffs  in  the  suit;  and  also  to  raise  the 
said  principal  sum  and  interest;   the  said  property  to 
be  sold  in   the  order   mentioned  in  the  said  report  of 
commissioner  Pleasants,  for  cash  as  to  one-third  of  the 
proceeds  of  sale,  and  upon  credit  as  to  the  residue,  of 
six,  twelve  and  eighteen  months  in  equal  instalments, 
taking  negotiable  notes  of  the  purchasers  respectively, 
for  the  credit  instalments,    with   interest  added,  &c. 
From  this  decree  the  defendants  Wm.   A.  Alley,  and 
Martin   M.  Lipscomb  in  his  own  right,  and   as  trus- 
tee for  Adeline  T.  Lipscomb  his  wife,  applied  for  and 
obtained  an  appeal  to  this  court.     The  proofs  as  to 
the  payment   of  these  notes  by  A.  D.   Williams,  and 
the  usage   of  the  bank,  are  stated  in  the  opinion  of 
the  court. 

Hmcisan  and  Axigust  for  the  appellants  insisted: 

Ist.    That  the   bank  was  the  agent  of  Bogers  an- 
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thorized  to  receive  the  money  upon  the  notes.     That      i8». 
the  bank  would  have  had  this  authority  if  the  notes  "^^^^ 
had  not  been  endorsed  by  Rogers,  and  the  case  is  nauch ^ 

*    .  1       .  .11.  J  AlleyAals 

stronger  in  favor  of  the  authority  with  his  endorse-  v. 
ment  upon  them.  Nor  did  the  authority  to  receive  ^«^^"- 
pavment  of  the  notes  cease  when  there  was  a  failure 
to  pay  them,  at  their  maturity;  but  it  continued  as 
long  as  they  were  left  with  the  bank.  Payment  to  the 
holder  of  negotiable  paper  is  always  a  good  payment. 
Story  Agen.  §  98,  §  104.  And  the  effect  of  the  usage 
of  banks  in  such  cases  is  to  extend  this  authority.  Id. 
f  106,  §  202,  §  413. 

2d  .That  the  bank  having  received  payment  in  Con- 
federate notes,  which  was  the  only  currency  at  the  time 
they  fell  due,  and  when  they  were  paid,  they  were  au- 
thorized to  receive  them.  They  referred  to  Russell  v. 
Uanlceyj  6  T.  R.  12 ;  Warwick  v.  Noakes^  Peake's  Ni. 
Pr.  68  ;  Phillips  v.  Blake^  1  Mete.  R.  156 ;  Riedenour  v. 
McClurhin^  6  Blackf.  R.  411;  Mills  v.  Bank  United 
States,  11  Wheat.  R.  431  ;  Bank  of  Washington  v.  Trip- 
led, 1  Peters'  U.  S.  R.  25  ;  Whitmelly.  Johnson,  17 Mass. 
R.  452  ;  United  States  Bank  v.  Bank  of  Georgia,  10 
Wheat.  R.  333  ;  Lo^ory  v.  Murray,  2  Porter's  R.  280  ; 
2  Parsons  on  Notx5S  and  Bills,  p.  209  ;  Field  v.  Cai^, 
5  Bingh.  13,  15Eng.  C.  L.  348  ;  Smith  v.  Essex  County 
Bank,  22  Barb.  R.  667  ;  Montgomery  County  Bank  v. 
Allany  City  Bank,  3  Seld.  R.  459. 

3d.  That  under  the  circumstances  the  appellants 
having  paid  their  money  and  received  their  deeds  with- 
out any  knowledge  of  the  appellee's  lien,  and  the  bank 
having  received  the  money  from  Williams,  and  Wil- 
liams having  received  it  from  the  appellants,  the  plain- 
tiffs should  have  been  required  to  proceed  against  the 
bank  and  Williams,  and  also  against  Gwathmey  and 
Fisher,  the  vendors  of  the  appellants,  before  proceeding 
for  a  sale  of  the  land. 
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isBQ.  N.  Howard  and  Roberts  for  the  appellee. 

^Terau^       Bankable  money   was  the   same   when   these  notes 


were  deposited  in  bank  for  collection  as  it  was  when 

Alley&als 

V.  they  were  executed  in  1859,  and  that  money  was  specie. 
Roirers.  ^^^  bank  notes.  A  reference  to  the  acts  of  the  Con- 
federate congress  on  the  issue  of  treasury  notes,  will 
show  that  it  was  impossible  that  Confederate  notes 
were  the  currency  when  Rogers  deposited  his  notes  in 
the  bank.  At  that  time,  therefore,  there  could  be  no 
usage  of  the  banks  to  receive  Confederate  notes  in  pay- 
ment of  paper  deposited  for  collection. 

On  the  17th  of  April  1861  the  act  of  secession  y^^ 
passed;  and  by  the  act  of  congress  of  July  13th,  1861, 
and  the  proclamation  of  President  Lincoln  of  August 
16th,  founded  thereon,  the  State  of  Virginia,  with  other 
States,  were  declared  in  insurrection ;  but  Kentucky 
was  not  included  in  the  number,  and  from  that  time  all 
intercourse  between  the  citizens  of  the  two  States 
was  forbid,  and  was  illegal ;  Rogei;s,  a  citizen  of  Ken- 
tucky, was  thenceforth  forbid  to  have  any  intercourse 
with  the  people  of  Virginia,  and  it  is  to  be  inferred 
that  his  leaving  the  notes  in  the  bank  was  in  obedience 
to  the  law,  and  therefore  no  laches  or  negligence  can 
be  imputed  to  him  in  not  withdrawing  the  notes. 

Then  the  only  authority  given  by  Rogers  to  the  bank 
in  relation  to  the  notes  waa  that  given  by  the  deposit 
of  them  for  collection ;  and  there  is  nothing  to  show 
that  he  knew  of  the  usage  of  the  banks  to  take  Confed- 
erate money  in  payment  of  notes  so  deposited.  It 
would  seem  from  all  the  cases  that  a  party  must  have 
had  knowledge  of  a  usage,  in  order  to  bind  him  by  it ; 
though  the  length  of  time  for  which  a  usage  has  existed 
is  sometimes  held  to  be  sufficient  evidence  of  notice. 
In  this  case  a  usage  could  not  have  existed  for  more 
than  two  years ;  not  long  enough  certainly  to  imply  no- 
tice to  Rogers.  There  is  no  proof  of  actual  notice,  and 
Rogers  living  in  Kentucky,  outside  of  the  Confederacy, 
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and  in  an  enemy's  country,  cannot  be  presumed  to  have      i8». 
had  notice  of  a  usage  which  was  peculiar  to  the  Confed-  "^Term^^ 
eracy,  and  could  not  exist  elsewhere.  

Alley  &  <Lla 

On  the  subject  of  usage,  we  refer  to  the  Bank  of  v. 
WashiTigton  v.  Trlplett,  1  Peters' U.  S.  R.  25;  Adarm  ^^^'*«- 
V.  OUerhack,  15  How.  U.  S.  R.  539,  559.  It  will  be  seen 
that  a  party  is  bound  by  a  usage  existing  at  the  time 
he  does  the  act.  But  here  the  attempt  is  to  bind  him 
by  a  usage  not  existing  when  the  notes  were  deposited, 
and  of  which  he  had  no  knowledge  at  any  time.  The 
last  case  cited  covers  ours  in  all  points  as  to  usage,  and 
this  case  is  even  stronger  than  that;  and  there  is  no 
case  where  a  usage  has  been  held  to  affect  a  non-resi- 
dent owner  of  a  note,  or  where  a  note  had  been  depos- 
ited before  the  usage  had  commenced. 

Although  the  notes  were  endorsed  by  Rogers,  they 
were  endorsed  only  for  collection,  and  this  fact  is 
clearly  shown  by  the  circumstances,  and  was  known  by 
Williams  when  he  p^id  them,  as  he  proves  by  his  own 
testimony. 

All  the  cases  show  that  the  payment  in  such  cases 
must  be  in  specie  or  bank  notes:  In  this  case  the  pay- 
ment was  in  C!onfederate  notes.  Then  when  the  au- 
thority was  to  receive  payment  in  specie  or  bank  notes, 
can  the  bank  receive  Confederate  notes,  notes  not  in 
existence  at  the  time  the  authority  was  given,  and  cer- 
tainly not  of  the  same  character  as  bank  notes.  We 
know  that  no  law  suspending  specie  payments  by  banks 
can  compel  a  creditor  to  take  anything  else  than  specie 
in  payment  of  his  debt. 

Upon  the  extent  of  the  authority  of  an  agent  to  col- 
lect a  debt  we  refer  to  Wilkinson  v.  Holloway^  7  Leigh 
377;  Smock  Y,  Dade^  5  Rand.  639;  Powell  v.  Chapman^ 
19  Eng.  C.  L.  R.  499;  Partridge  \.  Bank  of  England^ 
58  Eng.  C.  L.  R.  396,  425;  SiceetingY.  Pearce,  97  Id. 
449,  480,  486;  S,  C,  99  Id.  534 to  542.  These  cases  re- 
fer to  the  contract  of  the  endorser;  as  are  all  the  cases 
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i8».     that  have  been  cited.  The  usage  as  to  the  time  of  no- 

"^Term^  tice,  &c.,  is  different  from    the   authority  to  collect 

money,  authorizing  the  taking  something  different  from 

Alley  &  als  • 

V.  money  and  of  much  less  value.  We  refer  to  Skyes  v. 
Rogers,  q^j^^  5  jyj^^g  &  Wclsb.  R.  645;  6  Bob.  Prac.  692; 
Marine  Bank  of  Chicago  v.  Chandler^  27  Llin.  R.  525, 
548. 

It  has  been  suggested  that  when  the  bank  received 
the  Confederate  notes  and  credited  the  amount  to 
Rogers,  the  bank  was  responsible  to  Rogers  for  the 
amount  in  specie,  and  therefore  the  debtor  was  dis- 
charged. But  this  is  hardly  correct.  The  bank  re- 
ceiving the  payment  in  Confederate  notes  was  not  as 
able  to  pay  as  if  the  money  had  been  paid  in  specie; 
and  for  this  reason  it  is  held  that  a  payment  to  an 
agent  in  anything  but  money  is  not  valid.  Barker  v. 
Greenwood,  2  Young  &  Col.   R.  414,  419. 

As  to  the  defence  that  these  appellants  were  honajide 
purchasers,  A.  D.  Williams  was  the  agent  of  all  the 
purchasers  in  obtaining  a  release  of  the  incumbrances; 
and  they  are  bound  by  notice  to  him :  He  says  he  knew 
of  the  deed  of  trust;  and  the  purchasers  took  their 
deeds  after  being  satisfied  that  the  notes  had  been  or 
would  be  paid  off.  The  deed  of  trust  showed  the 
notes,  and  that  Rogers  lived  in  Kentucky.^  Williams 
does  not  seem  to  have  made  any  enquiry  as  to  the  au- 
thority of  the  bank  to  receive  Confederate  money.  He 
had  no  right  to  rely  on  an  inferior  officer  or  even  the 
president  of  the  bank;  but  should  have  applied  to  the 
trustee  in  the  deed  to  know  whether  he  would  release 
it.  This  he  did  not  do.  In  this  state  of  facts  the  pur- 
chasers are  bound  by  the  knowledge  of  Williams.  Le 
Neve  V.  Le  Neve,  Amb.  R.  436,  440;  Sheldon  v.  Cox, 
Id.  624,  626;  Toulminv,  Steei^e,  3Meriv.  R.  209,  222; 
Harvey^ 8 admW\,  /Steptoe^ s adm'' n&als,,  17 GyM,^S9', 
CrwnpY.  United  States  Mining  Co., 1  Gv2kit.  Zb^',Hobson 
V.  Thehison,  Law  Rep.  Queen's  Bench  645,  648-9,  651. 
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And  this  is  not  inconsistent  with  Evans  v.    Greenhow^      isee. 
15  Gratt.  153  ;  for  it  does  not  appear  that  the  grantor  "^^rm^^ 
had  notice  of  the  execution  in  that  case. 


It  is  insisted  on  the  other  side  that  it  was  error  to  v. 
decree  a  sale  of  the  land  before  the  plaintiflF  had  ex-  K^fi^^^** 
haosted  his  remedies  against  the  bank  and  against 
Williams,  Gwathmey  and  Fisher.  We  have  filed  a 
bill  to  enforce  the  deed  of  trust  for  the  payment  of 
the  debt.  If  there  had  been  no  conveyance  of  the 
land,  and  we  had  brought  the  suit  to  enforce  the  deed ; 
there  is  no  case  which  would  authorize  the  decree  for 
the  sale  of  the  land  and  a  decree  against  Green  for  the 
balance.  But  if  there  could  be  such  a  decree  against 
Green,  it  could  not  be  against  the  other  parties ;  and 
Green  is  a  bankrupt.  The  bank  too  is  insolvent,  and 
has  conveyed  all  its  effects  to  a  trustee,  and  they  are  now 
impounded  in  the  bankrupt  court,  and  as  to  Williams, 
according  to  a  decision  of  this  court,  he  was  not  our 
agent,  and  we  cannot  have  a  decree  against  him.  The 
decree  in  this  case,  so  far  as  it  goes,  conforms  to  the 
decree  in  the  case  of  Ilenkle  v.  Alhtadt^  4  Gratt.  284. 
And  if  this  is  a  case  for  a  decree  between  co-defend- 
ants, the  decree  appealed  from  is  interlocutory,  and 
such  a  decree  may  be  made  after  the  case  goes  back  to 
the  Circuit  court.  We  refer  to  Mayo  v.  Tompkins^  6 
Munf.  520,  528 ;  Cocke  v.  Harrison^  3  Band.  494,  to 
show  we  are  entitled  to  an  immediate  decree. 

LyonSj  for  the  appellants,  in  reply.  The  defence 
of  alien  enemy  cannot  be  combined  with  another  de- 
fence, and  must  be  made  specially.  1  Chitty's  PI. 
479. 

I  shall  not  discuss  the  question  whether  an  agent  to 
collect  a  debt  is  authorized  to  take  barter  or  pay  his 
own  debt,  though  exceptions  exist  even  in  such  cases. 
Here  we  say  that  Confederate  notes  were  at  the  time 
the  payment  was  made,  treated  as  money.     It  is  true, 
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i9m.     the  constitution  of  the  United  States  does  not  aathorize 

Ter^  the  making  paper  money  a  legal  tender ;  but  money 

may  be  money  for  purposes  of  business,  though  not  a 

Alley  otsiLs 

V.  legal  tender. 
Rosrers.  j^  j^  ^  familiar  principle  of  the  law  of  agency,  that  if 
the  principal  can  communicate  with  his  agent  and  does 
not,  then  the  agent  is  justified  in  his  act,  if  he  acts  in 
good  faith  and  with  reasonable  judgment.  An  agent 
to  collect  a  debt  is  not  to  take  a  horse  or  a  note.  As 
illustrative  of  this  whole  subject,  I  refer  the  court  to 
the  case  of  Partridge  v.  The  Bank  of  England^  58  Eng. 
C.  L.  R.  396. 

The  question  is  narrowed  down  to  the  single  enquiry, 
whether  the  agent  in  this  case,  was  restricted  to  taking 
only  gold  or  silver,  or  whether  the  debtor  will  be  dis- 
charged if  he  pays  his  debt  in  the  money  of  accoont ; 
the  money  then  constituting  the  currency  of  the  coun- 
try. The  question  is  not  here  whether  the  agent  is  or 
is  not  liable  to  his  principal,  but  whether  the  agent 
acting  in  good  faith  in  receiving  the  money  the  debtor 
is  not  discharged. 

If  the  creditor  chooses  to  demand  specie  and  so  in- 
structs his  agent,  then  the  agent  of  course  has  no  right 
to  take  anything  else.  But  if,  when  the  usual  cur- 
rency is  not  specie,  the  creditor  deposits  his  note  in 
the  bank  without  instructions,  and  the  debtor  gives  a 
check  upon  the  bank  for  the  amount,  and  receives  his 
note,  then  is  not  the  bank  bound  to  pay  the  creditor  in 
specie.  If  the  creditor  might  demand  specie  from  the 
bank  for  the  amount  of  the  note  placed  to  his  credit, 
then  the  debtor  had  the  same  right  to  demand  specie 
for  his  check  as  the  creditor  had ;  and  the  bank  having 
taken  the  check,  must  be  considered  as  having  been 
paid  in  specie,  or  whatever  currency  the  agent  had  a 
right  to  receive. 

It  is  conceded  in  the  cases  cited  in  the  argument, 
that  if  a  party  is  informed  of  a  usage,   he  is  bound 
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where   the   agent  acts   in  accordance   with   it.     If  the      i8». 
usage  is  to  take  bftnk  notes  in  payment,  can  the  agent  ^Term.^ 

be  held  liable  for  taking  the  bank  notes,  when  the  cred- 

itor  sent  the  note  for  collection  without  instructions       v. 
to  the  agent.  ^«^^"- 

The  deed  from  Green  to  Williams  conveyed  a  large 
amount  of  property,  and  provided  that  the  trustee,  after 
paying  expenses,  should  pay  off  all  liens  by  deed  of 
trust,  judgments,  &c.,  upon  the  property.  This  was 
the  first  trust  to  be  executed.  Williams  undertook  the 
trust,  sold  the  property,  and  if  he  received  enough  to 
pay  in  gold  this  lien  upon  the  property,  he  was  bound 
to  pay  them,  and  a  creditor  is  entitled  to  recover  from 
Williams  the  amount  of  his  debt,  ov  pro  rata^  if  the 
property  did  not  sell  for  enough  to  pay  all.  Here  the 
property  covered  by  this  lien  sold  for  a  sum  in  Confed- 
erate notes,  which  converted  into  gold,  at  the  then 
existing  rate,  was  enough  to  pay  these  notes.  Williams 
was  therefore  bound  to  pay  them,  and  the  court  should 
have  decreed  against  him  for  the  debt.  It  is  a  familiar 
doctrine  of  equity,  that  the  court  will  bring  all  the  par- 
ties before  the  court,  and  make  such  a  decree  as  will 
do  justice  to  all  of  them.  1  Story's  Eq.  Jur.  §  27,  28, 
and  for  this  purpose  will  marshal  the  assets;  and  on 
these  principles  the  decree  should  have  been  first 
against  Williams,  and  if  the  money  could  not  be  made 
out  of  him  then  against  the  land. 

It  is  said  Rogers  does  not  claim  under  the  deed  from 
Green  to  A.  D.  Williams.  This,  however,  is  not  im- 
portant. The  party  who  received  the  money  was  be- 
fore the  court,  and  the  court  should  have  put  the  bur- 
den upon  the  proper  party.  The  trust  provided  for 
the  payment  of  all  the  debts,  and  a  purchaser  was 
therefore  not  bound  to  see  to  the  application  of  the 
purchase  money.  2  Sugd.  Vend.  299,  paragi-aph  9. 
And  a  party  claiming  under  a  prior  deed,  permitting 
the  trustee  under  a  second  deed  to  sell  the  property  and 
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1869.      receive  the  money,  and  stands  by  and   says   nothing, 
T^raL^  loses  his  right. 

I  come  now  to  consider  the  authority  of  the  bank  to 

Alley  &  als  .  '^ 

V.  receive  payment  of  these  notes,  and  on  this  question  I 
^"^^^  refer  to  2  Parsons  on  Notes  and  Bills  208,  209,  note  a; 
5  Rob.  Pr.  888,  889,  890.  These  authorities  estabUsh 
the  proposition,  that  when  a  party  deposits  a  note  by  a 
general  endorsement  in  a  bank  for  collection,  the 
debtor  has  a  right  to  pay  it  in  the  notes  of  the  bank  or 
by  a  check  upon  it.  And  I  have  found  no  case  which 
holds  that  the  bank  is  not  authorized  to  receive  pay- 
ment after  the  day  when  the  note  falls  due.  It  is  the 
usual  practice,  that  if  a  note  is  paid  before  the  opening 
of  the  bank  on  the  day  after  it  is  due,  the  credit  of  the 
debtor  is  not  affected  by  the  failure  to  pay  it  on  the  day 
it  fell  due. 

In  this  case  there  was  a  blank  endorsement  by  the 
payee  of  the  notes,  and  a  delivery  of  them  to  the  bank. 
Thus  holding  them,  the  bank  had  a  qualified  property 
in  them,  might  have  passed  them,  might  have  sued 
the  maker  upon  them,  and  he  could  not  have  de- 
feated the  action,  on  the  ground  that  they  did  not  be- 
long to  the  bank,  and  the  bank  being  the  holder,  the 
debtor  was  certainly  entitled  to  pay  to  the  bank.  Then 
can  there  be  any  question  that  the  bank,  being  thus  in 
possession  of  the  notes,  might  receive  payment  for  the 
notes?  Suppose  the  day  after  a  note  falls  due  the 
maker  comes  and  proposes  to  pay  it  in  specie,  but  the 
bank  declines  to  receive  it  because  the  note  is  over  due, 
and  then  the  maker  fails,  would  not  the  bank  be  liable 
for  not  accepting  it  'i 

But  it  is  said  the  bank  had  no  right  to  receive  Con- 
federate notes  in  payment  of  the  notes.  There  can  be 
no  doubt  that  at  the  time  these  notes  were  paid  Con- 
federate notes  constituted  the  only  money  in  circula- 
tion, and  that  it  was  generally  received  in  payment  of 
debts   at  that  time.     The   history  of  currency  shows 
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that  paper  has  always  been  regarded  as  money,  and      isee. 
that  it  possesses  many  advantages.     Smith's  Wealth  ^Term^^ 

of  Nations,  book  1,  eh.  4  ;  book  2,  p.  126,  522  ;  Ency-  

clopedia  Britannica,  title  Money  ;  Encyclopedia  Ameri-  y. 
cana,  p.  208.  Money  is  that  thing  which,  in  the  com-  ^ofi^ers. 
munity  in  which  it  circulates,  is  treated  as  money. 
Money  of  account,  money  which  is  received  in  pay- 
ment, &c. ,  &c. ,  is  money.  Then,  when  these  notes  were 
taken  up,  they  were  paid  in  money  ;  and  therefore  it 
was  a  valid  discharge  of  the  debtor,  whatever  may  be 
the  case  as  to  the  agent.  Commercial  Bank  of  Pa.  v. 
Union  Bank  of  New  Yorky  3  Kerman's  R.  203.  And 
the  case  of  Sweeting  y.  Pearce^  99  Eng.  C.  L.  R.  534, 
cited  on  the  other  side,  sustains  this  view.  In  Part- 
ridge V.  The  Bank  of  En^land^  58  Eng.  C.  L.  R.  396, 
the  agent  did  not  receive  money,  nor  was  the  payment 
made  in  the  usual  mode,  and  he  passed  off  the  note  to 
pay  a  debt  of  his  own,  and  the  broker  knew  it.  Par- 
her\.  Greenwood^  2  Young&CoU  R.  414;  Marine  Bank 
of  Chicago  v.  Chandler,  27  Illin.  R.  525,  548  ;  Pratt 
V.  Foote,  5  Seld.  R.  463.  Then  upon  the  facts  this  case 
comes  clearly  within  the  principle  of  these  cases. 

But  it  is  said  Williams  was  the  agent  of  the  purchas- 
ers. How  was  he  their  agent  ?  He  was  the  agent  of 
the  creditor  and  the  debtor,  but  not  of  the  purchaser. 
The  purchaser  was  not  bound  to  see  to  the  application 
of  the  purchase  money,  and  Williams  was  then  in  no 
sense  his  agent. 

MoNCURE,  P.  delivered  the  opinion  of  the  court. 
After  stating  the  case  he  proceeded  as  follows : 

The  errors  in  the  decree  assigned  in  the  petition  for 
the  appeal  are,  Ist.  Because  the  bank  was  the  agent 
of  the  plaintiff,  authorized  by  law  to  receive  payment 
of  the  said  notes,  and  if  the  plaintiff  has  any  remedy, 
it  is  against  the  bank.  And  2dly.  If  the  petitioners  are 
liable,  it  can  only  be  after  the  remedy  against  the  bank, 


Digitized  by 


Google 


382  COURT  OF  Appeals  of  Virginia. 

i8».      and  then,   if  necessary,   that  against  Gwathmey  and 
^Term.^  Fisher  are  exhausted.     In  the  argument  it  was  also 

contended  that  the  remedy  against  the  trustee  A.  D. 

V.       Williams  must  be  exhausted  before  the  appellants  or 
Roirers.   ^j^^  j^^j  j^^j^  ^^y  them  can  be  made  liable.     We  will 
now  proceed  to  consider  these  assignments  of  error. 

1st,  That  the  bank  was  the  agent  of  the  plaintiff,  au- 
thorized by  law  to  receive  payment  of  the  said  notes, 
and  if  the  plaintiff  has  any  remedy  it  is  against  the 
bank. 

It  was  proved  in  the  cause  by  Robert  A.  Payne,  that 
on  the  14th  of  September  1863,  he,  as  receiving  teller 
of  the  bank,  received  the  amount  of  the  two  protested 
notes  aforesaid,  in  Confederate  currency,  from  A.  D. 
Williams,  trustee,  and  placed  the  amount  to  the  credit 
of  B.  F.  Rogers  on  the  books  of  the  bank  ;  that  it  was 
the  usage  of  the  Farmers  Bank  of  Virginia  in  which  the 
witness  was  employed,  and  he  believes  of  all  the  banks, 
that  if  notes  deposited  in  bank  for  collection  were  not 
paid  at  maturity,  they  were  noted  or  protested  and 
handed  over  to  the  note  clerk,  and  there  they  remained 
until  the  maker  or  endorser  called  and  paid  them,  or 
the  holder  withdrew  them.  If  the  holder  did  not 
withdraw  them  and  gave  no  instructions  to  the  con- 
trary, it  was  the  usage  of  the  banks  to  receive  pay- 
ment of  such  notes  at  any  time  when  payment  was 
offered.  This  usage  was  long  and  well  established  and 
was  generally  known  to  customers  of  the  banks  and 
persons  having  business  with  them.  Confederate  cur- 
rency, so  far  as  the  knowledge  of  the  witness  extended, 
was  universally  received  by  the  banks  in  Richmond 
during  the  war,  in  payment  of  notes  held  by  said 
banks,  either  for  their  own  benefit  or  for  collection ; 
and  he  thinks  this  usage  of  the  banks  was  so  general 
and  so  widely  known,  as  to  be  familiar  with  their  cus- 
tomers and  those  having  business  with  or  through  them. 
He  did  not  know  that  the  notes  were  well  secured  by 
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deed  of  trust  on  real  estate  in  Sydney  ample  to  secure      i889. 
their  payment  in  good  money.                                              "^iS^.^ 
A  bank  at  which  a  negotiable  note  is  payable,  and 

Alley  &als 

at  which  it  is  deposited  for  collection,  is  of  course  the  v. 
agent  of  the  holder  or  depositor  to  receive  the  money  ^«^®^- 
if  paid  at  such  bank  at  the  maturity  of  the  note,  and, 
though  not  then  paid,  has  no  doubt  implied  authority 
to  receive  the  money  at  any  time  thereafter  and  while 
the  note  remains  at  the  bank.  It  very  often  happens 
that  such  a  note  is  taken  up  at  bank  shortly  after  the 
protest  thereof,  and  with  a  view  to  save  the  credit  of 
the  debtor  ;  and  it  therefore  very  often  happens  that  a 
protested  note  is  suflFered  by  the  owner  to  remain  at 
bank  some  time  after  protest,  with  a  hope  that  it  may 
be  thus  taken  up.  It  does  not  often  happen  that  a  pro- 
tested note  is  left  very  long  at  bank,  especially  when 
the  debtor  can  be  made  to  pay  it,  or  the  creditor  has  a 
deed  of  trust  or  other  security,  which  he  can  enforce 
for  its  payment.  There  is  then  no  motive  for  leaving 
the  note  at  bank,  but  a  strong  one  for  taking  it  away. 
Still,  however  long,  and  with  whatever  motive,  a  pro- 
tested note  may  be  permitted  by  the  owner  to  remain 
at  bank,  it  may,  as  a  general  rule,  be  safely  paid  to  the 
bank  by  the  debtor,  provided  he  has  no  notice  that  the 
bank  in  fact  has  no  authority  to  receive  the  money. 
In  regard  to  notes  deposited  at  a  bank  for  collection 
during  the  war,  when  Confederate  money  was  the  only 
currency,  they  might,  properly,  have  been  paid  in  such 
money,  at  least  without  notice  that  other  money  was 
demanded.  To  have  made  such  a  deposit  without  such 
a  notice,  could  have  been  for  no  other  purpose  and 
with  no  other  expectation  than  to  get  Confederate 
money.  In  regard  to  notes  payable  at  bank  before  the 
war,  deposited  for  collection,  and  protested  for  non- 
payment, but  neglected  to  be  withdrawn  from  bank  by 
the  owner,  residing  in  this  State^  it  might  be  very  ques- 
tionable whether,  after  the  lapse  of  two  or  three  years. 
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18®.     the  bank  would  have  authority  to  receive  payment  of 
^TermL^  such  notcs  in  a  currency  which  came  into  existence  af- 
ter the  protest  of  the  nqte,  and  which,  at  the  time  of 
V.       such  payment,  had  depreciated  in  value  as  12  to  1  eom- 
Roffers.   p^^^  y^^^]^  spccic,    in  which   payment   might  legally 
have  been  demanded  ;  or  whether  the  debtor,  having 
notice  of  the  facts,  could  make  a  valid  payment  of  the 
note  in  such  a  currency  and  under  such  circumstances. 
It  might  not  be  reasonable  to  infer  an  authority  to  re- 
ceive payment  in  such  a  currency  under  such  circum- 
stances, from  the  mere  omission  to  withdraw  the  notea 
from  the  bank. 

.  But  however  that  may  be,  the  case  we  have  under 
consideration  is  a  very  diflFerent  case  from  any  that  has. 
been  stated.  Here  B.  F.  Rogers,  the  payee  and  the 
owner  of  the  notes  in  question,  was  a  non-resident  of 
Virginia  and  a  resident  of  the  State  of  Kentucky  when 
the  notes  were  drawn,  and  when  the  deed  of  trust  was 
executed  for  their  security,  and  he  has  ever  since  re- 
sided in  the  State  of  Kentucky.  The  fact  that  he 
resided  there  is  expressly  stated  in  the  deed  of  trust, 
which  was  duly  recorded,  and  was  no  doubt  notorious 
to  all  the  parties  concerned.  The  notes  were  deposited 
by  him  for  collection  at  bank  long  before  the  war ; 
one  of  them  became  due,  and  was  protested  in  No- 
vember 1860,  nearly  six  months  before  the  war,  and 
the  other  became  due,  and  was  protested  in  May  1861, 
just  after  the  war  commenced  ;  at  that  time  Confederate 
money  had  not  become  the  currency  of  this  country. 
The  notes  could  not  well,  if  possibly,  have  been  with- 
drawn from  the  bank  by  B.  F.  Rogers  after  the  protest 
of  the  last  note  and  before  the  end  of  the  war.  Ken- 
tucky, where  he  lived,  was  one  of  the  United  States, 
and  he  was  separated  from  Richmond  '^by  a  line  of 
bayonets.'.'  There  were  certainly  instances,  and  per- 
haps many  of  them,  in  which  that  line  was  crossed  ; 
and  the  record  shows  that  two  of   his   brothers  and 
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several  of  his  nephews,    residing  in  the  same  county      i8(». 
with  him,  visited  Richmond  during  the  war  ;  though  it  ^Ternu^ 

does  not  appear  that  he  had  any  knowledge  of  the  visit. 

At  all  events,  there  was  so  much  difficulty  and  so  much  y. 
danger  in  the  communication  betweerf  the  two  places,  R^ffer^- 
which  was  expressly  prohibited  by  the  law  of  the  gov- 
ernment under  which  he  lived,  that  he  cannot  be  held 
accountable  for  not  having  withdrawn  these  notes  from 
bank  after  the  war  commenced  ;  nor  can  any  inference 
be  fairly  drawn  from  that  fact,  that  he  authorized  the 
bank  to  receive,  and  the  debtor  to  pay,  the  amount  of 
these  protested  notes  in  September  1863,  in  a  currency 
depreciated  to  the  degree  of  12  to  1,  as  compared  with 
specie,  when  the  notes  were  payable  in  specie,  and  were 
secured  by  a  deed  of  trust  on  real  estate,  exceeding  in 
value  the  amount  of  the  notes.  What  motive  could  B. 
F.  Rogers  have  been  supposed  to  have  for  making 
such  a  sacrifice  ?  A.  D.  Williams  knew  when  he  took 
up  the  note^that  they  did  not  belong  to  the  bank,  but 
belonged  to  B.  F.  Rogers,  a  non-resident  of  the  State 
and  of  the  Confederate  States,  by  whom  they  had  been 
deposited  before  the  war  only  for  collection.  He  knew 
they  were  perfectly  secured  by  a  deed  of  trust  on  real 
estate.  His  only  object  in  taking  up  the  notes  was  to 
obtain  a  release  of  that  deed  of  trust.  It  was  a  means 
to  an  end.  The  equity  of  redemption,  in  the  property 
conveyed  by  that  deed,  was  included  in  the  subsequent 
deed  of  trust  to  him  under  which  he  had  made  a  sale 
of  the  very  property  bound  by  the  prior  deed,  and  he 
wished  to  free  the  property  from  that  incumbrance,  so 
as  to  be  able  to  make  a  good  title  to  the  purchasers 
from  him.  He  made  his  sale  on  the  17th  of  April  1863, 
just  five  months  before  he  took  up  the  notes,  when  the 
deed  of  trust  for  the  benefit  of  Rogers  was  on  record 
and  in  full  force.  Instead  of  going  to  the  bank  and 
taking  up  the  notes  by  the  payment  of  the  amount  in 
Confwierate  money,  he  ought  to  have  gone  to  the  trus- 
25 


Digitized  by 


Google 


"886  COURT   OP   APPBA.LS   OF   VIRGINIA. 

1860.     tees  in  the  said  deed  of  trust,  and  learned  of  them  the 
^Ter^^  terms  on  which  he   could  obtain  a  release.     He  did  go 

to  the  trustees,  but  after  he  had  taken  up  the  notes,  and 

V.       then  he  cferried  with  him  a  deed  already  drawn  for  exe- 
Roffers.   ^utiou  by  them/which,  of  course,  they  refused  to  exe- 
cute without  authority  from  the  creditor. 

We  therefore   concur  in  the  opinion  of  the  Circuit 
court,  that  the  bank  had  no  authority  to  receive  pay- 
ment of  the  notes  in  depreciated  Confederate  currency ; 
that  A.  D.  Williams  had  no  right  to  make  such  a  pay- 
ment ;  that  the  said  payment  was  not  a  valid  one  ;  that 
the  notes  still  belong  to  B.  F.  Rogers,  notwithstanding 
such  payment,  and  that  the  deed  of  trust  for  his  benefit 
is  still  a  subsisting  security,  in  full   force  and  effect. 
And  this  disposes  of  the  first  assignment  of  error,  ex- 
cept the  latter  branch  of  it ;  <*that"  if  the  plaintiff  has 
any  remedy  it  is  against  the  bank.     Certainly  the  bank 
is  liable  to  somebody  for  the  value  of  the  Confederate 
money  which  it  received,  and   B.  F.  Rogers  might,  if 
he   chose,   elect  to  enforce   that  liability,  though  not 
perhaps  without  giving  up  his  right  to  the  notes,  and 
under  the  deed  of  trust.     The  ground  he  takes  is,  that 
the  bank  had  no  authority  to  receive  the  payment,  and 
that  it  was  a  void  act.     By  seeking  to  enforce  it,  he 
might  make  it  a  valid  act.     At  all  events,  he  is  not 
bound  to  proceed  against  the  bank,   whatever  may  be 
its  liability.     The  unlawful  act  of  the  bank  and  of  A. 
D.  Williams  cannot  deprive  B.    F.  Rogers  of  his  plain 
and  simple  remedy  under  his  deed  of  trust,  and  involve 
him  in  a  troublesome  and  expensive- pursuit  of  a  bank- 
rupt corporation. 

2dly.  It  is  insisted  by  the  appellants  that  if  the  prop- 
erty held  by  them  as  aforesaid  be  liable  to  satisfy 
the  demand  of  Rogers,  it  can  only  be  after  the  reme- 
dies therefor  against  the  bank,  A.  D.  Williams,  Gwath- 
mey  and  Fisher,  respectively,  are  exhausted. 

We  have  already  disposed  of   the  supposed  remedy 
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against  the  bajik,  and  shown  that  it  can  interpose  no      isee. 
obstruction  to  the  right  of  Rogers  to  proceed  directly  "^Term^ 

against  the  property  subject  to  his  deed  of  trust.     And 

the  other  supposed  remedies,  to  wit,  against  A.  D.  v. 
Williams,  Gwathmey  and  Fisher,  may  be  disposed  of  ^^«"- 
in  the  same  way.  Rogers  came  into  court,  claiming 
that  his  debt  was  still  due  and  his  deed  of  trust  for  its 
security  in  full  force,  notwithstanding  what  had  oc- 
curred as  aforesaid,  and  asking  that  the  trusts  of  the 
deed  might  be  executed  for  his  benefit.  We  think 
that  his  claim  is  well  founded,  and  his  right  to  what 
he  asks  for  is  the  legitimate  consequence.  If  the  pro- 
tested notes  had  not  been  taken  up  by  A.  D.  Williams 
as  aforesaid,  Rogers  would  have  had  no  difficulty  in 
having  the  trusts  of  his  deed  executed,  without  coming 
into  court  for  that  purpose.  But  an  obstacle  was 
thrown  in  his  way  by  the  intromission  of  A.  D.  Wil- 
liams, and  he  had  to  come  into  court  to  remove  that 
obstacle.  Having  removed  it,  he  stands  at  least  on  as 
high  ground  as  if  it  had  never  been  thrown  in  his  way. 
He  did  not  ask  for  a  personal  decree  against  his  debtor 
Green,  or  any  body  else,  but  only  for  the  enforcement 
of  the  deed  of  trust  by  a  sale  of  the  property  thereby 
conveyed,  or  so  much  of  it  as  might  be  necessary  for 
the  payment  of  the  debt.  It  was  proper  for  him  to 
make  theterre  tenants  of  the  property,  or  portions  of  it, 
claiming  title  thereto  under  alienations  subsequent  to 
the  said  deed  of  trust,  defendants  to  his  suit,  as  they 
had  an  interest  in  the  subject  in  controversy  :  and 
it  was  proper  for  the  court,  in  decreeing  a  sale  of  the 
property  to  satisfy  the  debt,  to  direct  it  to  be  sold  in 
such  order  as  would  best  consist  with  the  rights  of 
all  the  parties  and  the  justice  of  the  case.  The  tiiist 
creditor  had  a  right  to  have  the  trust  property  sold  for 
the  payment  of  the  trust  debt,  notwithstanding  the 
subsequent  alienations  ;  but  he  had  not  a  right  to  have 
it  sold  in  any  certain  order,   not  aflfecting  the  security 
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1800.  of  the  debt.  The  order  of  selling  it,  provided  it  be 
'^Ternh^  without  prejudice  to  the  rights  of  the  trust  creditor,  is 
-     —  therefore  subject  to  the  equitable  control  of  the  court 

Alley  A  als 

V.  But  the  plaintiff  cannot  be  required  to  take  a  per- 
Roirers.  gQ^al  decree  against  any  of  the  defendants.  He  can- 
not be  delayed  or  embarrassed  by  the  prosecution  of 
any  of  their  rights  or  remedies  inter  %e.  He  has  put 
no  such  matters  in  issue  by  his  bill.  If  they  are  pro- 
per subjects  for  adjudication  in  this  cause,  it  is  by  a 
decree  between  the  co-defendants,  and  not  by  a 
decree  in  favor  of  the  plaintiff  against  any  of  them. 
There  is  nothing  in  the  decrees  which  have  been  ren- 
dered by  the  court,  and  which  are  only  interlocutory, 
that  can  prevent  the  Circuit  court  from  rendering  any 
decrees  between  the  co-defendants  which  it  may  be 
proper  to  render  in  the  cause ;  and  indeed  the  said  court 
in  the  decree  appealed  from,  seems  to  have  contem- 
plated a  future  decree  between  the  co-defendants  by 
expressly  reserving  the  questions  raised  by  the  excep- 
tions to  the  commissioner's  report,  for  future  consider- 
ation and  decision. 

We  therefore  think  that  the  decree  appealed  from  is 
correct  and  ought  to  be  aflSrmed,  at  least  upon  the  merits. 
We  are  not  satisfied,  however,  that  the  order  prescribed 
by  the  report  of  the  commissioner  and  the  decree  of 
the  court  for  the  sale  of  the  lots  held  by  William  A. 
Alley,  S.  D.  Fisher  and  M.  M.  Lipscomb,  trustee  for 
his  wife  Adeline  T.  Lipscomb,  respectively,  is  coiTcct, 
although  there  is  no  exception  to  the  report  in  that  re- 
spect. That  order  is,  that  the  lots  held  by  said  Alley 
shall  be  sold  before  the  lots  respectively  held  by  said 
S.  D.  Fisher  and  M.  M.  Lipscomb,  trustee  ;  no  doubt 
upon  the  ground  that  the  lots  held  by  Alley  were  con- 
veyed to  him,  after  the  lots  held  by  S.  D.  Fisher  and 
Lipscomb,  trustee,  respectively,  were  conveyed  to  B. 
W.  Green,  by  A.  D.  Williams,  trustee,  under  the  deed 
of  the  21st  of  February  1861  ;  and  that  the  inverse  or- 


Digitized  by 


Google 


COURT  OF   APPEALS   OF   VIRGINIA.  389 

der  of  the  subsequent  alienations  of  incumbered  prop-      i8«. 
erty  is  the  true  order  in  which  the  property  ought  to    Term^ 

be  sold  to  satisfy  the  incumbrance.     The  principle  is 

right,  as  has  often  been  held  by  this  court.  Conrad  v.  v. 
Harrkon,  ikc.^  3  Leigh  532  ;  Mc Clung  v.  Beime^  10  Id.  ^^^"• 
394  ;  RodgersY.  McCluer^sadm^r^  <&c.,  4Gratt,  81 ;  and 
Ilenl'le^s  rx^Xy  dec,  v.  Allstadty  i&c.^  Id.  284;  by  which 
cases  the  prior  case  of  Beverley  v.  Brooke^  2  Leigh  425  has 
been  overruled.  But  the  application  of  the  principle 
to  this  case  seems  not  to  be  correct.  It  appears  that 
the  lots  held  by  Alley  and  those  held  by  S.  D.  Fisher 
and  Lipscomb,  trustee,  respectively,  were  sold  at  the 
same  time,  or  on  the  same  day,  by  A.  D.  Williams, 
trustee,  that  is,  on  the  17th  day  of  April  1863  ;  and 
that  the  said  holders  claim  the  said  lots  respectively, 
directly  or  indirectly,  under  purchasers  who  purchased 
them  at  that  sale  and  on  that  day.  If  this  be  so,  then 
it  would  seem  that  these  holders  stand  on  an  equality, 
and  the  lots  held  by  them  should  bear  the  burden  of 
Soger's  incumbrance  ratably ^  that  is,  in  proportion  to 
the  prices  at  which  they  were  respectively  sold  at  the 
sale  made  by  A.  D.  Williams,  as  aforesaid.  That  these 
lots  were  conveyed  by  A.  D.  Williams  to  the  purchas- 
ers at  his  sale,  or  their  assigns,  at  different  times, 
makes  no  difference.  The  rule  of  equality  was  fixed 
by  the  sale,  and  was  not  affected  by  the  order  of  the 
conveyances,  subsequently  made  by  the  vendor.  4 
Gratt.  81,  supra.  We  think  that  so  much  of  the  de- 
cree as  directs  a  sale  of  the  said  lots  held  by  said  Al- 
ley, Fisher  and  Lipscomb,  trustee  as  aforesaid,  in  the 
order  mentioned  in  the  report  of  commissioner  Pleas- 
ants, ought  to  be  reversed,  and  the  said  report  ought 
to  be  recommitted  to  the  commissioner,  with  instruc- 
tions to  make  further  enquiry,  and  report  as  to  the  or- 
der in  which  the  said  lots  ought  to  be  sold,  if  necessary, 
according  to  the  principles  set  forth  in  the  forgoing 
opinion.     In  all  other  respects  we  think  the   decree 
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1809.      ought  to  be  affirmed,   and  with  costs  to  the  appellee 
"^Term^  Rogers,  as  the  party  substantially  prevailing. 

Aiiey&ais     The  decree  was  as  follows  : 

V. 

Rogers.  The  court  is  of  opinion,  for  reasons  stated  in  writing, 
and  filed  with  the  record,  that  the  president,  directors 
and  company  of  the  Farmers  Bank  of  Virginia  had  no 
authority  to  receive  payment  of  the  two  protested  ne- 
gotiable notes  in  the  proceedings  mentioned  in  depre- 
ciated Confederate  currency;  that  the  pajment  made 
of  said  notes  in  such  currency  by  A.  D.  Williams  in 
September  1863,  as  stated  in  his  deposition,  was  avoid 
payment ;  that  the  said  notes  are  still  due  and  unpaid, 
and  belong  to  the  appellee,  B.  F.  Rogers  ;  that  the  deed 
of  trust  of  the  24th  day  of  May  1859,  from  Benjamin 
W.  Green  to  John  Gr.  Williams  and  Mortimer  M. 
Young,  is  still  a  subsisting  security,  in  full  force  and 
effect,  for  the  payment  of  the  said  notes,  except  as  to 
that  portion  of  the  property  conveyed  by  said  deed  of 
trust,  which  was  released  by  the  deed  of  the  28th  of 
August  1860,  in  the  proceedings  mentioned  ;  that  the 
said  B.  F.  Rogers  is  entitled  to  have  the  said  deed  of 
trust  enforced  for  the  payment  of  said  notes,  with  all 
interest  and  costs  of  protest  due  thereon,  by  a  sale,  if 
necessary,  of  the  property  conveyed  by  the  said  deed 
of  trust,  or  so  much  thereof  as  may  be  sufficient  for 
the  purpose,  except  as  aforesaid  ;  that  he  is  entitled  to 
a  decree  for  such  a  sale  without  being  first  required  to 
have  any  recourse  against  the  president,  directors  and 
company  of  the  Farmers  Bank  of  Virginia,  B.  W. 
Green,  A.  D.  Williams,  S.  D.  Fisher,  G.  N.  Gwathmey, 
or  any  other  person  ;  that  if  these  parties,  or  any  of 
them,  can  be  made  liable  in  this  suit,  as  to  which  this 
court  expresses  no  opinion,  it  must  be  by  a  decree  be- 
tween co-defendants,  which  decree,  if  proper,  it  will  be 
competent  for  the  Circuit  court  to  make  hereafter,  as 
the  decrees  already  made  are  interlocutory  only,  and 
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that  there  is  no  error  in  the  said  decrees  already  made,  i«». 
at  least  upon  the  merits ;  but  the  court  is  of  opinion  "^Term"" 
that  there  is  error  in  so  much  of  the  decree  of  the  11th  — -  — 
day  of  March  1868  as  prescribes  the  order  of  priority,  v. 
in  which  the  lots  of  land  held  by  the  purchasers  respec-  ^^^«'"*- 
lively  are  to  be  sold  for  the  satisfaction  of  the  said 
debt  due  to  B.  F.  Rogers.  It  appears  that  these  lots 
were  sold  on  the  same  day,  to  wit,  the  17th  day  of 
April  1863,  by  A.  D.  Williams,  trustee,  though  his  con- 
veyances of  them  were  made  afterwards  and  at  different 
dates ;  and  that  the  said  holders  respectively  claim  the 
said  lots,  directly  or  indirectly,  under  purchasers  who 
bought  them  at  that  sale  and  on  that  day.  The  court 
is  therefore  of  opinion,  that  if  it  be  not  necessary  to 
sell  the  whole  of  the  land  conveyed  by  the  said  deed  of 
trust  of  the  24:th  day  of  May  1859,  not  released  by  the 
said  deed  of  the  28th  of  August  1860,  for  the  purpose 
of  satisfying  the  said  deed  of  trust,  then  the  balance  of 
the  said  debt  due  to  B.  F,  Rogers,  which  may  remain 
unsatisfied  after  applying  to  its  payment  the  net  pro- 
ceeds of  the  sale  of  the  two  lots  still  held  by  the  said 
A  D.  Williams,  trustee,  and  directed  to  be  first  sold, 
ought  to  be  raised  ratably  out  of  the  lots  now  held  by 
the  said  purchasers  respectively,  to  wit :  William  A. 
Alley,  Martin  M.  Lipscomb,  trustee  for  his  wife  Ade- 
Une  T.  Lipscomb  and  S.  D.  Fisher,  in  proportion  to 
the  amounts  of  the  purchase  money  for  which  those 
lots  were  respectively  sold  at  the  sale  made  by  the  said 
A.  D.  Williams,  trustee,  on  the  17th  day  of  April  1863 
as  aforesaid. 

Therefore  it  is  decreed  and  ordered,  that  so  much  of 
tht  said  decree  of  the  11th  day  of  March  1868,  as  is 
above  declared  to  be  erroneous,  be  reversed  and  an- 
nulled, and  the  residue  thereof,  and  the  decree  of  the 
20th  day  of  November  1867  affirmed ;  and  that  the  appel- 
lee, B.  F.  Rogers,  as  the  party  substantially  prevailing, 
do  recover  of  the  appellants  his  costs  by  him  about  his 
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i8«.  defence  in  this  behalf  expended.  And  it  is  ordered 
"^^rm.^  that  the  cause  be  remanded  to  the  said  Circuit  court  for 
further  proceedinffs  to  be  had  therein  in   conformity 

AUey&als  r  o  j 

V.       with  the  foregoing  opinion ;  which  is  ordered  to  be 
Rofirers.   (j^ryfjed  to  the  said  Circuit  court. 

Decree  reveo'sed  in  part^  hut  confirmed  on  the  meriU^ 
with  cost  to  the  appellees. 
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BiLLGERRY  V.   BrANCH  i&    SoUS.  January 


Term. 


March  12. 

1.  Bills  or  checks  drawn  by  a  bank  in  Richmond,  Va.  upon  a 
bank  in  New  Orleans,  were  endorsed  in  Petersburg,  Va.  in 
February  1863,  to  a  resident  of  Vicksburg.  The  late  war 
was  then  in  progress,  and  Petersburg,  Richmond  and  Vicks- 
burg  were  within  the  Confederacy,  whilst  New  Orleans  was 
in  the  permanent  possession  of  the  Federal  forces.  The  en- 
dorsement was  illegal  and  void,  and  the  endorsee  cannot 
recover  against  the  endorser,  in  an  action  brought  after 
the  war. 

2.  The  international  law  applied  to  all  transactions  between 
persons  residing  within  the  limits  of  the  authority  of  the 
Confederacy  and  persons  residing  in  the  United  States,  out- 
side of  the  Confederate  authority. 

3.  After  Vicksburg  had  been  taken  possession  of  by  the  Fed- 
eral forces,  viz.  on  the  23d  of  October  1863,  the  bills  were 
presented  for  payment  at  the  New  Orleans  Bank,  and  pay- 
ment was  refused.  Under  the  proclamation  of  the  President 
of  the  United  States  of  April  2,  1863,  intercourse  between 
Vicksburg  and  New  Orleans  was  still  prohibited,  and  the 
demand  of  payment  was  illegal. 

4.  Notice  of  demand  and  refusal  to  pay,  was  put  into  the 
postoffice  at  New  Orleans,  on  the  23d  of  October  1863,  di- 
rected to  the  endorsers  at  Petersburg,  Va.  The  war  being 
then  in  progress,  and  there  being  no  mail  communication 
between  New  Orleans  and  Petersburg,  the  notice  was  in- 
sufficient. 

This  was  an  action  of  assumpsit  in  the  Circuit  court 
of  the  city  of  Richmond,  brought  in  October  1866,  by 
Joseph  Billgeny  against  Thos.  Branch  &  Sons,  brokers. 
The  object  of  the  suit  was  to  recover  from  Branch  & 
Sons  the  amount  of  three  bills  or  checks  drawn  on  the 
26th  day  of  August  1862,  by  the  Farmers  Bank  of  Va. 
at  Richmond,  upon  the  New  Orleans  Canal  and  Bank- 
ing Company,  at  New  Orleans,  payable  to  John  Enders 
or  order,  each  for  the  sum  of  two  thousand  dollars. 
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isw.  These  checks  were  endorsed  in  blank  by  Enders,  and 
^^^  on  the  20th  of  February  1863,  they  were  endoi-sed  by 
Thomas  Branch  &  Sons  specially  to  the  plaintiff.  On 
the  23d  of  October  1863,  the  checks  were  presented  at 
the  New  Orleans  Canal  and  Banking  Company  for 
payment,  which  was  refused ;  and  they  were  regularly 
protested,  and  notice  of  protest  was  put  into  the 
postoflSce  at  New  Orleans,  directed  to  the  defendants 
at  Petersburg,  Virginia.  At  the  time  these  checks 
were  drawn,  and  when  they  were  endorsed  by  Branch 
&  Sons  to  Billgerry,  the  war  between  the  United  States 
and  the  Confederate  States  was  in  progress,  and  the  act 
of  congress  of  July  13th,  1861,  and  the  proclamation  of 
president  Lincoln,  of  the  16th  of  August  1861,  in  pursu- 
ance thereof,  were  in  force.  New  Orleans  had  been  taken 
possession  of  by  the  United  States  forces,  on  the  1st  of 
May  1862,  and  was  held  by  them,  until  the  end  of  the  war. 
On  the  4th  of  July  1863  Vicksburg  was  surrendered  and 
came  into  their  possession ;  whilst  Richmond  and  Pe- 
tersburg, in  which  last  mentioned  place  the  defendants 
r.ved,  were  within  the  Confederate  lines,  and  so  re- 
mained until  the  3d  of  April  1865.  It  was  in  proof 
that  there  was  no  mail  communication  from  New  Or- 
leans in  October  1863 ;  and  there  was  none  such  be- 
tween New  Orleans  and  Richmond,  or  Petersburg, 
from  that  time  until  some  time  after  the  surrender  of 
Lee's  army  in  April  1865  ;  and  Billgert'y,  whose  testi- 
mony was  taken,  states  that  as  soon  as  the  mail  com- 
munication was  opened  between  the  places  he  wrote  to 
Branch  &  Sons,  giving  them  notice  that  the  checks 
had  been  protested  for  non-payment.  It  appeared  fur- 
ther that  Billgerry  was  a  resident  of  Vicksburg  from 
1861  until  the  end  of  the  war  in  1865  ;  and  that  at  the 
time  the  checks  were  drawn  by  the  Farmers  Bank  that 
bank  had  funds  in  the  New  Orleans  bank  sufficient  to 
pay  them ;  and  this  continued  to  be  the  case  mitil  Au- 
gust 26th,  1863,  when  they  were  paid  over  to  an  officer 
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of  the  United  States  army,  under  an  order  of  General      imp. 
Banks,  then  commanding  the  United  States  army  in  ^^^^ 
New  Orleans.  ~, 

The  plaintiff^  s  original  declaration,  contained   nine       v. 
special  counts  and  the  common  counts  in  assumpsit,    ^^sons. 
and  his  amended  declaration   contained   three  special 
counts. 

The  first  three  counts  of  the  original  declaration 
treated  the  counts  as  bills  of  exchange,  and  alleged 
the  drawing,  endorsement,  demand,  dishonor,  protest 
and  notice  in  common  form,  each  check  being  the  sub- 
ject of  a  separate  count.  The  three  succeeding  counts 
did  not  differ  substantially  from  the  first  three,  except 
that  they  described  the  papers  as  checks  instead  of  bills 
of  exchange. 

The  7th,  8th  and  9th  counts  treated  the  papers  as 
bills  of  exchange,  and  differed  from  the  first  three  in 
this,  that  they  alleged  the  existence  of  the  war  as  an 
excuse  for  delay  in  making  presentment  until  October 
27,  1863  ;  and  in  this,  that  they  alleged  that  notice  to 
the  defendants  of  the  dishonor  of  the  bills  was  given 
by  a  notice  directed  to  them  and  deposited  in  the  post- 
office  in  New  Orleans  on  the  28th  day  of  October  1863, 
and  that  as  postal  communication  between  New  Orleans 
and  Richmond  was  then  interrupted  by  the  war,  an- 
other notice  was  given  to  the  defendants  after  the  ces- 
sation of  hostilities. 

The  amended  declaration  contained  three  counts, 
one  on  each  check.  These  counts  contained  the  fol- 
lowing special  averments  :  That  at  the  time  the  said 
checks  were  drawn  and  endorsed,  and  afterwards,  the 
plaintiff  was  a  citizen  and  resident  of  Vicksburg  ;  that 
Enders  was  a  citizen  and  resident  of  Richmond  ;  that 
the  defendants  were  citizens  and  residents  of  Peters- 
burg ;  and  that  the  Farmers  Bank  and  the  Canal  Bank 
had  their  location  and  residence  respectively  in  Rich- 
mond and  New  Orleans  ;  that  by  proclamation  of  the 
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i8».  prenident  of  the  United  States,  dated  August  16,  1861, 
"^^rm.^  the  State  of  Mississippi,  including  Vicksburg,  that 
part  of  the  State  of  Virginia,  including  Richmond  and 
Petersburg,  and  the  State  of  Louisiana,  including  New 
Orleans,  were  declared  to  be,  with  others  in  a  state  of 
insurrection,  except  such  parts  thereof  as  might  be 
occupied  and  controlled  by  the  forces  of  the  United 
States  engaged  in  the  dispersion  of  said  insurgents; 
that  the  State  of  Louisiana  continued  in  insurrection 
until  May  1st,  1862,  when  the  said  city  of  New  Orlean8 
was  occupied  and  controlled  by  the  forces  of  the  United 
States  engaged  as  aforesaid,  and  so  remained  ;  that 
the  State  of  Mississippi  continued  in  insurrection  until 
July  6,  1863,  when  Vicksburg  and  the  surrounding 
country,  were  occupied  and  controlled  by  said  forces 
of  the  United  States,  and  so  remained  ;  that  that  part 
of  Virginia  embracing  Richmond  and  Petersburg,  con- 
tinued in  insurrection  until  the  10th  day  of  April  1865; 
that  commercial  intercourse  between  these  last  named 
cities  and  New  Orleans  was  unlawful  from  May  1, 
1862,  until  April  10,  1866,  and  that  commercial  inter- 
course between  Vicksburg  and  the  surrounding  coun- 
try, and  New  Orleans,  was  unlawful  from  May  1,  1862, 
until  July  5,  1863  ;  that  the  plaintiff  after  receiving 
the  checks  from  the  defendants  in  February  1863,  took 
them  to  Vicksburg,  where  he  remained  until  the  said 
town  was  occupied  by  the  troops  of  the  United  states 
as  aforesaid  ;  that  as  soon  as  communication  between 
Vicksburg  and  New  Orleans  was  re-opened  and  became 
lawful  and  safe,  the  plaintiff,  by  permission  of  the 
military  authorities,  went  to  New  Orleans  ;  and  that 
on  the  27th  October  1863,  the  said  checks  were  pre- 
sented, dishonored  and  protested  ;  that  intercourse  and 
communication  between  New  Orleans  and  Richmond 
and  Petersburg  were  then  unlawful,  and  that  notice  of 
dishonor  was  given  to  the  defendants  when  intercourse 
between  the  said  places  became  lawful  and  was  re- 
stored. 


Digitized  by 


Google 


COURT   OF   APPElLS    OF    VIKGINIA.  397 

Each  of  these  counts  likewise  contained  an  allega-      i8». 
tion  that  the  Farmers  Bank,  at  the  time  of  the  occupa-    Term!^ 

tion  of  New  Orleans,   had  funds  in  the  Canal  Bank, 

upon  which  said  checks  were  drawn,   and  that  before       v. 
the  same  were  drawn,  the  said  funds  had  been  seized   ^^^^^ 

'  &  Sons. 

by  the  military  authorities  of  the  United  States,  so  that 
at  the  date  of  said  checks  the  Farmers  Bank  had  no 
funds  in  the  Canal  Bank. 

The  defendants  demurred  to  each  count  of  the  origi- 
nal declaration,  and  to  the  whole  declaration,  and  also 
to  each  count  of  the  amended  declaration,  and  to  the 
whole ;  and  they  also  pleaded  non-assumpsit ;  and  the 
plaintiff  joined  in  the  demurrers,  and  took  issue  on  the 
pleas.  And  then,  by  consent  of  the  parties,  a  jury  was 
waived,  and  the  whole  matter  of  law  and  fact  was  sub- 
mitted to  the  court  pursuant  to  the  statute. 

Upon  the  hearing  of  the  cause  the  court  sustained 
the  demurrers  to  all  the  special  counts,  but  overruled 
the  demurrers  to  the  common  counts  and  to  the  origi- 
nal declaration,  sustaining  the  demurrer  to  the  amended 
declaration ;  and  upon  the  evidence  rendered  a  judg- 
ment for  the  defendants.  The  plaintiff,  thereupon, 
moved  the  court  to  set  aside  the  j  udgment  and  grant 
him  a  new  trial,  but  the  court  overruled  the  motion. 

To  this  judgment,  overruling  the  motion  for  a  new 
trial,  the  plaintiff  excepted,  and  spread  all  the  evidence, 
which  was  in  writing,  upon  the  record,  and  applied  to 
this  court  for  a  supersedeas  ;  which  was  awarded. 

Wise  and  Fitzhugh^  for  the  appellant. 
Crump  and  Jones ^  for  the  appellees. 

Rives,  J.  It  does  not  seem  material  to  consider  or 
settle  the  question  of  pleading  raised  by  the  demurrers 
to  the  original  and  amended  declarations  in  this  case. 
The  common  counts  in  indebitatus  assumpsit^  which  were 
sustained,  would  have  sufficed  to  sustain  a  recovery  un- 
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i8».      der  the  authority  of  Bank  of  JJ.  S.  v.  Jackson^s  adnix, 
^^^  9  Leigh  221.     The  contract  was  one  of  privity  between 


Brancb 
&  Sons. 


these  parties,  and  sprung  out  of  the  payment  of  money 

V.  by  one  to  the  other.  Had  the  case  been  submitted  to 
a  jury,  it  would  have  conduced  to  a  clearer  develop- 
ment of  the  issue,  if  the  plaintiff  had  been  allowed  to 
count  specially,  as  he  did  in  his  amended  declaration, 
upon  the  particular  facts  of  his  demand.  The  practice 
of  relying  on  these  general  counts,  was  disapproved 
and  discouraged  at  an  early  date  in  the  case  of  Woody, 
Luttreletal,  ex'orsof  Carr^  1  Call  232,  240,  by  Judge 
Pendleton,  who  used  this  just  and  emphatic  language: 
^'1  cannot  forbear  to  mention  that  I  do  not  like  thia 
new  practice  of  general  counts  much,  as  they  tend  to 
surprise  the  other  party  without  giving  him  the  oppor- 
tunity of  preparing  for  a  full  defence."  But  in  this 
<»se  the  parties  waived  their  right  to  have  a  jury  for 
the  trial  of  this  cause,  and  agreed  that  the  whole  mat- 
ter, of  law  and  fact,  should  be  heard  and  determined 
by  the  court.  Inasmuch,  therefore,  as  the  court  held 
and  was  well  justified  in  holding,  that  a  i-ecovery,  if  at 
all,  might  be  had  imder  the  common  counts  ;  and  pro- 
ceeded to  hear  and  determine  the  case  upon  its  merits 
under  these  counts,  we  are  relieved  of  the  necessity  of 
adjusting  the  pleadings  with  any  technical  nicety. 
There  was,  perhaps,  no  other  reason  for  sustaining  the 
demurrer  to  the  amended  declaration,  save  that  it  did 
not,  in  the  opinion  of  the  court,  set  out  a  legal  cause  of 
action ;  a  conclusion  also  reached  in  the  judgment 
given  for  the  defendants  upon  the  facts. 

We  are  therefore  remitted  to  the  enquiry  whether 
the  contract  in  this  case  was  capable  of  being  asserted 
in  a  court  of  law.  The  parties  to  this  contract  were  all 
alike  residents  of  the  Confederate  States.  In  February 
1863,  the  plaintiff  in  error  purchased  of  the  defendants 
three  several  drafts  of  the  Farmers  Bank  of  Virginia 
upon  the  New  Orleans  Canal  and  Banking  Company, 
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l)earing  date  the  26th  August  1862,  for  the  sum  of  two      i8». 
thousand   dollars  each.     Prior  to   the  date  of  these  "^Term.^ 


Billfirerry 


drafts,  the  city  of  New  Orleans  had  been  taken  by  the - 
forces  of  the  United  States,  and  so  *  ^occupied  and  con- 
trolled" by  them  as  to  be  excepted  out  of  the  terms  of  ^^^^^ 
the  president's  proclamation  of  16th  August  1861, 
that  had  declared  Louisiana,  along  with  other  southern 
States,  in  a  state  of  insurrection  against  the  United 
States,  The  taking  of  the  city  was  followed  by  the 
president's  proclamation  of  12th  May  1862,  raising  the 
blockade  of  its  port  from  and  after  the  1st  day  of  June 
1862 ;  and  the  decisions  of  the  Supreme  court  have 
fixed  the  6th  of  May  1862  as  the  period  of  the  full  and 
final  restoration  of  the  city  to  the  jurisdiction  and  au- 
thority of  the  United  States.  These  facts  disclose  a 
case  of  a  contract  of  endorsement  between  citizens 
within  the  insurrectionary  districts,  during  the  pen- 
dency of  hostilities,  of  a  bill  drawn  by  a  bank  in  Vir- 
gmia  upon  a  bank  in  New  Orleans,  that  was  then 
claimed  and  recognized  as  within  the  rightful  territory 
of  the  United  States.  This  statement  is  sufficient  to 
reveal,  in  its  true  light  and  bearing,  the  important 
question  upon  which  we  have  to  pass  in  this  case.  In 
another  part  of  this  investigation,  I  may  have  to  reca- 
pitulate other  circumstances  relevant  to  other  topics  of 
this  discussion ;  but  for  present  purposes,  I  have  stated 
all  that  is  necessary  to  possess  us  of  the  points  made  in 
this  case. 

Now  it  is  alleged  that  the  purchase  of  this  bill  was 
illegal  and  void  on  two  grounds :  J^irat,  that  it  was  a 
trading,  condemned  and  avoided  by  the  laws  of  na- 
tions in  case  of  international  wars,  which,  for  the  pur- 
poses of  this  argument,  are  assumed  to  rest  upon  the 
same  principle  and  reason  as  our  late  internal  war  ;  and 
secondly y  that  it  was  prohibited  and  annulled  by  the  act 
of  congress  of  July  13,  1861,  interdicting  '<all  com- 
mercial intercourse"  between  the  inhabitants  of  the  in- 
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IMC.      surrectionary-  districts  and  the  citizens   of  the  rest  of 
"^t"  rm^  the  United  States.     These  positions  are  plainly  contra- 

dictory ;  the  one  referring  the  claim  to  the  decision  of 

V.  international  law,  and  the  other  to  the  decision  of  mu- 
&  somf  ^i<^^p(^  law.  They  cannot  both  stand  together :  a  choice 
must  be  made  between  them.  If  the  case  rests  on  in- 
ternational law,  the  munlcipal\Bex.c\\\AeA ;  $iXiAeconverm, 
if  within  the  pale  of  the  municipal^  it  is  without  that  of 
the  international. 

Hence,  our  first  enquiry  should  be,  whether  the  con- 
tract relied  on  in  this  case  is  affected  by,  or  within,  the 
purview  of  the  law  of  nations  touching  dealings  be- 
tween alien  enemies ;  and  herein  we  have  to  consider 
at  the  outset  the  OB^umption  already  alluded  to  ;  namely, 
that  our  late  civil  strife  was  attended  with  all  the  legid 
incidents  and  consequences  of  a  war  inter  gentes.  In 
calling  this  an  assumption,  I  do  not  mean  to  treat  with 
any  disrespect  the  argument  of  the  counsel  for  the  ap- 
pellees ;  but  I  rather  indicate  thereby  the  strong  and 
decided  sense  I  entertain  of  what  I  humbly  submit  it 
can  be  satisfactorily  shown  to  be.  I  understand  the  po8i" 
tion  to  be,  that  there  is  no  distinction  upon  reason  or 
authority,  between  public  war  of  whatever  sort  and 
international  war,  in  the  vacating  of  contracts  between 
individual  citizens  of  belligerent  QOMwtrios  flagrante  beUo. 
That  we  may  more  critically  examine  and  determine 
the  soundness  of  this  position,  let  us  first  acquire  a  pre- 
cise and  definite  idea  of  this  important  tenet  of  the  law 
of  nations.  Its  indispensable  attribute  is,  that  it  should 
be  a  contract  between  '^ali^n  ejiemt^s^^^  because  the  doc- 
trine is  founded  on  the  principle,  that  a  declaration  of 
war  puts  not  only  the  adverse  governments  in  their 
political  capacity  at  war,  but  renders  all  the  subjects  of 
the  one  the  enemies  of  the  subjects  of  the  other%  Tai- 
telj  hk.  3,  c.  6,  §  70 ;  also  note  to  Clemontsmi  v.  Blessig^  U 
Exch.  R.  135,  Hence,  ^<no  valid  contract  can  be  made, 
nor  any  promise  arise,  by  implication  of  law  from  any 
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transaction  with  an  enemy,"  says  Justice  Clifford,  in      iwe. 
Hanger  v.  Ahlott,  6  Wall.  U.  S.  R.  534.  •'^^^^^ 

These  conditions  are  all  fulfilled  in  the  case  of  foreign 
wars  between  independent  nations,  because  it  can  be 
aptly  said  of  them,  that  a  state  of  war  is  contradic- 
tory of  a  state  of  commerce,  and  that  there  cannot  be 
war  for  arms  and  peace  for  commerce.  Considerations 
of  public  safety,  imperiously  forbid  all  contracts  be- 
t^feen  alien  enemies  ;  so  that  after  the  termination  of 
the  war,  during  which  they  were  made,  the  illegality 
of  the  transaction  may  be  set  up  as  a  valid  defence 
against  an  action  founded  upon  any  such  contract. 
But  are  such  conditions  found  in  a  war  waged  between 
citizens  of  a  common  country  ;  and  is  this  doctrine  at 
all  applicable  to  the  status  or  the  dealings  of  fellow- 
citizens  embroiled  in  a  civil  war?  Under  our  com- 
plex system  of  State  and  Federal  governments,  the  con- 
stitution of  the  United  States  is  not  overthrown  by  the 
insurrection  of  any  portion  of  the  people,  however 
formidably  arrayed  or  eflBiciently  organized  under  all 
the  facilities  of  revolt  arising  out  of  their  separate 
organizations  into  States,  under  all  the  forms  and  with 
all  the  powers  necessary  to  command  the  resources  and 
services  of  their  inhabitants.  Whatever  may  have 
been  the  theory,  on  which  this  rebellion  was  projected 
and  justified,  it  has  confessedly  yielded  to  the  grand 
arbitrament  of  arms ;  and  we  need  not  now  be  dis- 
quieted or  harassed  by  any  doubt  that  the  con- 
stitution of  the  United  States  reigned  supreme  over 
all  the  States  and  all  the  citizens 'during  the  whole  of 
this  deplorable  conflict  and  since,  with  such  exceptions 
only  as  are  due  to  the  clash  of  arms  and  the  necessities 
of  State.  We  shall  in  vain  look  through  the  whole 
range  of  decisions  of  the  Supreme  court  for  the  slightest 
intimation  that  this  rebellion  had  affected  the  su- 
premacy of  the  constitution  ;  or  released  the  revolted 
States  or  their  citizens,  from  its  authority  or  their  al- 
26 
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1800.     legiance  to  it.     It  is  true  that  the  war  was  of  sach  di- 

^^^  mensions,  and  was  so  organized,  under  the  auspices  of 

the  revolted  States,  into  a  new  and  separate  Confederacy 

Blllfirerry  -    ,     ▼▼   .      -i  r^  n  j 

that  the  government  of  the  United  States  was  compeiled 

to  waive  some  of  its  strict  and  theoretical  rights  over  the 
insurgents.  It  would  have  been  idle  to  send  out  with 
its  armies,  as  was  done  in  the  case  of  the  whiskey  insur- 
rection in  Pennsylvania,  civil  officers,  to  whom  cap- 
tured insurgents  might  be  turned  over  for  arrest,  trial, 
conviction  and  punishment.  It  was  the  dictate  of  nec- 
essity and  policy  to  recognize  the  Confederate  States  as 
a  government  ^/a<?^^  ;  to  concede  belligerent  rights  to 
them ;  to  acknowledge  a  state  of  internal  war  ;  to  treat 
captives,  both  on  land  and  sea,  as  prisoners  of  war, 
and  provide  for  their  exchange ;  to  declare  a  blockade 
of  the  ports  in  the  insurrectionary  districts ;  and 
assert  under  the  law  of  nations  th^  rights  of  cap- 
ture and  prize  jure  belli.  These  concessions  were  prop- 
erly made  to  mitigate  the  rigors  of  this  fratricidal 
war,  and  conduct  more  effectively  and  humanely  to  the 
suppression  of  the  revolt.  They  were  conceived  in  the 
spirit  of  the  exalted  teachings  of  the  most  enlightened 
and  accredited  publicists.  Vattel,  bk.  3,  ch.  18,  §294, 
recommends  that  ^^the  common  laws  of  war — ^those 
maxims  of  humanity,  moderation  and  honor,  which  we 
have  already  detailed  in  the  course  of  this  work — 
ought  to  be  observed  by  both  parties  in  every  civil  war. 
For  the  same  reasons,  which  render  the  observance  of 
those  maxims  a  matter  of  obligation  between  State  and 
State,  it  becomes  equally,  and  even  more  necessary,  in 
the  unhappy  circumstance  of  two  incensed  parties  lacer- 
ating their  common  country.  Should  the  sovereign 
conceive  he  has  a  right  to  hang  up  his  prisoners  as 
rebels,  the  opposite  party  will  make  reprisals ;  if  he 
does  not  religiously  observe  the  capitulations,  and  all 
other  conventions  made  with  his  enemies,  they  will  no 
longer  rely  on  his  word  ;  should  he  burn  and  ravage. 
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they  will  follow  his   example ;  the  war   will  become      isee. 
cruel,  horrible,  and  every  day  more  destructive  to  the  "^Tem^^ 

nation."  While  therefore  in  the   pursuance  of   these 

wise  and  humane  maxims,  the  government  of  the  United  v. 
States  departed  from  the  theory  strictissimijuria  in  its  ^^^^ 
constitutional  suppression  of  this  insurrection,  there 
was  never  in  any  authoritative  quarter  an  admission 
that  the  insurgents,  by  reason  of  being  acknowledged 
as  quasi  enemies  to  the  extent  of  these  concessions, 
were  not  amenable  to  the  constitution  and  the  laws. 
This  did  not  in  fact  involve  any  contrariety  in  the  status 
thus  ascribed  to  them ;  and  when  such  was  alleged  in 
the  Prize  cases,  2  Black.  U.  S.  R.  636,  670,  Justice  GrieTj 
with  no  little  warmth,  denoimced  it  as  ''the  anomalous 
doctrine,  which  this  court  are  now,  for  the  first  time, 
desired  to  pronounce,  to  wit :  that  insurgents  who  have 
arisen  in  rebellion  against  their  sovereign,  expelled  her 
courts,  established  a  revolutionary  government,  organ- 
ized armies,  and  commenced  hostilities,  are  not  ene- 
mies, because  they  are  traitors ;  and  a  war  levied  on  the 
government  by  traitors,  in  order  to  dismember  and  de- 
stroy it,  is  not  a  war,  because  it  is  Vininsm^ectioiiy 

But  if  by  the  intendment  of  law  the  constitution  of 
the  United  states  pervaded  the  whole  land,  notwith- 
standing the  insurrection,  and  was  in  theory  the  su- 
preme law  to  insurgents  as  well  as  loyal  citizens,  the 
municipal  law  went  along  with  it,  and  governed  con- 
tracts. To  term  the  citizens  of  the  Confederate  States 
enemies^  is  far  from  being  tantamount  to  calling  them 
''alien  enemies.''  We  are  told,  2  Black.  U.  S.  R.  274, 
that  ''the  word  'enemy'  is  a  technical  phrase  peculiar 
to  prize  courts,  and  depends  upon  principles  of  public 
policy,  as  distinguished  from  the  common  law ;  and  be- 
sides, that  citizens  of  the  Confederacy,  while  traitors 
for  having  cast  off  their  allegiance  and  made  war  on 
their  government,  are  none  the  less  'enemies.'"  All 
this  is  conclusive  to  show  that  the  courts  have  never  for 
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i8(w.     one  moment  lost  sight  of,  or  relinquished,  the  principle 

"^T^rm"^  of  the   nullity  of  the   attempted   withdrawal  of   the 

southern  States,  and  the  supremacy  of  the  constitution 

V.  and  the  laws  in  spite  of  it.  Upon  what  principle  and 
reason  then  shall  we  be  required  in  this  case  to  take 
rebellious  subjects  out  of  the  pale  of  a  constitution, 
which  they  have  failed  to  overthrow,  and  submit  their 
dealings  and  contracts  to  intern ationalTSLtheviiiAn  muni- 
cipal  law  ?  It  would  seem  to  be  enough  to  reply,  that 
the  correct  theory  of  our  disastrous  conflict  does  not 
admit  of  the  idea  that  the  parties  to  it  were  foreign 
and  independent  nations,  and  the  citizens  of  the  one 
^^alien  en^mies^'^  respectively  of  those  of  the  other. 

Upon  principles  of  reason  therefore,  distinguishing 
the  case  of  our  late  war  from  that  of  a  war  inter  gentes^ 
I  conclude  that  this  case  does  not  come  under  the  inter- 
dict of  international  law  against  contracts  between 
'^alien  enemies."  But  we  are  told  that  we  are  not  left 
to  the  conclusions  of  reason  upon  this  subject,  bat  are 
shut  up  to  the  decisions  of  the  Supreme  court  of  the 
United  States,  that  are  alleged  to  apply  this  doctrine 
for  the  vacation  of  contracts  between  opposing  belliger- 
ents pending  the  war  to  our  late  war,  as  fully  as  if  it 
had  been  an  international  war.  This  assertion  cannot 
rest  upon  anything  more  than  analogy  ;  but,  even  thus 
qualified,  it  excites  my  unfeigned  surprise.  I  shall 
therefore  take  up  all  these  cases  in  their  order  that 
have  been  referred  to,  and  ascertain  whether  they  are 
susceptible  of  being  used  as  authority  for  a  position, 
which  I  have  endeavored  to  show  is  contrary  to  reason. 
The  first  reference  is  to  the  Prize  cases^  2  Black.  U. 
S.  R.  635.  The  chief  controversy  in  those  cases  was 
as  to  the  right  of  the  president,  in  the  absence  of  any 
act  of  congress  declaring  or  recognizing  a  state  of  war, 
to  proclaim  a  blockade  of  the  ports  in  possession  of 
the  States  in  rebellion.  There  was  a  difference  of 
opinion  among  the  judges  on  this  point ;  but  all  con- 
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ceded  the  right  to  exist  after  the  act  of  13th  July  1861,      ifl«. 
aathoiizing  the  president  to  interdict  all  trade  and  in-    Term^ 

tercourse  between  the  inhabitants  of  the  States  in  in- 

surrection  and  the  rest  of  the  United  States.  The  v. 
court,  however,  was  of  opinion  that  the  right  to  insti- 
tute thb  blockade,  pertained  to  the  president  jure  belli 
and,  therefore,  upheld  the  authority  and  legality  of  his 
proclamation  of  blockade  of  19th  of  April  1861,  al- 
though prior  to  any  congressional  recognition  of  the 
war. 

Another  proposition  was  also  laid  down  in  these 
cases,  namely,  that  property  of  persons  within  the 
Confederacy  was  to  be  deemed  enemy's  property  with- 
out reference  to  the  individual  status  of  the  owner, 
and,  therefore,  lawful  prize.  These  were  cases  affect- 
ing the  rights  of  the  United  States  as  sovereign,  and 
of  captors  claiming  under  its  laws,  where,  as  I  have 
ahready  shown,  the  government  had  chosen  to  follow 
the  law  of  nations  rather  than  exercise  its  municipal 
right  to  close  its  ports.  Thus,  in  the  case  of  The  Cir- 
cassiarij  2  Wall.  U.  S.  R.  135,the  chief  justice  observed 
that  ^'the  government  of  the  United  States,  involved 
in  civil  war,  claimed  the  right  to  close,  against  all  com- 
merce, its  own  ports  seized  by  the  rebels,  as  a  just  and 
proper  exercise  of  power  for  the  suppression  of  at- 
tempted revolution.  It  insisted,  and  yet  insists,  that 
no  one  could  justly  complain  if  that  power  should  be 
decisively  and  peremptorily  exerted.  In  deference, 
however,  to  the  views  of  the  principal  commercial  na- 
tions this  right  was  waived  and  a  commercial  blockade 
established."  This  declaration  of  one  who  was  a 
member  of  President  Lincoln's  cabinet,  Ls  an  authori- 
tative disclosure  of  the  motive  for  exchanging  the  mu- 
nicipal right,  for  the  belligerent  right  under  the  law  of 
nations.  But  this  falls  far  short  of  the  pretension  that 
has  been  founded  on  these  cases.  It  in  fact  receives  no 
countenance  from  them.     But  resort  is  had  to  certain 
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i8«.  incidental  remarks  of  Justice  Nelson,  who  gave  the 
T^r^  dissenting  opinion  in  these  cases.  He  is  depicting  the 
consequences  of  war,  and  enumerates  among  them  the 
V.  invalidity  of  contracts  flagrante  hello.  The  statement 
of  the  doctrine  was  perfectly  true  in  the  connection  in 
which  he  made  it;  but  the  doctrine  was  in  no  wise  in- 
volved in  the  adjudication  of  those  cases;  and  cannot 
now  be  wrested  from  the  context,  and  made  to  apply 
to  the  quite  different  question  we  are  now  making, 
without  an  inexcusable  perversion  of  his  '^ohiter  dicta^ 
And  yet  this  is  all  the  analogy  between  those  cases  and 
the  one  at  bar. 

Next  comes  the  case  of  Mrs.  Alexander's  cotton^  2 
Wall.  U.  S.  R.  404.  This  cotton  was  captured  on  land 
by  a  naval  force  of  the  United  States  in  the  spring 
of  1864,  and  was  libelled  as  prize  of  war  ;  but  it  was 
held  not  to  be  ^hnaritime prizey'*'^  and  to  be  embraced  by 
the  act  of  congress  of  March  12th,  1863  (12  Stat  at  Large 
691),  providing  for  the  collection  of  abandoned  prop- 
erty, &c. — whereby  such  property  captured  daring 
the  rebellion  should  be  turned  over  to  the  Treasury 
Department  to  be  sold  and  the  proceeds  deposited  in 
the  national  .treasury,  so  that  any  person  asserting 
ownership  of  it  might  prefer  his  claim  in  the  court  of 
claims  under  the  said  act;  and  on  making  proof  to 
the  satisfaction  of  that  tribunal  that  he  had  never 
given  aid  or  comfort  to  the  rebellion,  have  a  return  of 
the  net  proceeds  decreed  to  him.  In  this  case  as  in 
the  Prize  cases,  the  proposition  was  again  reiterated 
that  '<the  court  could  not  look  into  the  personal  char- 
acter and  dispositions  of  individual  inhabitants  of 
enemy  territory." — "We  must  be  governed,"  says  the 
Chief  Justice,  ''by  the  principle  of  public  law,  so  often 
announced  from  this  bench  as  applicable  alike  to  civil 
and  international  wars,  that  all  the  people  of  each 
State  or  district  in  insurrection  against  the  United 
States,  must  be  regarded  as  enemies,  until   by  the  ac- 
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tion  of  the  legislature  and  the  executive,  or  otherwise,      ises. 
that  relation  is  thoroughly  and  permanently  changed."  ^^^^ 
But  this  language,   broad  and  comprehensive  as  it  is, 
must  be  confined  for  purposes  of  interpretation  to  the 
case  in  hand  ;  and   that  was  one  between  the  rights  of  ^r^ch 

,  ^   .  ft  Sons. 

the  government  on  the  one  hand,  and  those  of  a  citizen 
on  the  other  hand.  It  did  not  relate  to  controversies 
between  individuals  on  the  opposite  sides,  or  tend  to 
admit  or  tolerate  the  plea  of  ^alien  enemy'  in  suits 
between  such  parties  after  the  cessation  of  the  war. 
Nothing  breeds  more  confusion  of  ideas  than  to  seize 
on  a  particular  expression,  tear  it  from  its  context,  and 
then  insist  on  the  universality  of  its  meaning,  and  its 
application  to  cases  not  in  the  mind  of  the  writer,  be- 
cause of  its  capacity  literally  to  embrace  them.  With- 
out proper  discriminations,  we  must  continually  fall 
into  serious  errors  in  weighing  and  interpreting  judicial 
decisions  ;  and  it  is  through  the  lack  of  such  precau- 
tion, as  it  seems  to  me,  the  notion  prevails  that  this 
and  the  Prize  cases  attribute  to  civil  wars  as  well  as  to 
international  wars  this  faculty  of  annulling  contracts 
between  belligerent  individuals. 

The  Ouachita  Cotton  case,  6  Wall.  U.'  S.  R.  521,  to 
which  we  were  next  referred,  does  not  relate  to  the  ** 
question  we  are  now  considering.  It  was  wholly  imder 
the  municipal  law,  and  involved  the  construction  of  the 
act  of  congress  of  July  13th,  1861,  and  the  subsequent 
proclamation  of  President  Lincoln  in  pursuance  of  it, 
under  which  it  was  held,  that  purchases  of  cotton  from 
the  rebel  Confederacy,  by  citizens  or  corporations  of 
New  Orleans,  and  libelled  during  the  war,  were  void. 
These  measures  were  regarded  as  '^restoring  New  Or- 
leans after  its  occupation  by  the  military  forces  on  the 
6th  of  May  1862,  so  completely  to  the  national  author- 
ity as  to  clothe  its  citizens  with  the  same  rights  of 
property,  and  subject  them  to  the  same  inhibitions  and 
disabilities  as  to  commercial  intercourse  with  the  terri- 


Digitized  by 


Google 


Blllfferry 

V. 

Branch 
&S011S. 


408  COURT  OF    APPEALS   OF   VIBGINIA. 

iMQ.  tory  declared  to  be  in  insurrection  as  the  inhabitants  of 
^^^^  the  loyal  States."  This,  I  presume,  might  also  have 
been  the  case  had  these  beUigerents  been  foreign  and 
independent  nations  in  this  predicament  towards  each 
other,  under  the  authority  of  The  Hoop  and  The  Belh 
Guidita,  1 C.  Rob.  Adm.  196  and  207,  and  United  SMt^ 
V.  Rice^  4  Wheat.  R.  246  ;  so  that  Justice  Swayne,  apart 
from  the  act  of  congress  and  the  proclamation  of  the 
president,  justly  regarded  it  as  ''the  result  of  well-set- 
tled principles  of  public  law." 

The  last  case  that  has  been  cited  for  the  appellees  on 
this  point  is  Hanger  v.  Abbott,  6  Wall.  U.  S.  R.  534. 
It  was  there  decided  that  the  war  had  the  effect  of  sus- 
pending the  statute  of  limitations  in  the  States,  so  that 
the  time  during  which  the  courts  in  the  lately  rebellious 
States  were  closed  to  citizens  of  the  loyal  States,  is,  in 
suits  brought  by  them  since,  to  be  excluded  from  the 
computation  of  the  time  prescribed  by  such  statute, 
though  exception  for  such  cause,  be  not  provided  for  in 
the  statute.  This  doctrine  is  deduced  from,  and  justi- 
fied by,  the  principle,  that  while  war  does  not  annul  an 
antecedent  debt,  it  suspends  the  remedy  therefor,  so 
that  the  right '  and  the  remedy  are  both  revived  by 
peace  ;  but  this  would  be  nugatory  should  the  war  last 
for  the  period  of  limitation,  and  there  be  nothing  to 
stop  the  running  of  the  statute.  To  give  efficacy  there- 
fore to  the  principle,  that  the  return  of  peace  brings 
with  it  both  ''the  rig:ht  and  the  remedy,"  it  is  neces- 
sary that  the  statute  should  be  8mpended  for  the  war  ; 
or  else,  as  it  is  here  said,  "the  citizens  of  a  State  may 
pay  their  debts  by  entering  into  an  insurrection  or  re- 
bellion against  the  government  of  the  Union,  if  they 
are  able  to  close  the  courts,  and  to  successfully  resist  the 
laws,  until  the  bar  of  the  statute  becomes  complete.'' 
This  is,  in  truth,  a  precedent  for  removing  obstacles 
from  the  path  of  the  creditor  after  the  war  ;  and  I  do 
not  see  how  it  can  be  tortured  into  an  authority  for  an- 
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nnlliDgall  war  debts  and  contracts  sued  on  after  peace.  isao. 
It  is  true  in  this  case,  as  in  the  Prize  cases^  much  is  said  ^^^ 
upon  the  general  consequences  of  war  in  the  prohibi- 
tion of  all  trading,  negotiation,  communication  and  in- 
tercourse between  the  citizens  of  one  of  the  belliger- 
ents with  those  of  the  other,  without  the  permission 
of  the  government ;  but  it  has  only  a  remote  and  inci- 
dental bearing  upon  the  point  in  issue,  is,  in  truth,  a 
mere  preface  to  the  discussion  of  it,  and  in  no  respect 
enters  into  the  body  of  the  judgment.  While,  there- 
fore, I  do  not  dissent  from  the^e  declarations,  but,  on 
the  contrary,  accept  them  as  a  part  of  the  law  of  na- 
tions, I  do  humbly  protest  against  the  effort  to  make 
them  authority  in  reference  to  a  civil  war  or  any  other 
public  war,  except  a  war  inter  gentes. 

I  have  thus  carefully  canvassed  and  sifted  these  au- 
thorities, and  have  not  been  able  to  find  anything  in 
them  that  assimilates  civil  to  {ntemational  war  in  its 
avoiding  trading  and  contracts  during  its  pendency. 
Had  such  an  incident  belonged  to  civil  war,  why  is  it 
that  no  instance  of  it  can  be  found,  after  the  most  dili- 
gent search  in  the  records  of  judicial  proceedings,  dur- 
ing such  wars  ?  and  where  was  the  necessity  of  the 
act  of  congress,  if  in  our  intestine  warfare  the  public 
law  of  nations  applied  to  it,  and  effected  the  same  end? 

But  all  this  is  mere  negation.  Positive  and  di- 
rect authority  exists  against  this  pretension  of  the 
appellees,  and  that  in  a  decision  of  the  Supreme 
court.  In  it,  I  have  found  the  very  basis,  and  staple 
of  the  arguments  I  have  been  advancing.  I  allude  to 
the  case  of  Mauran  v.  Insurance  Company^  6  Wall.  U. 
S.  R.  1.  It  arose  upon  a  policy  of  insurance  upon  a 
ship  afterwards  captured  by  a  Confederate  vessel ; 
which  policy  had  a  marginal  warranty,  ''free  from  loss 
or  expense  by  captured  To  determine  whether  this 
loss  arose  from  "assailing  thieves"  or  ''pirates,"  for 
which  the  insurer  was  bound  to  pay  ;  or  from  a  cap- 
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1860.  ture^  the  risks  of  which  the  assured  took  upon  himself 
Tcrm!^  by  his  warranty,  made  it  necessary  for  the  court  to  as- 
certain and  define  the  character  of  the  Confederate 
States  government.  It  accordingly  did  so,  and  de- 
clared it  to  be  a  government  de  facto.  Justice  Nelson, 
whose  language  in  the  Prize  cases  was  quoted  by  the 
counsel  for  the  appellees,  delivered  the  opinion  of  the 
court  in  this  case,  and  laid  down  their  theory  of  oar 
late  struggle  in  the  following  striking  passages  :  "We 
agree  that  all  the  proceedings  of  these  eleven  States, 
either  severally  or  in  conjunction,  by  means  of  which, 
the  existing  governments  were  overthrown  and  new 
governments  erected  in  their  stead,  were  wholly  illegal 
and  void  ;  and  that  they  remained  after  the  attempted 
separation  and  change  of  government,  in  judgment  of 
law,  as  completely  under  all  their  constitutional  obliga- 
tions as  before.  The  constitution  of  the  United  States, 
which  is  the  fundamental  law  of  each  and  all  of  them, 
not  only  aflforded  no  countenance  or  authority  for  those 
proceedings,  but  they  were,  in  every  part  of  them,  in 
express  disregard  and  violation  of  it  Still,  it  cannot 
be  denied  but  that  by  the  use  of  these  unlawful  and 
unconstitutional  means,  a  government  in  fact  was 
erected  greater  in  territory  than  many  of  the  old  gov- 
ernments in  Europe,  complete  in  the  organization  of 
all  its  parts,  containing  within  its  limits  more  than 
eleven  millions  of  people,  and  of  sufficient  resources 
in  men  and  money  to  carry  on  a  civil  war  of  unex- 
ampled dimensions,  and  during  all  which  time,  the 
exercise  of  many  belligerent  rights  were  either  con- 
ceded to  it  or  were  acquiesced  in  by  the  supreme 
government ;  such  as  the  treatment  of  captives,  both 
on  land  and  sea,  as  prisoners  of  war  ;  the  exchange  of 
prisoners  ;  their  vessels  recognized  as  prizes  of  war 
and  dealt  with  accordingly ;  their  property  seized  on 
land  referred  to  the  judicial  tribunals  for  adjudication; 
their  ports  blockaded  and  the  blockade  maintained  by 
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a  suitable  force  and  duly  notified  to  neutrals,  the  same      1869. 
as  in  open  and  public  war.     We  do  not  enquire  whether  ^^^ 

these  were    rights    conceded    to   the  enemy  by   the 

laws  of  war  among  civilized  nations  ;  or  were  dictated  v. 
by  humanity  to  mitigate  the  vindictive  passions  grow-  ^^^ 
ing  out  of  a  civil  conflict. "  Again  in  White  v.  Cannon, 
6  Wall.  U.  S.  R.  443,  it  is  said  that  ''the  objection  that 
the  judgment  of  the  Supreme  court  of  Louisiana  is  to 
be  treated  as  void,  because  rendered  some  days  after 
the  passage  of  the  ordinance  of  secession  of  that  State, 
is  not  tenable.  That  ordinance  was  an  absolute  nvllity, 
and  of  itself  alone,  neither  affected  the  jurisdiction  of 
that  court  or  its  relation  to  the  appellate  power  of  this 
court"  If  then  we  accept  these  opinions  of  the  Su- 
preme court  as  the  law  of  the  land,  I  do  not  see,  how 
the  contracts  of  the  citizens  of  a  common  country, 
though  harassed  by  civil  war,  are  to  fall  under  the  ban 
of  international  law  as  to  contracts  between  alien 
enemies  in  time  of  war.  To  impute  the  doctrines  of 
'alien  enemy'  to  the  relations  of  a  people  under  the 
same  constitution  of  government  in  the  eye  of  the  law, 
though  engaged  in  an  insurrectionary  war,  would  be  in 
flagrant  opposition  to  these  decisions,  which  we  are 
bound  to  respect  and  follow. 

That  the  understanding  of  the  country,  also  con- 
forms to  the  state  of  the  law,  as  thus  expounded,  we 
have  striking  proof  and  an  impressive  example  in  the 
general  acquiescence  in  the  nullity  of  the  sequestra- 
tion or  confiscation  laws  of  the  Confederate  States. 
A  greater  hardship  and  loss  cannot  well  be  conceived  ; 
and  yet  I  have  not  heard  of  the  first  case  in  this  State, 
of  an  attempt  to  resist  at  law  the  repayment  of  a  debt 
or  the  restoration  of  property,  which  had  been  seques- 
trated or  confiscated  under  this  law  of  the  Confederate 
States.  And  yet  if  this  pretension  of  applying  inter- 
national law  to  the  case,  be  correct,  this  law  stands  jus- 
tified by  the  strict  rights  of  war  ;  and   is  really  valid, 
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i8».  though  not  approved  by  the  practice  and  rules  of  later 
"^Terrn^  times.  But  it  seems  the  question  was  made  before  the 
Circuit  court  of  the  United  States  at  Raleio^h,  in  which 

Blllffcrry 

V.  the  chief  justice  reviewed  the  very  points  that  have 
A^soM  ^^^  made  in  the  argument  here  ;  and  fully  sustained 
the  views  I  have  taken.  The  pamphlet  containing  his 
opinion — Shortridgeet  al.  v.  Macon — ^is  before  us.  He 
was  met  there,  as  we  are  here,  by  the  assertion  that  the 
decisions  of  the  Supreme  court,  already  cited,  declared 
the  principle  that  all  the  doctrines  of  international  law 
as  to  war  inter  gentes  were  applicable  to  the  powers  and 
rights  of  the  two  governments,  and  the  dealings  of  the 
respective  citizens  of  each,  with  those  of  the  other  ;  so 
that  a  state  of  civil  war,  like'  a  state  of  international 
war,  would  validate  acts  of  confiscation,  and  also  stop 
interest  on  debts  thus  deemed  to  he  foreign.  But  he 
distinctly  disclaimed  and  repelled  this  interpretation  of 
these  cases,  and  gave  judgment  for  the  debt,  interest^ 
as  well  as  principal. 

After  a  succinct  recapitulation  of  the  points  settled 
by  the  Supreme  court,  he  adds  with  emphasis  :  "But 
there  is  nothing  in  that  opinion  which  gives  counte- 
nance to  the  doctrine  which  counsel  endeavor  to  de- 
duce from  it ;  that  the  insurgent  States,  by  the  act  of 
rebellion,  and  by  levying  war  against  the  nation,  be- 
came foreign  States,  and  their  inhabitants  alien  ene- 
mies." 

I  have  thus  taken  much  pains  to.  asC'ertain  if  this 
pretension  of  the  appellees  could  derive  any  support 
from  the  decisions  of  the  Supreme  court.  It  seemed 
to  me,  under  the  circimistances,  a  strange  quarter  to 
seek  for  it ;  for  if  it  can  be  found  there,  it  must  be  al- 
lowed that  this  august  tribunal  has  gone  far  towards 
rehabilating  the  doctrine  of  secession,  and  giving  life 
to  the  Confederacy  in  its  ashes.  And  for  what  ends  of 
justice,  I  demand  to  know,  are  we  required  to  vamp  up 
this  obsolete  theory  of  a  separate  and  independent  ex- 
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istenoe  of  the  late  Confederacy  ?     The  parties  to  this      i8«. 
controversy  were   citizens   of   this   Confederacy;  and  ^^r^ 

contracting  under  that  faith,  what  merit  have  the  ap- 

pellees  in  this  defence  i  It  must  be  allowed  that  this  v. 
defence  is  curiously  constructed  ;  it  consists  in  part  of  ^^^ 
the  law  of  nations,  and  in  part  of  the  municipal  law; 
of  the  former,  so  far  as  the  incapacities  growing  out  of 
international  war,  are  concerned ;  and  of  the  latter, 
when  it  becomes  necessary  to  invoke  it  for  the  re-an- 
nexation of  New  Orleans,  a  part  of  the  Confederate 
territory,  to  the  United  States.  Upon  the  theory  of 
a  separate  Confederate  nationality,  no  act  of  mere 
military  occupation,  nor  law  of  the  congress  of  the 
United  States,  could  avail  to  withdraw  this  city  from 
its  sovereign  so  as  to  make  its  inhabitants,  for  purposes 
of  contract,  alien  enemies  to  other  subjects  of  the  same 
sovereign ;  although  under  the  doctrines  of  T/te  Hoop 
cfe  BeUa  Guidita^  already  cited,  it  might  not  be  allowa- 
ble for  the  latter  to  ship  supplies  to  the  former.  If  re- 
quired, then,  to  stand  exclusively  upon  their  theory  of 
an  international  war,  unassisted  by  the  laws  of  con- 
gress, the  appellees,  and  all  the  other  parties,  in  inter- 
est, to  this  controversy,  including  the  Canal  and 
Banking  Company  of  New  Orleans,  would  be  inhabit- 
ants and  citizens  of  one  common  country ;  and  there 
could  be  no  pretext  for  imputing  the  relations  of  alien- 
age or  hostility  to  any.  But,  to  make  out  this  defence, 
another  ingredient  is  wanted;  and  that  is  found  in  the 
laws  of  congress  and  the  proclamation  of  the  president 
of  the  United  States,  whereby  New  Orleans  is  trans- 
ferred from  the  dominion  of  the  Confederacy  to  that 
of  the  United  States.  Such  a  mixed  and  incongruous 
plea,  therefore,  does  not  challenge  my  particular  re- 
gard, nor  offer  any  peculiar  temptation  to  be  seduced 
into  the  avowal  of  doctrines,  that  might  prove  hazard- 
ous to  the  business  of  life  in  times  of  civil  commotion. 
For  my  part,  I  feel  it  to  be  a  duty  within  my  province^ 
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1800.  to  protect,  as  far  as  practicable,  the  contracts  of  men 
^^^^  from  being  aflfected  by  internal  disturbances,  so  that  the 
stream  of  commerce  may  not  be  impeded  or  diverted, 
nor  the  faith  of  contracts  dissolved  by  intestine  wars. 

If  I  have  not  erred  in  the  positions  I  have  so  far  ad- 
vanced, I  have  succeeded  in  excluding  this  case  from  the 
pale  of  the  law  of  nations.  I  am  therefore  relieved 
from  the  necessity  of  saying  anything  as  to  the  num- 
erous authorities  that  were  cited  on  this  head; I  read 
them  all  with  an  interest  and  attention  due  to  the  grav- 
ity of  the  doctrine,  and  its  able  and  satisfactory  expo- 
sition in  these  cases,  but,  in  my  view,  they  have  no  legit- 
imate application  to  this  case. 

Let  us  now  turn  to  the  only  remaining  branch  of  our 
enquiry,  and  see  whether  this  action  is  defeated  by  the 
law  of  congress.  It  may  seem  hard  to  subject  a  con- 
tract between  confederates  during  the  war  to  an  act  of 
congress,  of  which  it  is  reasonable  to  suppose  they 
might  not  have  had  cognizance ;  but  such  a  conse- 
quence necessarily  attends  the  overthrow  of  the  usurped 
governments.  The  act  in  question  (July  13th,  1861,) 
authorized  the  president  by  proclamation  to  declare 
the  inhabitants  of  any  State,  or  part  thereof,  to  be  in  a 
state  of  insurrection  against  the  United  States,  where- 
upon '  ^all  commercial  intercourse  hy  aiidbetweenthesamey 
and  the  citizens  thereof ^  and  the  citizens  of  the  rest  of  the 
United  States ^  shall  cease  and  he  uidawfvl^  asloTig  as  such 
condition  of  hostility  s  hall  continue. ' '  This  act  was  fol- 
lowed on  the  16th  August  1861  by  the  proclamation  of 
the  president,  declaring,  among  other  things,  * 'that  all 
commercial  intercourse,  &c.,  is  unlawful,  and  shall  re- 
main unlawful  until  such  insurrection  shall  cease,  or 
has  been  suppressed."  The  eflfect  of  these  two  meas- 
ures was  to  suspend  intercourse  during  the  continu- 
ance of  hostilities.  I  shall  not  stop  to  enquire  what 
was  the  character  of  ^'Hhe  commercial  intercowrs^^  thus 
prohibited,  whether  it  was  aimed  at  the  negotiations  of 
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trade  as  within  the  mischief,  or  merely  at  the  locomo-  i«». 
tive  commerce,  as  more  palpably  indicated  by  the  con-  ^^^^ 
text,  which  is  restricted  to  ''all  goods  and  chattels,  ^^^  ^^^ 
wares  and  merchandize."  I  am  willing  to  concede  in  v. 
view  of  judicial  decisions  upon  the  cognate  doctrine  in  &^^ns. 
tlie  law  of  nations,  that  the  interdict  was  levelled  at  all 
<5ontracts  that  might  tempt  to  the  violation  of  this  pro- 
hibitory policy.  But  it  is  indispensable  to  discriminate 
between  the  edict  of  international  law  and  the  terms  of 
this  statute.  The  former,  we  have  seen,  am^nulled  all 
contracts  within  the  prohibited  class,  so  that  no  action 
could  be  maintained  upon  them  after  the  termination 
of  the  war  ;  not  so,  however,  with  this  act  of  congress ; 
it  is  merely  suspensory.  Had  congress  thought  proper 
to  follow  the  law  of  nations  in  this  respect,  it  could 
and  would  have  done  so  ;  but  in  a  tender  and  consid- 
erate deference,  doubtless,  to  the  peculiarities  of  the  con- 
flict, it  chose  a  milder  course,  and  merely  suspended 
the  right  and  the  remedy  during  hostilities.  It  did  not 
simply  declare  ''commercial  intercourse"  unlawful,  and 
stop  there,  leaving  it  to  be  inferred,  as  an  intendment 
of  law,  that  every  act  of  such  intercourse  was  there- 
fore void,  and  incapable  of  supporting  an  action  after 
the  war.  But  the  prohibition  is  made  to  depend  upon 
^Hhe  canMtion  of  hostility ^^'^  so  that  when  the  latter 
ceases,  the  former  is  removed,  and  a  contract,  unlawful 
in  its  inception,  ceases  to  be  so  upon  the  return  of  peace. 
This,  I  take  it,  is  the  plain  and  unambiguous  meaning 
of  the  act. 

This  bill  was  purchased  by  the  appellant  in  February 
1863,  when  New  Orleans,  where  it  was  payable,  had 
reverted  to  the  United  States.  Grant  that  this  trans- 
action was  unlawful  at  that  time,  the  illegality  was 
temporary  and  contingent,  for  both  the  law  and  the 
proclamation  declared  that  it  should  cease  with  the 
suppression  of  the  insurrection.  No  step  need  to  have 
been  taken  before  that  time  to  fix  the  liabilities  of  the 
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1809.      parties  to  the  bill.     Had  there  been  an  understanding 
"^Term.^  that  this  negotiation  should  await  the  termination  of 

the  war,  it  would  have  been  as  innocent  as  an  assign- 

v^  ment  for  value  of  the  obligation  of  a  debtor  within  the 
Branch  Federal  lines.  But  there  is  no  proof  in  this  case  of  any 
purpose  on  the  part  of  Billgerry  to  present  or  collect 
this  check  across  the  lines  of  contending  ai*mies.  On 
the  contrary,  his  conduct  bespeaks  a  different  purpose. 
He  quietly  remains  at  his  home  till  the  advancing  ware 
of  conquest  passes  over  him  and  opens  communication 
for  him  with  New  Orleans.  He  then  duly  presents  his 
bill,  and  upon  non-payment  has  it  protested,  and  at- 
tempts to  give  notice  thereof  in  the  accustomed  mode. 
But  his  right  of  action  was  still  in  abeyance,  because 
his  endorsers  were  separated  from  him  by  a  line  of 
bayonets.  This  continued  to  be  the  case  till  the  insur- 
rection was  finally  broken  and  suppressed  by  the  sur- 
render of  Lee.  Then  his  rights  and  remedies  awoke 
from  their  state  of  suspended  animation,  and  were  en- 
dued with  as  much  power  and  life  as  if  the  municipal 
law  had  never  suspended  them.  It  seems  to  me  that 
this  is  a  just,  and  accumte  interpretation  of  the  terms 
and  spirit  of  the  law,  and  fully  sustains  the  present 
cause  of  action. 

The  undertaking  or  agreement  of  the  appellees,  as 
endorsers,  however,  was  collateral  and  contingent.  To 
hold  them  responsible,  due  and  reasonable  diligence 
must  be  shown  in  giving  them  notice  of  the  dishonor ; 
so  that  they  might  enjoy  every  conceivable  opportunity 
and  facility  of  securing  themselves  from  loss.  The 
question  of  due  diligence,  is  one  of  law ;  and  is  well 
settled  by  a  numerous  train  of  authorities.  The  party, 
whose  duty  it  is  to  give  this  notice  is  bound  to  due  and 
reasonable  diligence  ;  but  it  is  not  required  of  him  to 
see  that  the  notice  is  brought  home  to  the  party.  If 
it  is  given  in  the  usual  way  and  in  reasonable  time,  it 
is  sufficient  to  excuse   the  party,  on  whom  it  rests, 
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though  it  may  never  be  received.  1  Am.  L.  Cas. ,  p.  396,  isae. 
and  note.  But  an  omission  to  give  this  notice  may  be  ^Term!^ 
excused  by  circumstanced  rendering  it  impossible  to  do  - 
80.  But  the  excuse  is  contemporaneous  with  the  ob- 
stacle ;  so  that  upon  the  removal  of  the  latter,  the  duty  ^^^^ 
revives.  The  pendency  of  war  is  an  adequate  excuse. 
1  Pars,  on  Cont.  278  ;  Bopktrk  v.  Poffe^  2  Brock.  20. 
Here,  then,  there  was  no  duty  to  give  notice  till  the 
war  ended.  It  is  not,  therefore,  material  to  enquire 
into  the  validity  of  the  notice  that  was  mailed  along 
with  the  protest  in  October  1863,  when  there  was  no 
mail  communication  with  Virginia.  It  was  perhaps 
futile  and  supererogatory.  But  was  this  notice  given 
in  the  usual  way  and  in  due  time  after  this  impediment 
was  removed  ?  The  proof  is  that  about  two  weeks 
after  the  surrender  of  Lee's  army,  the  appellant  wrote 
a  letter  to  Branch  &  Sons  from  New  Orleans,  inform- 
ing them  of  the  protest  of  the  bills  ;  and  it  was  just  at 
that  time,  as  is  proven  by*  a  special  agent  of  the  post- 
office  department,  that  mail  communication  was  first 
opened  from  within  the  United  States  lines  to  Kioh- 
mond  or  Petersburg.  This,  therefore,  brings  the  ap- 
pellant within  the  rule  that  charges  his  endorsers  and 
fixes  their  liability  to  him  on  their  collateral  under- 
taking for  the  honor  of  the  bills  which  they  sold 
him. 

On  the  whole,  therefore,  it  seems  to  me  that  the  de- 
murrer to  the  amended  declaration  should  have  been 
overruled,  and  judgment  given  for  the  plaintiff's  de- 
mand. 

JoYNES,  J.  The  counsel  for  the  defendants  have  con- 
tended in  the  argument :  1.  That  the  contracts  arising 
out  of  the  endorsement  and  delivery  of  the  checks  by 
the  defendants  to  the  plaintiff  were  illegal  and  void,  so 
that  no  action  could  be  founded  upon  them.  2.  That 
if  these  contracts  were  legal  and  valid,  there  has  been 
27 
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1860.      no  safficient  presentment  and  demand  of  payment  of 

ivrm^  the  checks.     And  3.  That  if  the  presentment  and  de- 

mand  were  sufficient,  there  has  been  no  sufficient  no- 

Billsrerry  i.  j.  u 

V.  tice  of  dishonor. 
a'soiis^  Premising  that  a  check  is  a  bill  of  exchange,  though 
subject  to  some  peculiar  rules,  which  need  not  be  now 
adverted  to,  and  that  every  endorsement  of  a  bill  is 
equivalent  to  the  drawing  of  a  new  bill,  I  proceed  to 
consider  the  first  and  principal  question. 

It  is  a  general  principle  of  law,  that  war  operates  as 
an  interdiction  of  all  commercial  and  other  pacific  in- 
tercourse and  communication  with  the  public  enemy ; 
and  it  follows  as  a  corollary  from  this  principle,  that 
every  species  of  private  contract  made  with  subjects  of 
the  enemy  during  war  is  unlawful.  *^The  rule  thus 
deduced,"  says  Wheaton,  *'is  applicable  to  insurance 
on  enemy's  property  and  trade  ;  to  the  drawing  and  ne- 
gotiating of  bills  of  exchange  between  subjects  of  the 
powers  at  war  ;  to  the  remission  of  funds  in  money  or 
bills  to  the  enemy's  country ;  to  commercial  partner- 
ships entered  into  between  the  subjects  of  the  two 
countries  after  the  declaration  of  war,  or  existing  pre- 
vious to  the  declaration,  which  last  are  dissolved  by  the 
mere  force  and  act  of  the  war  itself,  although  as  to 
other  contracts  [existing  before  the  war]  it  only  sus- 
pends the  remedy. "  Wheat.  Elements,  by  Lawrence 
556.  So  Kent  says  :  '*The  insurance  of  enemy's  prop- 
erty is  an  illegal  contract,  because  it  is  a  species  of 
trade  and  intercourse  with  the  enemy.  The  drawing 
of  a  bill  of  exchange  by  an  alien  enemy  on  a  subject 
of  the  adverse  country,  is  an  illegal  and  void  contract, 
because  it  is  a  communication  and  contract.  The  pur- 
chase of  bills  on  the  enemy's  country,  or  the  remission 
and  deposit  of  funds  there,  is  a  dangerous  and  illegal 
act,  because  it  may  be  cherishing  the  resources  and  re- 
lieving the  wants  of  the  enemy.  The  remission  of 
funds  in  money  or  bills  to  subjects  of  the  enemy  is 
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unlawful.     The  inhibition  reaches  to  every  communi-      i8». 
cation,   direct  or  circuitous.     All  endeavors  at  trade  "^TeraT^ 
with  the  enemy,  by  the  intervention  of  third  persons, 
or  by  partnerships,  have  equally  failed,  and  no  artifice       v. 
has  succeeded  to  legalize  the  trade  without  the  express   ^^som 
permission   of  the  government.     Every  relaxation  of 
the  rule  tends  to  corrupt  the  allegiance  of  the  subject, 
and  prevents  the  war  from  fulfilling  its  end.     The  only 
exception  to  this  strict  and  rigorous  rule  of  interna- 
tional jurisprudence  is  the  case  of  ransom  bills,  and 
they  are  contracts  of  necessity,  founded  on  a  state  of 
war,  and  engendered  by  its  violence.     1  Kent  67-8. 

The  same  great  jurist  uses  this  language  in  Griswold 
V.  Waddington^  16  John.  R.  438.  "There  is  no  author- 
ity in  law,  whether  that  law  be  national,  maritime  or 
municipal,  for  any  kind  of  private,  voluntary,  unli- 
censed business  communication  or  intercourse  with  an 
enemy.  It  is  all  noxious,  and  in  a  greater  or  less  de- 
gree is  all  criminal.  Every  attempt  at  drawing  dis- 
tinctions has  f  Briled  ;  all  kind  of  intercourse,  except  that 
which  is  hostile,  or  created  by  the  mere  exigency  of 
the  war  and  necessity  of  the  case,  is  illegal.  The  law 
has  put  the  sting  of  disability  into  every  kind  of  vol- 
untary communication  and  contract  with  an  enemy, 
which  is  made  without  the  special  permission  of  the 
government.  There  is  wisdom  and  policy,  patriotism 
and  safety  in  this  principle,  and  every  relaxation  of  it 
tends  to  corrupt  the  allegiance  of  the  subject,  and  pro- 
long the  calamities  of  war. ' ' 

'*The  idea  that  any  remission  of  money  may  be  law- 
fully made  to  an  enemy,  is  repugnant  to  the  very  rights 
of  war,  which  require  the  subjects  of  one  country  to 
seize  the  effects  of  the  subjects  of  the  other.  The  prop- 
erty so  remitted,  if  in  cash  or  any  tangible  subject, 
would  become  a  just  cause  of  the  seizure  while  on  its 
passage.  An  alien  enemy  has  no  right  of  action  dur- 
ing war,  and  he  cannot  sue,  because  it  would  be  draw- 
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i8».  ing  resources  out  of  the  country,  how  then  can  it  be 
^Term^  lawf ul  to  make  remittances  to  him?  The  law  that  for- 
bids intercourse  and  trade  must  equally  forbid  remit- 
tances and  payment." 

See  Hallecklnt.  Law,  356  etseq;  note  to  Clejnentson 
V.  Blessigdbal.,  11  Exch.  R.  135  ;  S.  C.  32  Eng.  L.  & 
Eq.  R.  544. 

In  Wtilison  v.  PattisondkaZ.^  7  Taunt.  R.  439  (2  Eng. 
C.  L.  R.  167) ;  /S.  a  1  J.  B.  Moore  133  (which  latter 
report  of  it  I  will  cite,  as  it  is  much  fuller  and  better 
every  way  than  the  other),  was  an  action  of  assumpsit 
on  three  bills  of  exchange  accepted  by  the  defendants 
and  endorsed  to  the  plaintiflf.  They  both  were  drawn 
at  Dunkirk  in  France  by  Michelon,  a  subject  of  France, 
resident  there,  payable  to  his  own  order  three  months 
after  date  upon  the  defendants,  British  subjects,  resi- 
dent in  London,  who  were  the  holders  of  certain  cam- 
brics, shipped  to  them  by  Varlet  of  Dunkirk,  and  by 
him  assigned  to  Michelon.  The  bills  were  accepted, 
payable  when  the  cambric  should  be  sold,  which  were 
subsequently  done.  The  bills  were  endorsed  by  Miche- 
lon, the  drawer,  to  the  plaintiff,  an  English  born  sub- 
ject, then  and  still  a  resident  of  Dunkirk.  At  the  time 
these  bills  were  drawn,  endorsed  and  accepted,  France 
and  England  were  at  open  war  with  each  other.  The 
action  was  brought  after  the  return  of  peace,  and  the 
court  held  that  it  could  not  be  maintained. 

Gibbs  C.  J.  thus  states  the  propositions  maintained 
by  the  respective  counsel  in  the  argument.  ''My 
brother  Best  has  contended  that  all  communication 
with  an  alien  enemy,  during  war,  must  be  prohibitexi, 
as  the  policy  of  law  thereby  secures  this  State  from  all 
dangers  to  be  apprehended  from  a  foreign  country,  and 
that  in  order  to  prevent  all  communication  with  a 
foreign  enemy,  he  has  insisted,  that  if  subjects  of  a 
foreign  State  draw  bUls  on  persons  in  this  country, 
and  seek  to  enforce  payment  thereon,  the  mischief  is 
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incurred.     He  has   farther  insisted  that   this  was  a     i8». 
direct  trading.     This,  however,  my  brother  Lews  has  "^Terau^ 
denied,  and  contended  that  the  mere  drawing  or  en- 

,.,.,,.  ,  .        .  .  ,  BlUgrerry 

dorsmg  bills  is  not  such  a  commumcation,  with  an  v. 
enemy  as  is  contravened  by  the  general  policy  of  law."  ^^^^ 
And  the  Chief  Justice,  in  giving  the  reasons  of  his 
judgment,  said :  <<It  is  illegal  for  an  alien,  in  an  enemy's 
country,  during  war,  to  draw  a  bill  on  a  subject  resi- 
dent in  this,  and  then  sue  him  here  for  the  amount  of 
such  bill,  on  the  restoration  of  peace.  It  gives  rise  to 
a  communication  between  subjects  of  both  countries, 
which  ought  to  be  avoided.  The  drawing  and  accept- 
ing these  bills  are  in  themselves  illegal,"  Park  J.  after 
quoting  the  rule  ex  natura  hdli  commercia  inter  hoates  ces^ 
mre  non  est  dubitandunij  adds  :  '  'Although  the  evidence 
of  trading  is  not  conclusive,  it  is  still  a  trading."  *  *  * 
* 'Though  the  plaintiff  might  be  in  ignorance  of  the 
circumstances  attending  these  bills,  still  he  receives 
them  from  the  drawer,  and  must,  therefore,  be  fully 
aware  that  they  were  a  species  of  contract,  originating 
with  an  alien  enemy."  Burrough  J.  said:  ''It  was  the 
object  of  the  drawer  in  the  present  case,  who  wa§  an 
alien,  to  obtain  money  from  the  acceptors,  who  were 
residents  in  this  country.  The  drawer  having  assigned 
[consigned?]  the  cambrics  to  the  acceptor  for  sale,  is 
entitled  to  the  money  arising  on  the  bill.  Can  it  be 
contended,  that  if  the  cambrics  had  been  sold,  Michelon 
could  have  maintained  an  action  for  money  had  and 
received  ?  If  not  he  could  by  no  device  obtain  it  from 
this  country.  If,  therefore,  the  action  for  money  had 
and  received  could  not  be  maintained  by  Michelon, 
being  an  alien  enemy,  can  he  possibly  transfer  his  in- 
terest to  another,  which  interest  will  ultimately  revert 
to  his  benefit. 

In  WUlison  v.  Pattison  there  was  an  actual  communi- 
cation had  and  a  contract  directly  made,  between  subjects 
of  the  hostile  powers,  inasmuch  as  the  bill  was  sent 
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1M9.  over  from  France  to  England  for  acceptance,  and  was 
January  ^^^^p^^^^  Bq^  [f^  jg  j^q^  necessary  that  any  such  actual 
communication  should  take  place,  in  order  to  vitiate 
the  contract  of  the  drawer  or  endorser  of  a  bilL  When 
a  man  draws  a  bill  upon  another  and  negotiates  it,  he, 
in  substance  and  fact,  dispatches  a  communication  to 
him,  directing  him  to  pay  the  money  to  the  owner  of 
the  bill.  The  drawing  and  negotiation  of  the  bill 
have  a  direct  tendency  to  bring  about  actual  inter- 
course and  conmiunication,  because  the  bill  cannot 
otherwise  perform  its  office.  And,  upon  general  prin- 
ciples, any  contract  is  unlawful,  which  has  a  tendency 
to  promote  and  encourage  the  doing  of  an  act  which 
the  law  condemns  and  forbids,  whether,  in  any  par- 
ticular case,  the  act  be  really  done  or  not.  Upon  this 
ground  the  vice  attaches  to  the  drawing  and  negotia- 
tion of  the  bill.  The  other  ground  of  decision  stated 
by  Burrough  J.,  namely,  that  the  bill  is  an  attempt  by 
the  drawer  to  transfer  to  another  a  right  to  demand 
and  receive  money  which  he  could  not  lawfully  de- 
mand himself,  leads  to  the  same  result.  Obviously,  if 
the  drawer  may  lawfully  draw  for  his  funds  in  the 
hands  of  the  drawee,  the  drawee  may  lawfully  pay  the 
drafts,  or  remit  the  funds.  But,  as  we  have  seen,  the 
payment  or  remittance  of  money  by  a  subject  or  citizen 
of  one  belligerent  to  a  subject  or  citizen  of  the  other, 
during  war,  is  unlawful.  QHswold  v.  Waddington^ 
supra. 

But  it  was  contended,  with  great  earnestness  and 
ability,  by  the  counsel  for  the  plaintiff,  that  the  rights 
of  the  parties  in  this  case  must  be  determined  with 
reference  to  the  municipal  law  alone  ;  that  the  late 
conflict  between  the  United  States  and  the  Confederate 
States  was  not  a  war  in  the  legal  sense,  and  did  not 
produce  the  effects  of  a  war  upon  the  rights  and  rela- 
tions of  citizens  ;  that  on  the  p^rt  of  the  Confederate 
States  it  was  nothing  more  than  an  insurrection  or  rebel- 
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lion  against  the  lawful  authority  of  the  United  States,  i8e9. 
and  on  the  part  of  the  United  States  was  only  an  exer-  ^^^^ 
tion  of  force  to  suppress  the  insurrection  ;  and  that  the 
principles  of  international  law,  applicable  to  a  war  inter 
genteSy  cannot  properly  be  resorted  to  for  the  determi- 
nation of  any  question  between  citizens  arising  out  of 
that  conflict  or  aflfected  by  it.  It  was  further  argued, 
that  the  only  restriction  upon  intercourse  during  the 
war  was  that  imposed  by  the  act  of  congress  of  July 
13,  1861,  and  the  proclamation  of  August  16,  1861, 
which  was  merely  a  suspension  for  a  time  of  the  right 
of  free  intercourse  guaranteed  by  the  constitution ; 
and  that  the  existence  of  the  conflict  between  the  gov- 
ernment and  the  insurgents,  and  the  suspension  of  in- 
tercourse during  its  existence,  did  not  deprive  any  citi- 
zen of  the  right  to  draw  a  bill  of  exchange  upon  an- 
other citizen,  or  any  other  citizen  of  the  right  to  pur- 
chase such  a  bill,  even  though  the  drawer  and  drawee 
were  on  opposite  sides  of  the  conflict,  such  acts  not  in- 
volving any  actual  locomotive  intercourse,  which  would 
alone  violate  the  prohibition  against  intercourse;  and 
that,  in  order  to  defeat  a  recovery  in  this  case,  it  was 
incumbent  on  the  defendants  to  establish  that  there  has 
been  a  violation  of  that  prohibition. 

I  shall  not  enter  upon  a  discussion  of  the  theory  and 
principles  of  the  constitution  of  the  United  States,  or 
of  the  respective  rights  and  powers  of  the  Federal  and 
State  governments,  for  the  purpose  of  determining  the 
political  and  constitutional  character  and  consequences 
of  the  late  unhappy  conflict.  Fortunately,  such  a  dis- 
cussion is  not  necessary.  The  principles  of  law  which 
are  to  be  applied  to  the  solution  of  the  question  now 
before  us,  seems  to  me  to  have  been  fully  settled  by 
the  Supreme  court  of  the  United  States.  I  do  not 
think  it  necessary  to  cite  the  decisions  of  any  inferior 
tribunal,  and  shall  cite  only  a  few  cases  in  the  Supreme 
court. 
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i8».  The  subject  of  the  late  war  first  came  before  the  Su- 
'^^^.^  preme  court  in  The  Prize  CaseSj  2  Black  U.  S.  R.  635, 

decided  at  December  term  1862.     These  cases  involved 

V.  the  validity  of  certain  captures  for  breach  of  the  block- 
A  Sons*  ^®  established  by  president  Lincoln  in  April  1861,  at 
a  time  when  no  legislation  had  been  had  by  congress 
in  reference  to  the  w^ar.  Four  vessels  were  involved^ 
two  of  which  belonged  to  neutrals,  and  two  to  citizens 
of  Richmond,  Virginia.  Two  questions  were  discussed 
and  decided  by  the  court :  1.  Had  the  president  a  right 
to  institute  a  blockade  of  ports  in  the  possession  of 
persons  in  armed  rebellion  against  the  government,  on 
the  principles  of  international  law  ?  2.  Was  the  prop- 
erty of  persons  domiciled  or  residing  within  the  States 
in  rebellion,  a  proper  subject  of  capture  on  the  sea  as 
*  ^enemies'  property?" 

The  court,  after  observing  that  the  right  of  prize 
and  capture  depended  on  the  jus  iellij  proceeded  to  en- 
quire whether,  at  the  time  the  blockade  was  instituted, 
a  state  of  war  existed  between  the  United  States  and 
the  insurgents.  If  these  relations,  existing  under  the 
constitution,  between  the  government  and  the  insur- 
gents, had  the  effect  of  rendering  it  impossible  that  a 
conflict  between  them  could  be  a  war,  in  the  legal 
sense,  and  of  restricting  the  government  to  the  use  of 
means  provided  by  the  municipal  law  for  the  suppres- 
sion of  an  insurrection,  then  the  blocade  was  not  law- 
fully instituted.  In  order,  therefore,  to  determine  the 
validity  of  the  blockade,  it  was  necessary  to  determine 
what  was  the  legal  character  of  the  relations  existing 
between  the  parties  to  the  conflict. 

The  following  extracts  from  the  opinion  will  exhibit 
the  views  of  the  court : 

<<Tbe  parties  belligerent  in  a  public  war  are  inde- 
pendent nations.  But  it  is  not  necessary,  to  constitute 
war,  that  both  parties  should  be  acknowledged  as  inde- 
pendent nations  or  sovereign  States.     A  war  may  exist 


Digitized  by 


Google 


BlUirerry 

V. 

Branch 
&Sons. 


COUBT   OF   APPEALS   OF   VIRGINIA.  425 

i^hen  one  of  the  belligerents  claims  sovereign  rights  as     ia». 
against  the  other."  -     -^^^"^ 

^*A  civil  war,"  says  Vattel,  *  ^breaks  the  bands  of 
society  and  government,  or  at  least  suspends  their  force 
and  effect ;  it  produces  in  the  nation  two  independent 
parties,  who  consider  each  other  as  enemies,  and  ac- 
knowledge no  common  judge.  These  two  parties 
therefore  must  necessarily  be  considered  as  constituting, 
at  least  for  a  time,  two  separate  bodies,  two  distinct 
societies.  Having  no  common  superior  to  judge  be- 
tween them,  they  stand  in  precisely  the  same  predica- 
ment as  two  nations  who  engage  in  a  contest  and  have 
recourse  to  arms." 

**The  true  test  of  the  existence  of  civil  war,  as  found 
in  the  writings  of  the  sages  of  the  common  law,  may 
be  thus  sunmiarily  stated.  When  the  regular  course 
of  justice  is  interrupted  by  revolt,  rebellion  or  insurrec- 
tion, so  that  the  courts  of  justice  cannot  be  kept  open, 
civil  war  exists,  and  hostilities  may  be  prosecuted  on 
the  same  footing  as  if  those  opposing  the  government 
wei*e  foreign  enemies  invading  the  land." 

*'It  is  not  the  less  a  civil  war  with  belligerent  par- 
ties in  hostile  array,  because  it  may  be  called  an  insur- 
rection by  one  side,  and  the  insurgents  be  considered 
as  rebels  or  traitors.  It  is  not  necessary  that  the  inde- 
pendence of  the  revolted  province  or  State  be  acknowl- 
edged in  order  to  constitute  it  a  party  belligerent  in  a 
war  according  to  the  law  of  nations." 

^^The  law  of  nations  is  also  called  the  law  of  nature, 
it  is  founded  on  the  common  consent  as  well  as  the 
common  sense  of  the  world.  It  contains  no  such  anom- 
alous doctrine  as  -that  which  this  court  are  now  for 
the  first  time  desired  to  pronounce,  to  wit,  that  insur- 
gents who  have  risen  in  rebellion  against  their  sover- 
eign, expelled  her  courts,  established  a  revolutionary 
government,  organized  armies,  and  commenced  hostili- 
ties, are  not  enemies^  because  they  are  traitors^  and  [that] 
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i8».      a  war  levied  on  the  govornment  by  traitors,  in  order  to 
T^r^  dismember  and  destroy  it,  is  not  a  war,  because  it  is  an 
insurrection.^'* 

BilIflr6i!*T*v 

V.  Pursuing  these  views,  and  others  which  need  not  be 

I'^sons.  adverted  to,  the  court  held  that  there  existed  between 
the  government  of  the  United  States  and  the  insur- 
gents a'state  of  civil  war,  in  the  sense  of  the  interna- 
tional law,  which  brought  with  it  the  common  incident 
of  war,  and  among  them  the  right  to  institute  a 
blockade. 

The  views  of  the  court  upon  the  second  question 
will  appear  from  the  following  extracts  : 

^*The  appellants  contend  that  the  term  *enemy'  is 
properly  applicable  to  those  only  who  are  subjects  or 
citizens  of  a  foreign  State,  at  War  with  our  own."  *  *  * 
"They  contend  also  that  insurrection  is  the  act  of  in- 
dividuals, and  not  of  a  government  or  sovereignty; 
that  the  individuals  engaged  are  subjects  of  law ;  that 
confiscation  of  their  property  can  be  effected  only  un- 
der a  municipal  law  ;  that  by  the  law  of  the  land,  such 
confiscation  cannot  take  place  without  the  conviction 
of  the  owner  of  some  offence ;  and  finally,  that  the 
secession  ordinances  are  nullities,  and  ineffectual  to  re* 
lease  any  citizen  from  his  allegiance  to  the  national 
government,  and  consequently  that  the  constitution  and 
laws  of  the  United  States  are  still  operative  over  per- 
sons in  all  the  States  for  punishment  as  well  as  protec- 
tion." 

The  court  proceeded  to  show,  that  the  claim  of 
sovereignty  on  the  part  of  the  United  States,  did  not 
prevent  the  exercise  of  belligerent  rights  or  the  exist- 
ence of  belligerent  relations,  and  added  : 

"All  persons  who  reside  within  [the  insurgent]  ter- 
ritory, whose  property  may  be  used  to  increase  the 
revenues  of  the  hostile  power,  are  in  this  contest 
liable  to  be  treated  as  enemies,  t  hough  not  foreigners. 
They  have  cast  off  their  allegiance    and  made  war  on 
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their  goYernment,  and  are  none  the  less  enemies  because      i860, 
they  are  traitors."                                                                '^^ 
The   four  dissenting:  judges  held,  that  war,  in  the 

11  1-1  .  ,         .,,^11  BUUrerry 

legal  sense,  did  not  exist  at  the  time  the  blockade  was  v. 
instituted,  because  it  had  not  been  declared  by  con-  ^^^ 
gress.  They  held  that  prior  to  the  act  of  congress  of  » 
July  13,  1861,  the  president  could  only  exercise  the 
powers  given  to  him  by  the  municipal  law,  his  opera- 
tions being  limited  to  the  suppression  of  an  insurrec- 
tion, but  that  congress  could  bring  into  operation  the 
war  power,  and  thus  change  the  nature  and  character 
of  the  contest ;  and  that,  after  such  action  by  congress, 
instead  of  being  carried  on  under  the  municipal  law,  it 
would  be  carried  on  under  the  law  of  nations  and  the 
acts  of  congress  as  war  measures,  with  all  the  rights 
of  war  ;  p.  692.  They  not  only  held  that  such  a  con- 
test, after  the  action  of  congress,  would  give  to  the 
government  the  rights  of  war  under  the  international 
law,  but  that  it  would  likewise  be  attended  with  the 
consequences  of  war  in  respect  to  the  rights  and  rela- 
tions of  citizens  ;  pp.  688,  693.  On  p.  687,  the  conse- 
quence of  a  state  of  war,  according  to  the  international 
law,  are  stated.  They  are  referred  to  as  consequences 
which  must  result  from  regarding  the  pending  con- 
flict as  a  civil  war.  The  Judge  says  :  **The  people  of 
^  the  two  countries  become  immediately  the  enemies  of 
each  other ;  all  intercourse,  commercial  or  otherwise, 
unlawful ;  all  contracts  existing  at  the  commencement 
of  the  war  suspended,  and  all  made  during  its  exist- 
ence utterly  void.  The  insurance  of  enemies'  property, 
the  drawing  of  bills  of  exchange,  or  the  purchase  [of 
bills]  on  the  enemy's  country  ;  the  remission  of  bills  or 
money  to  it,  are  illegal  and  void.  Existing  partner- 
ships between  citizens  or  subjects  of  the  two  countries 
are  dissolved,  and,  in  fine,  interdiction  of  trade  and  in- 
tercourse direct  or  indirect  is  absolute  and  complete, 
by  the  mere  force  and  eflfect  of  war  itself," 
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i8».  The  only  point  upon  which  the  minority  diflfered 
^Term^  from  the  majority  was,  in  respect  to  the  time  at  which 
the  conflict  assamed  the   character  of  a  war.  in  the 

BilUrerry 

T.  legal  sense.  The  majority  held,  that  the  conflict  had 
A^i^  become  a  war  by  the  mere  course  of  events,  and  with- 
out any  action  by  congress,  while  the  minority  held, 
that  the  action  of  congress  was  indispensable  to  give  it 
that  character.  But  there  was  no  difference  of  opin- 
ion in  respect  to  the  legal  consequences  resulting  from 
the  state  of  war,  whenever  the  conflict  assumed  thai 
character. 

In  The  Venice,  2  Wall.  U.  S.  R.  258,  the  court  says : 
* 'While  these  transactions  were  in  progress,  the  war 
was  flagrant  The  States  of  Louisiana  and  Missis- 
sippi were  wholly  under  rebel  dominion,  and  all  the 
people  of  each  State  were  enemies  of  the  United 
States.  The  rule  which  declares  that  war  makes  all 
the  citizens  or  subjects  of  one  belligerent  enemies  of 
the  government,  and  of  all  the  citizens  or  subjects  of 
the  other,  applies  equally  to  civil  and  to  intematioDal 
wars." 

This  relation  of  mutual  enmity  is  one  of  the  funda- 
mental conditions  of  a  state  of  war.  It  is  part  of  a 
system  of  rules  for  the  government  of  men  in  a  state 
of  war,  which  is  founded  in  necessity,  and  which  has 
been  established  by  common  consent  throughout  the  , 
world.  That  system,  as  we  have  seen,  subjects  indi- 
viduals to  restraints  and  disabilities  in  respect  to  their 
acts  and  contracts,  which  are  unknown  in  time  of 
peace.  The  relation  of  the  citizens  of  the  several 
States  under  the  constitution,  is  that  of  friends;  the 
relation  between  citizens  on  opposite  sides  in  the  late 
war,  was  that  of  enemies.  The  relations  under  the  con- 
stitution were  suspended,  and  superseded  for  the  time, 
by  new  relations  under  the  laws  of  war.  And  so  the 
rights  and  privileges  existing  under  the  constitution, 
in  respect  to  intercourse  and  contracts,  were   displaced 
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and  superseded,  for  the  time,  by  the  restraints  and  dis-      iseo. 
abilities  which  resulted  from  the  state  of  war.  "^Teim^ 

In  The  HampUm,  5  Wall.  U.  S.  R.  372,  the  vessel — 

was  captured  in  a  creek  in  the  State  of  Virginia,  and  v. 
was  libelled  and  condemned  as  prize  of  war,  upon  the 
principles  of  the  international  law.  Brinkley,  a  loyal 
citizen,  appeared  and  claimed  the  vessel  as  mortgagee. 
The  hona  fides  of  the  mortgage  were  not  disputed,  nor 
was  it  disputed  that  he  was  a  loyal  citizen.  The  pre- 
cise offence  for  which  the  vessel  was  libelled  is  not 
stated  in  the  report,  but  it  was  conceded  that  the  vessel 
might  have  been  condemned  under  the  act  of  July  13, 
1861.  The  oflfence,  therefore,  was  one  embraced  by 
that  act,  which  provides  that  goods,  &c.,  coming  from 
or  going  to  a  State  in  insurrection,  by  land  or  water, 
along  with  the  vessel,  &c.,  in  which  they  are,  shall  be 
forfeited. 

It  was  held  that  the  vessel  was  properly  condemned 
under  the  international  law,  which  was  not  superseded 
by  the  act  of  congress,  and  that  notwithstanding  the 
loyalty  of  the  mortgagee,  and  the  fairness  of  his  debt, 
his  right  was  forfeited  upon  the  principles  of  interna- 
tional law,  though  it  would  have  been  saved  if  the  con- 
demnation had  taken  place  under  the  act  of  congress. 

This  case,  therefore,  decides,  1,  That  intercourse  dur- 
ing the  late  war,  was  unlawful  upon  the  principles  of 
international  law,  and  independently  of  the  act  of  con- 
gress :  And  2,  That  the  effect  of  the  international  law 
was  to  override  and  extinguish  the  claim  of  a  loyal  citi- 
zen, under  a  hona  fide  mortgage. 

In  The  William Ragaley,  5  Wall.  U.  S.  R.  377,  Brag- 
den,  who  claimed  a  share  of  the  vessel  and  cargo,  was 
a  loyal  citizen,  resident  in  Indiana.  At  the  breaking 
out  of  the  war  he  was  a  member  of  a  mercantile  part- 
nership in  Mobile,  which  owned  the  vessel  and  cargo. 
He  never  aided  the  rebellion  ;  never,  after  the  rebellion 
began,  exercised  any  control  or   ownership  over  the 
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18W.  vessel  or  cargo  ;  and  had  no  connection  witl\  or  knowl- 
"^T^rmu^  edge  of  the  unlawful  voyage  which  occasioned  the 
capture.  In  consequence  of  his  loyalty  to  the  United 
States,  his  interest  in  the  partnership  effects,  had  been 
ASoM  confiscated  by  the  Confederate  government.  His  claim 
was  rejected.  The  court  held,  among  other  things, 
that  the  effect  of  the  war  was  to  dissolve  the  partner- 
ship existing  between  the  claimant  and  the  parties  in 
Mobile,  and  that  it  was  his  duty  promptly  to  dispose  of 
and  withdraw  his  interest,  and  that  by  his  failure  to  do 
so,  his  interest  became  liable  to  be  treated  as  enemy's 
property.  These  propositions  were  based  exclusively 
on  the  principles  applicable  to  international  laws.  The 
court  further  recognized  the  principle,  applicable  to 
war  inter  gentes^  that  an  executory  contract  with  a  citi- 
zen or  subject  of  the  enemy,  if  it  cannot  be  performed 
except  in  the  way  of  commercial  intercourse  with  the 
enemy,  is  ipso  facto  dissolved,  as  equally  applicable  to 
the  late  civil  war. 

In  Hanger  V.  Abbott,  6  Wall.  U.  S.  R.  632,  the  princi- 
ples of  law  applicable  to  a  state  of  war  inter  gentes^were 
applied  to  the  late  civil  war,  to  determine  whether  the 
statute  of  limitations  of  Arkansas  ran,  during  the  war, 
against  a  cause  of  action  held  at  the  commencement  of 
the  war,  by  citizens  of  New  Hampshire  against  a  citi- 
zen of  Arkansas.  In  the  opinion  of  the  court,  the  or- 
dinary consequences  of  a  war  inter  gentes;  the  prohibi- 
tion of  intercourse  ;  the  dissolution  of  partnerships  ;  the 
prohibition  of  contracts  made  during  the  war,  and  the 
suspension  or  dissolution  of  contracts  made  before  the 
war  ;  the  right  to  confiscate  debts  due  to  citizens  or 
subjects  of  the  enemy  ;  the  suspension  of  the  remedy 
for  the  recovery  of  debts,  and  the  restoration  of  the 
remedy  upon  the  return  of  peace  ;  were  fully  stated, 
and  were  recognized  as  equally  applicable  to  the  late 
civil  war.  It  was  accordingly  held,  that  the  act  of  limi- 
tations did  not  run  during  the  war.     And  this  decision 
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was  placed  exclusively  upon  the  principles  of  interna-      i8». 
tional  law  applicable  to  a  state  of  war  inter  gentes.  ^^^^ 

These  decisions  of  the  Supreme  court  settle  beyond 
question  that  the  late  conflict  between  the  United 
States  and  the  Confederate  States  was  a  war^  in  the 
legal  sense,  with  all  the  incidents  and  consequences  of 
a  war,  as  they  are  known  to  the  international  law  ;  that 
accordingly  all  the  citizens  on  one  side  were  enemies 
of  all  the  citizens  on  the  other,  and  that  all  commercial 
or  other  pacific  intercourse  or  communication  between 
them,  unless  specially  authorized,  was  unlawful,  to  the 
same  extent  and  for  the  same  reasons  as  in  a  war  iiiter 
gentes^  and  that  in  order  to  determine  how  the  contracts 
of  individual  citizens  were  affected  by  the  late  war,  re- 
course must  be  had  to  the  general  principles  applicable 
to  a  state  of  war,  as  they  are  found  in  the  international 
code. 

This  doctrine  by  no  means  involves  a  recognition  of 
the  Confederate  States  as  a  political  sovereignty.  The 
concession  by  the  government  of  belligerent  rights  to 
the  Confederate  States,  and  the  application  by  the 
courts  of  the  general  laws  of  war,  to  the  determination 
of  questions  arising  out  of  the  conflict,  only  recognize 
the  existence  of  a  conflict  of  such  magnitude,  and  with 
8uch*an  array  of  strength,  that  it  could  not  be  dealt 
with  otherwise  than  as  a  war  ;  they  involve  no  conces- 
sion of  political  rights  to  the  association  of  States  which 
carried  on  the  conflict. 

Nor  does  the  fact  that  Louisiana  was  one  of  the  Con- 
federate States,  and  that  the  city  of  New  Orleans  was 
to  the  last  claimed  by  the  Confederate  States  as  be- 
longing to  them,  afford  any  ground  for  refusing  to  ap- 
ply the  law  of  war  to  this  case.  The  checks  were 
drawn  and  endorsed  after  the  city  of  New  Orleans  had 
passed  under  the  permanent  dominion  and  control  of 
the  United  States.  Its  relation  to  the  Confederate 
States,  which  were  only  a  government  de  facto^  and 
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1869.      whose   authority  was  therefore   dependent   upon  the 

^Termu^  exercise  of  power,  and  not  upon  the  existence  of  right, 

—  were  thus  broken  up  and  destroyed.     From  that  time 

V.       we  must  regai'd  New  Orleans  as  belonging  to  the  Fed- 

Branch   ^j^|  gjj^  ^f  ^j^^  conflict,  and  its  citizens  as  enemies  of 

&  Sons.  ' 

the  citizens  of  the  other  belligerent.  6  Wallace  521, 
and  cases  cited.  Nor  does  it  make  any  diflference  that 
the  plaintiflF  and  defendants  were  all  of  them  citizens 
of  the  Confederate  States,  if,  as  claimed  by  the  defend- 
ants, the  contract  between  them  was  in  violation  of 
the  common  law  of  the  civilized  world. 

I  do  not  think  it  necessary  to  consider  whether,  as 
contended  by  the  counsel  for  the  plaintiff,  the  act  of 
congress  of  July  13,  1861,  and  the  proclamations  of 
the  president  in  pursuance  of  it,  prohibiting  commer- 
cial intercourse,  were  a  law  to  the  parties  to  this  suit  at 
the  date  of  their  contract,  all  of  whom  were  then  citi- 
zens and  residents  of  the  Confederate  States.  If  they 
were,  it  would  not  follow,  as  contended  by  the  counsel, 
that  actual  locomotive  intercourse  was  necessary  in 
order  to  affect  the  contract  between  these  parties. 
Such  actual  locomotive  intercourse,  accomplished  or 
attempted,  would,  doubtless,  be  necessary,  as  under  the 
general  law  of  war,  to  subject  property  to  forfeiture. 
But  the  prohibition  of  intercourse,  thus  made  by* con- 
gress, must  be  construed  with  reference  to  the  object 
it  was  designed  to  effect,  and  so  enforced  as  to  accom- 
plish the  policy  on  which  it  was  founded.  It  was  ob- 
viously dictated  by  the  same  policy,  and  designed  to 
effect  the  same  ends,  as  the  like  prohibition  in  the  in- 
ternational law,  and  any  conti'act  which  would  be  re- 
garded as  a  violation  of  the  one,  ought  to  be  regarded 
as  a  violation  of  the  other. 

But  even  if  this  act  of  congress  did  not  operate  as  a 
law  to  the  parties  to  this  suit,  at  the  date  of  their  con- 
ti-act,  I  apprehend  that  no  court  of  the  United  States, 
or  of  a  State,  should  lend  its  aid  for  the  enforcement 
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of  a  contract  made  in  yiolation  of  the  policy  of  that     i8». 
act.     This  court  must  deal  with  this  case  just  as  a  court  ^^^^ 
of  the  United  States  would  deal  with  it* 


The  argument  that  Bilgerry  had  a  right,  which  was  v. 
guarantied  to  him  by  the  constitution,  to  go  to  New  ^^^^ 
Orleans  at  his  pleasure,  which  was  only  suspended  by 
the  war,  seems  to  me  to  have  no  force.  The  suspen- 
sion was  accompanied  by  an  absolute  interdict  of  all 
commercial  intercourse  in  the  meantime,  and  a  conse- 
quent disability  to  enforce  any  contract  made  during 
the  war,  which  tended  to  produce  a  violation  of  that 
interdict.  The  interdict  was  as  absolute  while  it  lasted, 
and  as  fatal  to  all  contracts  in  violation  of  its  policy, 
as  if  it  had  been  perpetual,  or  as  if  there  had  been  no 
such  general  right  of  intercourse  under  the  constitution. 

It  was  argued  too,  that  Bilgerry  might  have  in- 
tended to  keep  these  checks,  until  it  should  become 
lawful  to  present  them  for  payment,  and  that  th6  court 
ought  rather  to  presume  a  lawful  than  an  unlawful  in- 

•SubstantiaUy  the  same  question  involved  in  this  case  was 
decided  by  Chief  Justice  Chase  in  the  Circuit  court  at  Richmond^ 
June  1868,  in  the  case  of  Moon  &  Bro,  v.  Foster  <^  Moon^  of 
which  I  have  obtained  an  authentic  account  since  this  opinion 
was  delivered. 

The  action  was  brought  to  recover  the  amount  of  certain 
negotiable  notes.  The  defendants  pleaded  payment,  and  ac- 
cord and  satisfaction,  and  to  sustain  their  defence,  g-ave  in 
evidence  a  draft  drawn  by  the  Bank  of  North  Carolina  at  its 
branch  in  Winslow,  in  that  State,  on  the  branch  of  the  Bank  of 
Virginia  at  Portsmouth,  bearing  date  the  10th  day  of  December 
1862,  which  draft,  it  was  contended,  was  delivered  by  the  de- 
fendants to  the  plaintiffs,  and  accepted  by  them  in  payment  of 
the  debt.  At  the  date  of  the  draft,  Portsmouth  was  in  the 
permanent  occupation  and  control  of  the  forces  of  the  United 
States;  but  the  condition  of  Winslow,  in  that  respect,  was  a 
subject  of  dispute. 

The  Chief  Justice  instructed  the  jury,  "that  if  they  should 
find  that  Winslow  was  not,  at  the  time  of  the  making  and 
issuing  of  the  draft,  in  the  occupation  or  control  of  the  national 
forces,  then  the  draft  in  controversy  being  an  act  of  prohibited 
commercial  interccfurse,  was  not  valid  negotiable  paper." 
Whether  Winslow  was  so  occupied  or  controlled  he  left  to  the 
jury. 
28 

Digitized  byLnOOQlC 


Branch 


i84  oouxT  or  apfhau  of  yiboisia. 

iMi;     tent     I  doubt  wbether  a  party  who  makes  a  oontrod; 
^!^^  during  war,  which,  upon  its  face,  aad  accordix^  to  the 

usual  intent  and  import  of  such  contracted  is  a  viola- 

Y.  tion  of  the  policy  of  non-intercourse,  ought  to  be  al- 
lowed to  say  that  he  did  not  design  any  such  violatioD. 
It  would  be  difficult  to  determine  whether  such  an  aver- 
ment was  founded  in  truth,  and  to  permit  such  defences 
to  be  alleged,  would  cripple  the  efficiency  of  the  rule, 
which,  we  are  told,  admits  no  exceptions  (6  Wallace 
R  535),  and  which  declares  '*a  strict  and  rigorous'' 
policy,  which  no  artifice  is  permitted  to  evade. 

But  what  are  the  facts  ?  Bilgerry  parted  with  his 
money  to  Branch  &  Sons,  in  February  1863.  He  would 
necessarily  lose  interest  untU  he  could  collect  the 
money  on  the  checks.  He  has  be^i  examiaed  as  a 
witness,  as  have  also  the  only  two  of  the  defendants  who 
were  cognizant  of  the  transaction.  Neither  of  them 
testifies  that  there  was  any  understanding  or  expecta- 
tion that  the  presentment  of  the  checks  would  be  with- 
held, much  less  any  contract  that  they  should  be  with- 
held, until  it  should  be  lawful  to  present  them.  On 
the  contrary,  John  R.  Branch,  who  conducted  the 
transaction  with  Bilgerry,  shows  his  understanding 
and  expectation,  when  he  says,  that  he  ''judged  Bil- 
gerry to  be  a  blockade  runner."  And  not  only  does 
Bilgerry  nowhere  say  that  there  was  any  understand- 
ing with  Branch,  or  any  intention  on  his  own  part,  that 
presentment  would  be  delayed,  but  he  admits^,  that 
after  he  bought  the  checks,  he  tried  to  find  somebody 
by  whom  he  could  send  them  to  New  Orleans  for  col- 
lection, but  could  not.  The  checks  indeed  seem  to 
have  remained  in  Virginia  from  August,  1862,  when 
they  were  drawn,  to  February  1863,  when  they  were 
sold  to  Bilgerry.  But  that  fact  throws  no  li^t  on  the 
contract  between  Bilgerry  and  Branch  &  Sons.  It 
may  be  accoimted  for  by  supposing,  .that  nobody  had 
been  found,   in   that  Interval,   who  wanted   fimds  on 


Digitized  by 


Google 


COUBT  OF  AFPEALft  OF  VIRGINU.  48S 

New  Orleans,  <»r  who   would  pay  enough  for  them.      i8». 
AMjen  we  remember  how  much  activity  and  enterprise  "^^^^ 

were  displayed   during  the   war,    in    ''running    the 

blockade,''  and  the  large  profits  that  were  made  by  it,  y. 
we  should  require  pretty  strong  proof  to  convince  us,  ^^^ 
that  a  party  who  drew  a  sight  draft  on  a  point  where 
Federal  money  was  to  be  had,  contemplated  that  it 
would  be  withheld  from  presentment  for  an  indefinite 
period  of  the  war,  or  that  a  party  who  laid  out  a  large 
som  in  the  purchases  of  such  a  draft,  intended  so  to 
withhold  it. 

It  follows,  from  these  views,  that,  upon  the  evidence, 
the  judgment  was  proper'ly  rendered  for  the  defend- 
ants. They  also  show  that  the  demurrers  to  the  spe- 
cial counts  were  properly  sustained.  Each  of  those 
counts  sets  out  the  drawing  of  a  check  by  a  bank  in 
Eichmond  upon  a  bank  in  New  Orleans,  and  the  en- 
dorsement of  the  check  by  the  defendants  to  the  plain- 
tiff, at  periods  when  we  know  that  the  war  was  flagrant, 
and  all  commercial  and  other  intercourse  between 
Richmond  and  New  Orleans  were  unlawful. 

But  even  if  the  contract  could  be  held  valid,  there  is 
another  ground  which  is  fatal  to  the  case  of  the  plain- 
tiff, both  upon  the  pleadings  and  the  evidence.  In 
order  to  charge  the  defendants  as  endorsers,  it  was  nec- 
essary that  the  checks  should  be  presented  to  the  Ca- 
rnal bank  and  payment  thereof  demanded,  and,  in  case 
of  dishonor,  that  due  notice  thereof  should  be  given 
to  the  defendants.  The  only  presentment  and  demand 
set  out  in  the  pleadings  or  proved  by  the  evidence, 
were  made  on  the  27th  day  of  October  1863,  when  all 
commercial  intercourse  between  Vicksburg,  where  the 
plaintiff  resided,  and  New  Orleans,  where  the  checks 
were  payable,  was  unlawful.  By  the  proclamation  of 
the  president,  dated  August  16,  1861,  prohibiting  in- 
tercourse with  the  States  in  rebellion,  an  exception 
was  made   of    ^^such   parts  of  States  as  may  be  from 
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1869.     time  to  time  occupied  and  controlled  by  forces  of  the 
"^T^rau^  United  States  engaged  in  the  dispersion  of  the  insur- 

gents."     This  exception  is  set  out  in  the  amended dec- 

y.  laration,  and  was  relied  on  in  the  argument  as  autbor- 
Branch  izing  Billgerry  to  go  to  New  Orleans  after  the  fall  of 
Vicksburg.  But  this  exception  was  repealed  by  the 
proclamation  of  April  2,  1863.  That  proclamation 
declared  the  same  States  to  be  in  insurrection,  and  re- 
voked all  the  exceptions  made  in  the  former  proclama- 
tion, but  again  made  certain  local  exceptions,  of  which 
*'the  port  of  New  Orleans"  was  one.  This  proclama- 
tion declares  ''that  all  commercial  intercourse  not 
licensed  and  conducted  as  is  provided  in  said  act,  be- 
tween the  said  States  and  the  inhabitants  thereof,  with 
the  exceptions  aforesaid,  is  unlawful,  and  will  remain 
unlawful  until  such  insurrection  shall  cease,  or  has 
been  suppressed,  and  notice  thereof  has  been  given  by 
proclamation."  Vicksburg  was  not  excepted  from  the 
♦  operation  of  this  proclamation,  so  that  commercial  in-« 
tercourse,  except  with  the  license  of  the  president,  be- 
tween Vicksburg  and  New  Orleans  was  unlawful  at 
the  time  at  which  presentment  of  these  checks  was  ' 
made.  The  license  given  to  Billgerry  by  the  military 
authorities  was  a  nullity.  The  Ouachita  Cotton^  6 
Wall.  U.  S.  R.  521. 

The  demand  of  payment  therefore  which  was  made, 
was  one  which  the  plaintiff  could  not  lawfully  make,  . 
and  which  the  Canal  Bank  could  not  lawfully  comply 
with.  A  demand  to  charge  the  endorsers  should  have 
be^n  one  which  the  bank  might  lawfully  have  complied 
with. 

In  respect  to  the  question  of  notice  of  dishonor  very 
little  need  be  said.  To  give  any  effect  to  the  notice 
deposited  in  the  postoffice  in  New  Orleans  in  October 
1863,  it  should  at  least  have^been  shown  that  the  law, 
or  a  general  usage,  required  that  the  letter  containing 
the  notice  should  be  preserved  by  the  postmaster  until 
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• 

the  restoration  of  intercourse,  and  then  forwarded  to     isaD. 
ite  destination.      In  the  absence  of  such  proof,  the  de-  "^^^^ 

posit  of  a  notice  in  the  postofBce  at  New  Orleans,  ad- 

dressed  to  Petersburg  in  the  midst  of  the  war,  was  of       y. 
no  avail.     It  is  not  necessary  to  express  an  opinion  as   ^^^ 
to  whether  the  evidence  is  sufficient  to  prove  that  due 
notice  was  given  to  the  defendants  after  the  close  of  the 
war. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

MoNcuBE,  P.  concurred  in  the  opinion  of  JoyneSj  J. 

Judgment  affibmed.  • 
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,  *«»•  CoBBiN  cfe  ah.  V,  Mills'  ex^ors  <&  als. 

January 


Term. 


Robinson' sa^;iV  v.  Mills'  ex^ors  ds  als. 
Lancasteb  i&  als.  v.  Corbin  c&  aZs. 

March  13. 

1.  The  accounts  of  an  executor  which  have  been  regtilarly  set- 
tled in  the  mode  prescribed  by  law,  are  to  be  taken  as 
prima  facie  correct.  They  are  liable  to  be  impeached  on 
specific  grounds  of  surcharge  and  falsification  to  be  allege 
in  the  bill,  but  the  court  will  not  decree  an  account,  upon 
a  general  allegation  that  the  settled  accounts  are  erroneous. 

2.  When  an  account  has  been  ordered  upon  a  proper  bill,  if  an 
additional  objection  to  the  settled  accounts  is  discovered  in 
the  progress  of  the  cause,  the  plaintiff  may  raise  the  objec- 
tion before  the  commissioner,  with  a  proper  specification  in 
writing ;  and  the  defendant  may  meet  the  objection  by  an 
affidavit,  which  shall  have  the  same  weight  as  an  answer 
would  have  had  if  the  matter  had  been  alleg-ed  in  the  bill. 

3.  Executors  have  regularly  settled  their  accounts  before  a  com- 
missioner of  the  court  of  probate,  and  they  have  been 
approved  and  recorded.  A  devisee  and  leg-atee  of  their 
testator  files  a  bill,  and  without  specifying*  any  errors  in 
the  settled  accounts,  calls  upon  them  to  render  an  account 
of  all  their  acting  and  doings.  The  executors  may  object 
to  any  overhauling  of  their  settled  accounts,  except  so 
far  as  they  may  be  open  to  objections  apparent  on  their 
face. 

4.  To  such  a  bill  the  executors  answer,  giving  a  full  account  of 
their  administration  ;  and  there  is  a  decree  for  an  account. 
The  allegations  of  their  answer,  though  affirmative,  must 
be  taken  as  true,  unless  disproved,  so  far  as  they  relate 
directly  to  the  accounts  which  they  are  thus  required 
to  give. 

5.  If  in  such  a  case  the  plaintiff  does  not  amend  his  bill,  and 
specify  errors  in  the  accounts,  allegutions  in  the  answer, 
though  not  explanatory  of  the  account,  and  therefore  not 
perhaps  within  the  scope  of  the  discovery  soug-ht  by  the  bill*- 
but   having  a  relation  to  the  subject  matter  of  the  account 
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and  important  to  a  correct  understandin^r  of  the  motiyes  of      laai. 
the  executors  and   of  the  circumstances  under  which  they  January 
acted,  unless  disproved,  are  to  be  taken  as  true.  TtmL  ^ 


6.  Testator  gives  to  his  daug^hter  for  life  $540  per  annum,  paya-    ^^|* 
ble  quarterly,  being  the  interest  on   the  purchase  money        ^ 
($9000)  of  the  real  estate  on   Ac.  sold  by  me  to  B.    He  givea  B«iUs»ex»» 
two  other  sums  to  the  daughter  for  life  per  annum,  described     &  als. 
as  the  interest  on  the  purchase  money  of  other  parcels  of  land,    Robin- 
sold  to  other  parties,  and  $300  per  annum  payable  semi-annu-  son's ad^ 

ally,  the  interest  on  $5000  of  State  stock  of  Virginia.     And  at  ,,,,/• 

-        .     .     «  Mills'  ex'r 
the  death  of  his  daughter  he  gives  these  several  principal     ^  ^^^ 

sums  of  money  to  the  children  of  his  daughter.    And  he  re-  ^ 

,      .        ^     .  ^-  i  .^  J    •     Lancaster 

ceives  payment  of  part  of  the  purchase  money  specified,  m     ^^^ 

his  lifetime.    The  legacies  both  to    the  daughter  and  her        y. 

children  of  the  three  first  sums  are  demonstrative  and  not  Corbln  ^ 

specific    The  legacy  of  the  stock  and  the  interest  upon  it,       *^ 

is  a  general  legacy  of  so  much  State  stock  and  the  interest 

upon  it,  as  it  is  paid  by  the  State. 

7.  To  this  bequest  the  testator  adds :  In  case  of  the  death  of 
any  child  of  my  said  daughter,  bom  or  to  be  bom,  unmarried 
under  the  age  of  twenty-one  years  and  not  leaving  issue,  the 
share  of  property  coming  to  this  child  shall  immediately  vest 
in  and  belong  to  his  or  her  surviving  brothers  and  sisters, 
and  their  lineal  descendants  :  the  descendants  taking  their 
deceased  parent's  share.  A  child  of  the  daughter,  over 
twenty-one  years  of  age  at  the  death  of  the  testator,  after  his 
death  marries  and  dies  in  the  lifetime  of  her  mother,  not 
having  had  a  child,  and  her  husband  surviving  her.  The 
legacy  vested  in  the  child  at  the  death  of  the  testator ;  and  it 
did  not  divest  upon  her  death  without  children,  but  her  hus- 
band takes  it  as  her  administrator. 

Nicholas  Mills,  an  old  citizen  of  Richmond,  departed 
this  life  on  the  13th  of  September  1862,  having  made 
his  will,  which  bore  date  on  the  17th  of  October  1861, 
and  which  was  duly  admitted  to  probate  in  the  Hus- 
tings court  of  the  city  of  Richmond  on  the  24th  of 
September  1862  ;  when  his  son,  Charles  S.  Mills  and 
Robert  R.  Howison,  two  of  the  executors  named  in  the 
will^  qualified  as  such :  the  third  nominated  executor, 
his  grandson,  Thomas  V.  Robinson,  being  then  in  the 
army,  did  not  qualify  until  the  15th  of  December  1862. 
Mr.  Mills  left  a  large  estate,  and  a  number  of  children 
and  grandchildren.     The  questions   which  were  con- 
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1869.      sidered  in  these  causes  arise  under  the  fourth,  sixtii, 
T^r^  ninth  and  fourteenth  clauses  of  the  will,  though  the 

whole  scheme  of  the  will  is  necessary  to  be  looked  to, 

Aais.     in  order   to  judge  correctly  of  the  conduct  of  the  act- 

MilJ'ex's^^g^^^^^^Ors. 

&  ai8.         The  4th  clause  of  the  will  is  as  follows : 
Robin-        t<4^  I  give,  devise  and  bequeath  unto  my  executors, 
V.       hereinafter  named,  in  trust  for  the  separate  benefit  of 

Mills'  ex's 


ftals. 


my  daughter,  Sarah  Ann  Robinson,  and  her  children 
Lancaster  ^^^  grandchildren,  born  or  to  be  born,  subject  to  the 
Aais.  purposes,  limitations  and  conditions  hereinafter  de- 
corbin  &  clared,  the  sum  of  one  thousand  and  eighty  dollars^?^ 
*^*  minumy  payable  semi-annually,  being  the  interest  on  the 
purchase  money  of  the  real  estate  on  Main  street,  Rich- 
mond, sold  by  me  to  Charles  Y.  Morris ;  also,  the  fur- 
ther sum  of  four  hundred  and  fifty  dollars jp^rannt/m, 
payable  quarterly,  being  the  interest  on  the  purchase 
money  ($7,600)  of  the  real  estate  on  Main  street,  sold 
by  me  to  Lewis  Hyman ;  also,  the  further  sum  of  five 
hundred  and  forty  dollai*sj[>^r  annum^  payable  quarterly, 
being  the  interest  on  the  purchase  money  ($9,000)  of 
tlte  real  estate  fronting  on  Franklin  street,  sold  by  me 
to  Thomas  Bradford ;  also,  the  further  sum  of  three 
hundred  dollars  per  annmn^  payable  semi-annually, 
being  the  interest  on  $5,000  of  State  stock  of  Virginia. 
These  annual  sums,  to  the  extent  necessary,  are  to  be 
applied  by  niy  executors  to  the  genteel  support  and 
comfort,  in  all  respects,  of  my  said  daughter  Sarah  Ann 
Robinson  and  her  family  during  her  life,  and  the  pro- 
per and  suitable  education  of  her  children  and  grand- 
children born,  or  that  may  be  born ;  and  if,  after  pro- 
viding for  these  purposes,  any  surplus  remains,  I  direct 
my  executors  to  invest  such  surplus  in  some  produc- 
tive stock,  or  in  a  safe  loan  on  good  real  or  personal 
security,  the  dividends  or  interest  to  constitute  a  por- 
tion of  the  trust  fund  hereby  provided  for  the  benefit 
of  my  said  daughter  Sarah    Ann  Robinson  and  her 
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iamily.     At  her  death  it  is  my  will  and  desire,  and  I     i8». 
give  and  bequeath  accordingly,  that  the  principal  (pro-    Term"^ 
ducing  said  interest),  to  wit :  $18, 000  from  the  property  ~^^^^[^ 
sold  to  Charles  Y.  Morris;  $7,500  from  the  property    &ai8. 
sold  to  Lewis  Hyman  ;  $9,000  from  the  property  sold  Miusexs 
to  Thomas  Bradford,  and  $5,000   in   Virginia  State    ^^'^ 
stock,  together  with  all  the  accumulations  from  the  sur-  g^g^adr 
plus  aforesaid,  that  may  be  invested  or  may  have  arisen,  ^^^,'^^,3 
he  equally  divided,  share  and  share  alike,  between  and     &  ais. 
among  the   children  of  my   said   daughter  and  their  Lancaster 
Uneal  descendants,  the  descendant  or  descendants  of 
any  deceased  child  taking  such  child's  share;  and  in 
case  of  the  death  of  any  child  of  my  said  daughter 
{bom,  or  to  be  born),    unmarried  under  the  age  of 
twenty-one  years,  and  not  leaving  issue,  the  share  or 
shares  of  property  and  estate  coming  to  such   child 
under  this  clause  of  my  will,  shall  immediately  vest  in, 
and  belong  to  his  or  her  surviving  brothers  and  sisters 
and' their  lineal  descendants,  share  and  share  alike,  the 
descendants  of  any  deceased  child  taking  such  child's 
share.     But  I  hereby  will  and  direct  that  all  the  prop- 
erty and  estate  herein  given  in  trust  for  my  daughter 
Sarah  Ann  Robinson  and  her  issue,  shall  be  held  sub- 
ject to  indemnify  my  estate  against  any  loss  by  reason 
of  the  covenant  which  I  have  entered  into  to  Edmund 
Fontaine,  in  respect  to  the  property  on  Sixth  street, 
contained  in  the  deed  made  by  me  as  commissioner  and 
trustee,  dated  the  1st  of  January  1853,  and  of  record  in 
the  Hastings  court,  Richmond,  in  the  event  that  said 
conveyance  be  not  assented  to  and  confirmed  by  such 
issue,  when  and  as  they  become  respectively  competent 
to  make  such  assent,  and  shall  become  entitled  to,  or 
be  given,  a  share  of  the  property  hereby  given  in  trust 
for  the  said  Sarah  A.  Robinson  and  her  issue." 

The  testator  then  gives  Mrs.  Robinson  absolutely, 
as  her  separate  property,  some  household  furniture,  and 
one  tiiousand  dollars,  which  he  directs  his  executors  to 
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iMt.      pay  to  her  immediately  on  his  deeease,  or  aa  soon-  there^ 
^T«ra^  after  aa  possible. 

By  the  5th  clause  of  his  will,  the  testator  gives  to  his 

Aais.     executors  certain  slaves  by  name  in   trust  for  Mrs. 
j^jjjj'^  ^,^  Robinson  and  her  children  and   grandchildren,  as  is 
Aais.     provided  in  the  fourth  clause. 
Robin-        The  sixth  clause  is  as  follows  : 
V.  ''6.  In  the  event  of  the  marriage,  or  the  attaining  to 

^*&^ai?^  the  age  of  twenty-one  years  of  any  child  of  my  said 
Lancaster  ^^S^*^^  Sarah  Ann  Robinson,  it  shall  be  the  duty  of 
&  ais.     the  executors,  if  required  so  to  do,  in  writing  under 
corbln  &  the  hand  and  seal  of  my  said  daughter,  and  attested  by 
^^^-      at  least  two  credible  witnesses,  to  make  to,  or  for  the 
benefit  of,  such  child,  such  advancement  from  the  estate 
given  in  trust  for  my  daughter  and  her  issue,  as  shall 
not  exceed  such  child's  portion  of  said  trust  fund,  but 
such  advancement  may  be  as  much  less  than  such  per- 
tion  as  my  said  daughter  may  direct.     And   in  the 
writing  thus  executed  by  her,  my  said  daughter  may 
prescribe  on  what  terms,  trusts,  conditions  and  limita- 
tions such  advance  shall  be  made  ;  and  it  shall  be  set- 
tled   accordingly   under  the    superintendence  of  my 
executors." 

By  the  ninth  clause  of  his  will,  the  testator  gave  to 
his  executors  in  trust,  for  the  four  children  by  name  of 
his  daughter  Mary  C.  Corbin,  an  estate  in  the  county  of 
Caroline,  called  the  ^^Reed's  plantation."  The  same 
to  be  for  their  equal  benefit,  with  limitations  over  to  the 
other  children,  if  one  or  more  of  them  died  unmarried, 
under  the  age  of  twenty-one  years,  and  without  leaving 
issue  living  at  his  or  her  death. 

The  fourteenth  clause  is  as  follows : 
'*14.  All  the  real  estate  which  I  may  leave  at  my 
death,  not  otherwise  specially  disposed  of,  I  desire  that 
my  executors  shall  sell  in  such  manner  and  on  such 
terms  as  they  may  deem  most  advantageous.  All  mo- 
ney on  hand  and  stocks  in  companies  not  specifically 
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giyen  or  bequeathed  in  this  will,  all  debts  due  me,  and     i^*- 
all  other  personal  estate  owned  by  me,  I  hereby  direct    Term. 


my  executors,  as  soon  after  their  qualification  as  prac-  ~~^~^^ 
ticable,  to  dispose  of   as  follows:    My  slaves   shall  be     &ais. 
disposed  of  as  provided  in  the  next  clause  of  my  will;  MuiJ'ex's 
all  other  funds  shall  be  applied  first  to  the  payment  of     *  ^^' 
my  funeral  expenses,  medical  bills,  all  just  debts  I  may  g^g*°^. 
owe  at  my  death,  and  then   to  the   two  sums  of  one       v. 
thousand  dollars  each   given   to  my  daughtei's  Sarah     ^^^^ 
Ann  Sobinson  and  Jane   R.  Blair,   then  to  provide  for  Lancaster 
the  punctual  payment  of   the  annuities   hereby  given;     ^*^®* 
then  for  the  pecuniary  legacies  given  to  my  children;  corbin& 
then  for  the   pecuniary  legacies   hereby   given  to  my 
grandchildren.     AD   the  rest  and  residue  of  my  estate 
(except  slaves)  not   specifically  devised  or  bequeathed 
herein,  no  matter  of  what  it  may   consist  or  where  it 
may  be,   not  effectually   disposed  of  by  this  will,  or 
which  may  turn  out  by  lapse  of   devisees,  legatees  or 
legacies,  not  to  be  effectually  disposed  of  by  my  will,  I 
hereby  bequeath  as  follows  :  first  out  of  such  residuary 
funds  shall  be  paid  to  my  sons  Charles  S.    Mills  and 
Ronald  Mills  each  three  thousand  dollars ;  and  the  re- 
mainder I  give  and   bequeath  equally,  share  and  share 
alike,    to  all  my  grandchildren,  and  the  lineal  descend- 
ants of  such  as  may  die,   such  descendants  taking  the 
share  of   the   parent;  but   my   six   grandchildren   to 
whom  two  thousand  dollars  each   is   bequeathed,  are 
not  to  participate   without   bringing  into   the   division 
the  said  legacies  of  two  thousand  dollars  each  so  given 
them. 

In  all  the  provisions  which  the  testator  makes  for  ha 
children,  except  Charles  S.  Mills,  the  property  is  given 
to  the  executors  in  trust  for  the  benefit  of  the  child 
and  his  or  her  children,  and  at  his  death  for  his  chil- 
dren, Ac.,  with  limitations  over  among  the  grandchil- 
dren, and  their  descendants.  Of  these  there  are  three 
beside  the  two  already  mentioned;  and  there  are  an- 
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18*-  nuities  which  the  executors  are  to  pay  to  another  son 

Term,  and  a  son-in-law.     By  the  thirteenth  clause  the  testa- 

corbin  ^r  giv^s  to  six   of  his  grandchildren  by  name  $2,000 

&  ais.  each,  which  his  executors  are  directed  to  invest  in  safe 

V. 

Mills' ex'8  and  productive  stocks,    or  safe  loans  on   real  and  per- 

*  ^^*    sonal  estate,  to  be  applied  if  necessary  to  their  support, 

son's  ad'r  ^^^  '^  ^^^  SO  necessary,  the  interest  to  accumulate  and 

V-       the  whole  to  be  paid  as  they  shall  marry  or  come  to  the 

Mills' ex's  ^  r-  J  J 

&  ais.     age  of  twenty-one  years. 

XAncaster      The  eighteenth  clause  of  the  will  is  as  follows  : 

^^'  ''18.  I  authorize  and  empower  my  executors,  when 
corbin  &  they  may  deem  it  expedient,  and  when  requested  so  to 
do  by  the  person  or  persons  for  whose  benefit  the  trust 
fund  is  held,  to  change  by  sale  and  repurchase  or  other- 
wise, the  investment  of  any  trust  property  given  by 
this  my  will,  taking  care,  however,  to  secure  the  sub- 
stituted investment  in  a  safe  form  and  substance,  and 
to  hold  and  appropriate  the  same  under  the  same  trusts, 
uses,  conditions,  limitations  and  powers,  as  those  herein 
declared  applicable  thereto.  And  in  case  any  person 
or  persons  for  whose  benefit  the  trust  fund  is,  shall  be 
an  infant,  the  change  of  investment  may  be  made  by 
my  executors  without  the  consent  of  such  infant." 

21.  I  appoint  my  son  Charles  S.  Mills,  my  grandson 
Thomas  Verney  Robinson  and  Robert  R.  Howison  ex- 
ecutors of  this  my  will,  and  having  confidence  in  their 
capacity  and  integrity,  I  direct  that  security  shall  not 
be  required  of  them  on  their  qualifying  as  such. 

Besides  the  annuities  for  life  left  by  the  will  to  one 
of  his  sons  of  $800  a  year,  $300  a  year  to  his  son-in- 
law,  and  the  annuities  to  his  daughter  Mrs.  Robinson, 
the  pecuniary  legacies  bequeathed  to  his  children  and 
grandchildren  amounted  to  $37,500,  and  out  of  the 
residue  $3,000  each  to  his  two  sons  Charles  S.  and 
Ronald  Mills.  There  were  specific  legacies  of  three 
hundred  and  fifty  shares  of  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company's  stock,  one  hundred 
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shares  of  the  stock  of  the   Midlothian  coal  company,      ^**- 

Ja,iiii2ury 

$10,000  of  Virginia  State  bonds,  and  $5,000  of  the    Term. 


bonds  of  the  city  of  Richmond.  The  slaves  not  spe-  ^^^^^^ 
cifically  bequeathed  were  directed  to  be  hired  out  by  &  ais. 
the  executors.  Mini* ex's 

The  estate  was  appraised   on  the  14th   of  October     ^^^ 
1862,  the  valuation  beinff  in  Confederate  money.     The    R<>^*ii- 

'  ^         o  ^  ^  "^  son's  ad'r 

real  estate  not  specifically  devised,  consisted   of  a  lot       v. 
on  Leigh  street  running  from  Seventh  to  Eighth  streets,  ^^^^* 
with  the  buildings  thereon,  which  was  valued  at  $55, 950 :  Lancaster 
the  slaves  were  valued  at  $12, 100  ;  the  stocks  in  various     *  ^^^ 

'  '  V. 

railroads,  &c.  were  valued  at  $92,975.  Of  these  there  porbin& 
were  of  the  Richmond,  Fredericksburg  and  Potomac  *^* 
Bailroad  Company,  three  hundred  and  eighty-nine  com- 
mon, valued  at  $75  a  share,  and  one  hundred  and  thiity- 
three  shares  guaranteed,  valued  at  par  $100.  There 
were  of  Midlothian  coal  mining  stock,  two  hundred 
and  fifty  shares  valued  at  $50  a  share,  and  of  Exchange 
hotel  stock,  one  hundred  and  ninety  shares,  valued  at 
$60  a  share.  There  were  of  bonds  of  the  State  of 
Virginia,  the  Confederate  States  and  corporations, 
$126,906  42  ;  of  these  there  were  State  bonds  amount- 
ing to  $33,300;  Confederate  States  bonds  $19,200; 
Richmond  city  bonds  $22,076;  North  Carolina  bonds 
$11,430;  the  furniture  was  valued  at  $6, 159.  The  whole 
amounting,  with  carriages  and  horses,  to  $318,965  42. 
In  addition  to  the  foregoing  the  executors  gave  a  state- 
ment of  debt,  supposed  to  be  good,  $12,450  ;  and  the 
estimated  value  of  ground  on  which  the  Exchange 
hotel  stands,  now  under  ground  rent,  $25,000.  As 
this  is  one  of  the  subjects  of  controversy  in  one  of 
these  cases,  it  is  necessary  to  give  the  facts  in  rela- 
tion to  it. 

By  deed  bearing  date  the  31st  of  July  1839,  Nicholas 
Mills  and  wife  leased  for  one  hundred  years,  with  cove- 
nant for  perpetual  renewal,  the  greater  part  of  the 
ground  on  which  the  Exchange  hot^l  now  stands,  to 
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iM».      Hugh  W.  Fry  and  six  others,  upon  an  annual  rent  of 

T«im^  $1,600  in  current  money  of  the  United  States,  paya- 

ble  quarterly,  with  condition  that  if  the  rent  remained 

Oorbln  .  ,   ^  ,  .  ,  ^         .     ,  ,  ,    , 

Aais.    unpaid  for  thirty  days  after  it  became  due,  and  there 

Mills'  ex's  ^^  ^^  sufficient  distress   upon  the  premises  whereof 

&  ais.    to  make   the  rent.  Mills  might   re-enter  and  hold  the 

Robin-    same  as^in  as   of  his   former  estate.     And  the  par- 

son's  ad'r 

V.       ties   of   the  second   part   covenanted   that  they  would 
^&*ai^* "  erect  on  the  premises  within  two  years  from  the  date 
lAncastcr  ^^  ^^®  lease,  valuable  and  permanent  buildings  which 
&ais.     would  cost  in  material  and  workmanship,  not  less  than 
oorbin  &  forty  thousand  dollars,  and  that  they  would  keep  the 
*^'      same  well  and  sufficiently  insured,  and  in  good  repair. 
And  it  was  further  covenanted  and  agreed  between 
the  parties,  that  the  premises  demised  with  all  the  build- 
ings which  should  be  put  upon  them,  should  be  conveyed 
by  Mills  and   wife,   or  their  heirs,  with  general  war- 
ranty, at  any  time  w'ithin  five  years  from  the  Ist  day 
of  January  1840,  on  receiving  the  sum  of  twenty-five 
thousand  dollars  current  money  of  the  United  States, 
and  all  rents  that  had  accrued  thereon  up  to  the  time 
of  the  said  payment,  or  at  any  time  after  the  said  five 
years,  upon  receiving  in  current  money  of  the  United 
States  a  sum  which  would  be  sufficient  to  produce  m 
interest  thereon  at  six^^r  cent,  per  annum  sixteen  hun- 
dred  dollars  in  like  money   in   quarterly    payments. 
And   upon   this  conveyance  the  rent  reserved  was  to 
cease. 

By  an  endorsement  on  this  lease,  the  lessees  under- 
i.__i_  j.^  p^y  ^jj  i^^gg  upon  the  property.  And  it  was 
3d  and  agreed,  that  upon  the  incorporation  of 
mpany  then  contemplated,  and  its  proper  organ- 
L  with  a  capital  of  not  less  than  eighty  thousand 
;,  and  the  assignment  and  transfer  of  the  said 
:o  said  company,  with  the  same  or  similar  core- 
in  the  part  of  the  company,  and  buildings  should 
>een  erected  on  the  property  demised  of  not  leas 
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value  tfaftD  fortj  thousand  dollars,  the  liabilitieB  of  the     isoo. 
parties  of  the  seoond  part  should  cease  and  determine,   *^Ter^ 
and  from  that  time  the  lessors,  and  those  claiming  un-  ~^~^^ 
der  them,  i^ould  look  alone  to  the  company  and  the     &  ais. 
property  demised  tor  the  performance  of  the  said  cove-  Miusexs 
Hants  and  stipulations  which  might  be  entered  into  by     *  *^^- 
the  said  oMapany.  ^^^^r, 

i:"^^  son's  ad'r 

The  Exchange    Hotel  Company  was  subsequently       v. 

^fills'  6X^S 

organized,  and  proceeded  to  Imild  the  hotel  at  a  cost  of     &  ais. 
$125,185  01,  and  rented  out  the  property  until  1862,  Lancaster 
when  not  being  able  to  rent  it  satisfactorily,  the  com-     *^^* 
pwiy  determiibBd  to  sell  it     It  was  sold  at  pciblic  auc-  oorbin  & 
tion  in  November  1862  for  the  sum  of  $101,000,  sub-      ^* 
ject  to  the  rent  charge  held  by  Mr«  Mills'  estate,  and  to 
another   rent  charge  granted  for  another  part  of  the 
ground  on  whieh  the  hotel  was  built,  to  Mrs.  Ann  Stet- 
son for  life,  and  at  her  death  to  Joseph  Alien,  and  was 
purchased  by  Rofbeort  A.  Lancaster,  Samuel  W.  Har- 
wood,  £mile  O.  Nolting  and  Samuel  J.  Harrison,  and 
was  conveyed  to  them  by  the  company  by  their  deed, 
bearing  d«te  the  24tk  of  Nov^nber  1862. 

By  deed  dated  April  80th,  1863,  Charles  S.  Mills  and 
B.  R.  Howiaofi,exjecutors  of  Nicholas  Mills,  deceased,  re- 
<»ting  that  Lancaster,  Harwood,  Nolting  and  Harrison 
hare  paid  to  said  exeootors,  in  current  money  of  the 
C!onfederate  States,  the  sum  of  $26,666  66f,  being  a 
som  sufficient  to  produce  in  interest  thereon,  at  the  rate 
<rf  siKper  cent.^  the  sum  of  sixteen  hundred  dollars  j9^ 
annum,  conveyed  to  them  with  special  waiTanty,  the 
property  embraced  in  the  lease  aforesaid.  And  by  deed 
dated  the  next  day,  Lancaster  and  wife  and  Harrison 
and  wife,  for  the  consideration  of  $79, 833  33,  conveyed 
their  interest,  being  two-fourths  in  said  property,  to 
Wm.  A  Stuart.  Harwood,  on  the  22d  of  May  1863, 
conveyed  to  Nolting  and  Stuart  his  interest  in  the  prop- 
erty in  trust,  to  secure  to  them  the  payn>ent  annually 
ol  one-fourth  of  the  sum  of  $1,600,  the  same  to  be  paid 
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i8«.  quarterly  ;  that  is,  two  hundred  dollars  to  each  of  them^ 
^T^r^  with  the  right  to  extinguish  the  rent  by  the  payment  of 
J3,333  33^ ;  and  by  deed  dated  July  13th,  1863,  Stuart 

&ai8.  conveyed  to  Lawson  Nunnally  his  moiety  of  the  Ex- 
Mills'  ex's  ^^^^S^  hotel  property  in  trust,  to  secure  certain  debts 

&ais.     therein  named. 

Robin-  Charles  S.  Mills  and  R.  R.  Howison  having  qualified 
^  as  executors  of  Nicholas  Mills,  deceased,  in  September 


V. 

Is'  < 
&als. 


Mills'  ex's  1862,  they  proceeded  to  sell  the  real  estate  not  specific 


Lancaster  ^^^^^  devised,  consisting  of  the  lot  on  Leigh  street,  and 
&ai8.     it  was  sold  at  public  auction  on  the  28th  of  October  fol- 

corbln&  lowing,  for  the  sum  of  ^128,236  30,  and  was  conveyed 
*^*-  by  them  to  the  purchasers.  On  the  18th  of  November 
1862,  they  received  in  Confederate  money  in  the  bonds 
of  the  Midlothian  Mining  Company  $15,300;  on  the 
3d  of  January  1863,  they  received  payment  of  the  bond 
of  the  Exchange  Hotel  Company  $10,000  ;  on  the  12th 
of  March  1863,  they  received  payment  of  the  last  bond 
of  Charles  Y.  Morris,  principal  and  interest  $9,268  88. 
This  bond  constituted  a  part  of  the  debt  of  Morris, 
mentioned  in  the  bequest  to  Mrs.  Robinson  and  her 
children.  This  debt  was  evidenced  by  two  bonds  of 
Morris,  dated  the  Ist  day  of  October  1861,  each  for 
$9,000 ;  the  first  payable  five,  and  the  second  ten  years 
after  date,  and  each  providing  on  its  face  that  Morris 
should  have  the  privilege  of  anticipating  its  payment, 
or  any  part  of  it,  at  any  time  in  sums  of  not  less  than 
five  hundred  dollars,  interest  being  rebated  on  the  pay- 
ment so  made  until  the  maturity  of  said  bond.  The 
first  of  these  bonds  was  paid  to  Mr.  Mills  in  his  life- 
time, the  second  was  paid  to  the  executors  as  above 
stated,  and,  thereupon,  the  deed  of  trust  upon  the  real 
estate,  purchased  to  secure  them,  was  released.  The 
executors  appear  to  have  applied  the  moneys  received 
by  them  as  soon  as  it  was  received,  either  by  invest- 
ing it  in  Confederate  States  bonds,  or  in  payments 
to  the  legatees.     They  settled   their  accounts  before  a 
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commissioner  of  the  court  of  probate  in  December     laoo. 
1863  and  1864,  in  which  accounts  they  appear  to  have  ^^J!^ 

embraced  all  the  moneys  received,  and  they  show  the 

investments  and  payments  made  by  them  for  and  to  the    &  ais. 
legatees,  and  these  accounts  were  returned  to  the  court  ,^„/- 

o  '  Mills'  ex's 

and  confirmed.  &  ais. 

In  respect  to  the  bequest  to  Mrs.  Bobinson  and  her   Robin- 
children  it  appears  further,  that  Mr.  Mills,  by  deed  ^^^**^ '^ 
dated  the  26th  of  September  1861,  in  consideration,  as^^^'  ^» 
stated  in  the  deed,  of  the  sum  of  $8,000,  conveyed  to  ^^^ 
Lewis  Hyman  certain  real  estate  on  Main  street  in  the    &  ais. 
city  of  Richmond  ;  and  on  the  same  day  Hyman  con-  cjorwaA 
veyed  the  same  real  estate  in  trust  to  secure  the  pay-      ^ 
ment  of  the  sum  of  three  thousand  dollars  due  by  four 
bonds  bearing  even  date  with  the  deed,  drawn  by  said 
Hyman  and  payable  to  said  Mills  at  six,  twelve,  eigh- 
teen and  twenty-four  months  after  date,  each  for  the 
sum  of  $750,  with  interest  thereon  payable  semi-annu- 
ally.    The  executors  state,  in  their  answer,  that  these 
bonds  were  paid  by  Hyman  to  Mr.  Mills  in  his  lifetime, 
as  was  the  other  part  of  the  purchase  money  men- 
tioned in  the  deed  from  Mills  ta  Hyman.     Of  the  debt 
of  Bradford,  one  bond  of  one  thousand  dollars  appears 
to  have  fallen  due  in  January  1863,  when  it  was  paid 
by  Bradford  to  the  executors. 

On  the  27th  of  September  1865,  Nicholas  Mills  Cor- 
bin,  one  of  the  grandsons  of  Nicholas  Mills,  deceased, 
and  one  of  the  devisees  to  whom  was  given  the  Reed's 
plantation,  in  Caroline  county,  filed  his  bill  in  the  Cir- 
cuit court  of  the  city  of  Richmond,  in  which  he  stated 
the  death  of  Nicholas  Mills,  his  will,  the  qualification 
of  Charles  S.  Mills  and  R.  R.  Howison  as  executors, 
the  subsequent  qualification  of  Thomas  V.  Robinson  ; 
the  plaintiff's  interest  in  the  estate  under  the  4th,  9th 
and  14th  clauses  of  the  will ;  that  he  has  recently  at- 
tained lawful  age,  and  that  he  is  anxious  to  have  a  just 
and  fair  settlement  of  the  account  of  the  executors  and 
29 
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1809.     a  division  and  distribution  of  the  estate,  so  far  as  maj 
"^Term^  be  proper  under  the  will.     He  is  urged  to  ask  the  aid 

of  the  court  to  effect  such  a  settlement  and  distribu- 

&  ais.    tion,  because  he  is  not  satisfied  with  the  conduct  of  the 
^,„^-    ,  executors  in  administerinff  the  trusts  of  said  will,  and 

Mills'  ex's  &  ?    ^ 

&  ais.    because  the  estate  in  the  county  of  Caroline,  which 
Robin-    by  the  9th  clause  of  the  will  the  testator  devised  to  his 
V.       executors  in  trust  for  the  benefit  of  the  plaintiff  and 
^^^j^^'®  his  brother  and  sisters,  and  for  their  support,  Ac.,  have 
Lancaster  ^^^  ^^^  *^®  ^  neglected  and   mismanaged   by  the 
A  ais.     executors,  as  that  the  complainant  and  his  brother  and 
corbinA  sisters  have  not  derived,   and  are  not  deriving,  any 
*^^-      adequate  advantage  or  benefit  therefrom.     And  mak- 
ing the  executors,  in  their  characters  as  executors  and 
trustees,  and  all  other  persons  interested  in  the  estate, 
parties  defendants,   he  calls  upon  the  executors  to  ex- 
hibit a  true  and  perfect  inventory  of  aU  the  estate,  &c., 
which  have  come  to  their  hands  ;  that  they  be  required 
to  render  an  account  of  all  thfeir  actings  and  doings  as 
executors  and  trustees ;  that  the  will  be  construed,  and 
all  questions  arising  thereunder  be  settled  by  the  court ; 
that  the  executors  be  required  to  account  for  and  pay 
into  court  all  the  trust  moneys  and  proceeds  of  the 
trust  property  which  have  come  to  their  hands  ;  that  a 
division  and  distribution  may  be  made  of  the  estate  as 
far  as  proper  ;  that  all  proper  accounts  may  be  ordered ; 
and  for  general  relief. 

Charles  S.  Mills  and  R.  R.  Howison  filed  a  joint  an- 
swer, in  which  they  gave  a  very  full  account  of  their 
administration  of  the  estate  of  Mr.  Mills.  They  say 
Mr.  Mills  was  remarkable  for  industry,  sagacity,  pru- 
dence and  foresight  in  the  management  of  his  business. 
He  made  his  will  about  the  17th  of  September  1861. 
The  Confederate  States  had  then  been  organized,  Con- 
federate treasury  notes  had  become  the  currency  of  the 
country,  and  was  received  by  the  banks  of  Virginia. 
At  that  time  the  war  was  in  active  operation,   and  was 
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already  attended  by  losses  and  disturbances  to  which      isw. 
such  a  war  would  necessarily  give  rise.     Under  these  ^^^m.^ 

circumstances  Mr.  MiUsmade  his  will,  by  which  he  di- • 

rected  his  real  estate  to  be  sold,  for  the  purposes  stated     &  ais. 
in  the  14th  clause  of  the  will.     But  this  was  not  all  he  ..„/;    , 

Mills'  ex's 

did.     During  the  year  186^  he  collected,  in  Confeder-     &ais. 
ate  currency,  the  whole  amount  of  the  debt  due  him    Rown- 
from  Hyman,  mentioned  in  the  4th  clause  of  his  will ;       y, 
one-half  of  the  debt  due  him  from  Charles  Y.  Morris,  ^uis' exs 

'      &  als. 

$1,000  of  the  debt  due  him  from  Bradford,  and  $7,000  Lancaster 
on  account  of  a  debt  due  him  from  the  Exchange  Hotel  *  ais. 
Company.  Of  these  debts,  Bradford's  originated  prior  corbin  & 
to  the  war  and  was  secured  on  real  estate ;  and  that  of  ^^* 
the  Exchange  Hotel  Company  originated  many  years 
before  the  war.  The  sums  of  money  thus  collected  by 
Mr.  Mills  in  Confederate  currency  was  invested  by  him 
in  eight  ^<fr  cent  Confederate  bonds  ;  and  he  left  at  his 
death  $19,000  in  Confederate  eight  jp^r  cent,  coupon 
bonds,  and  $7, 000  in  North  Carolinaeight  j?^c^7i^.  cou- 
pon bonds  ;  all  of  which  had  been  purchased  by  him 
during  the  year  1862.  In  relation  to  the  first  bond  of 
Morris,  he  applied  to  Mr.  Mills  in  1862,  proposing  to 
pay  it,  and  Mr.  Mills  promptly  stated  that  he  was  per- 
fectly willing  to  receive  in  payment  of  that  debt  or  any 
other  debt  due  him,  the  currency  of  the  Confederate 
States.  Mr.  Morris  therefore  paid  the  amount  into  the 
Farmers  Bank  of  Va.,  to  the  credit  of  Mr.  Mills,  and 
received  his  bond.  This  occurred  early  in  June  1862. 
They  say  that  immediately  after  the  death  of  Mr. 
Mills,  they  endeavored  to  obtain  the  presence  of 
Thomas  V.  Robinson,  who  was  then  in  the  army,  that 
he  might  qualify  with  them  as  executor,  but  they  did 
not  succeed,  and  as  it  was  uncertain  when  he  could 
obtain  leave  of  absence,  they  deemed  it  their  duty  at 
once  to  offer  the  wiU  for  probate,  and  proceed  to  its 
execution.  After  qualifying  as  executors,  they  con- 
sidered it  their  duty  to  proceed,  without  unnecessary 
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i8».  delay,  to  sell  the  real  estate  of  tiie  testator,  according  t» 
^Tem!^  the  directions  of  the  will.  The  real  estate  consisted 
almost  entirely  of  the  lot  of  ground  on  Leigh  street, 

&  ais.  which  was  valuable,  but  unproductive,  yielding  no  in- 
Mius'  ex'8  ^^^^  ^  ^^^  grandchildren,  who,  as  residuary  legatees, 

&  ais.    were  entitled  to  the  proceeds.     It  sold  very  high,  far 

Robin-    higher  than  was  expected,  having  been  appraised  a  few 

V.       weeks  before  at  about  $68,000,  and  selling  for  aboat 

Mills'  ex'8  1^28, 000.     The  sale  was  of  course  on  the  basis  of  bank- 

&al8.      ^         ' 

Lancaster  »We  currency. 
&  ais.        They  say  the  question  of  investments  then  engaged 

corblnA  their  earnest  and  careful  attention.  They  looked  to 
*^*  the  directions  of  the  will ;  the  action  of  Mr.  Mills  in  his 
lifetime;  they  made  enquiry  whether  loans  could  be 
made  on  real  and  personal  security,  and  they  found  that 
none  such  could  be  made.  They  then  consulted  the 
most  judicious  men  they  knew,  such  men  as  the  presi- 
dents of  the  banks,  prominent  and  prudent  merchants 
and  business  men.  The  result  of  these  consultatiom^ 
was,  that  investments  in  Confederate  eight  per  cent. 
bonds  were  such  as  would  best  meet  the  will  of  the  tes- 
tator, and  that  all  other  investments  that  could  be  made 
were  more  or  less  affected  by  the  same  contingencies. 
Under  these  circumstances  they  invested  in  Confeder- 
ate eight  per  cent,  bonds. 

The  question  of  receiving  in  bankable  funds  debts 
due  the  estate,  which  became  payable  according  to  their 
tenor,  and  which  were  tendered  by  the  parties  owing 
them,  was  anxiously  considered  by  the  executors.  They 
refer  especially  to  the  three  debts  before  mentioned,  of 
Bradford,  Morris,  and  the  ground  rent  due  from  the 
Exchange  Hotel  Company,  andjsay  these  debts  were  all 
tendered  In  bankable  funds  to  these  executors  by  the 
parties  owing  them,  or  bound  for  them,  and  entitled  to 
pay  them.  They  refer  to  the  action  of  the  Virginia 
legislature,  intended  to  compel  the  receipt  of  Confed- 
erate treasury  notes  by  the' people  of  the  State,  uid  to 
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Ae  revenue  laws  of  the  Confederate  congress,  designed     imb. 
to  eflPect  the  same  object,  which,  if  their  investments  had  ^^^^ 


been  made  in  any  other  securities,  or  if  they  had  re- 
fused  to  take  these  treasury  notes  in  payment  of  debts,     &aiB. 
would  have  absorbed  in  taxes  all  the  interest,  and  much  j^^^J*  ^,^ 
of  the  principal,  of  the  estate,  leaving  no  income  for  the    &  ais. 
objects  of  the  testator's  bounty.  RoWn- 

With  respect  to    the  charge  in  the   bill    that  the       y. 
*'Eeed's  plantation"  had  been  mismanaged,  they  say — ^^j^^ 
It  will  hardly  be  contended  that  the  testator's  will  re-  Lj^caeter 
quired  the  executor  to  go  personally  on  the  plantation    &ais. 
and  manage  it.     None  of  them  were  fitted  for  such  oorbin  & 
duties.     Charles  S.  Mills  did  what  his  father  had  been     ^^ 
doing ;  he  gave  such  time  and  attention  to  the  plan- 
tation as  he  could  ;  and  he  did  this  cheerfully  without 
<X)mpensation,  for  the  benefit  of  his  nephews  and  nieces 
interested.     The  slaves  were  not  a  part  of  the  testator's 
estate ;  they  were  held  under  a  trust  in  which  Messrs. 
Macfarland  and  Rhodes  were  trustees  for  Mrs.  Corbin 
and  her  children.     After  Mr.  Mills'  death  Mr.  Macfar- 
land requested  Charles  S.  Mills  to  continue  to  act  as 
agent  for  the  trustees,  as  his  father  had  done.     This  he 
did.     He  retained  the   same  overseer   who   had  been 
thei'e  for  ten  years,  and  he  received  and  disbursed  such 
funds  as  came  to  his  hands,    without  charging  a  com- 
mission.    And  he  filed  his  account  showing  his  receipts 
and  disbursements ;  and  showing  a  small  balance   in 
his  hands  in  Confederate  money,  which  was  in  bank  to 
his  credit  at  the  time  of  the  fall  of  Richmond.     They 
state  the   settlement  of  their  accounts  by  a  commis- 
sioner of  the  court  of  probate  and  their  confirmation 
by  the  court ;  and  they  exhibit  copies  of  them. 

The  executors  submit  to  the  court  the  question, 
whether  an  afterborn  grandchild  will  take  as  a  re- 
siduary legatee  ;  and  whether  the  legacy  to  Mrs.  Robin- 
son and  her  children,  &c.  was  adeemed  jtto  tdnto  by  the 
receipt  by  the  testator  in  his  lifetime,  of  part  of  ili« 
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1800.  debts  mentioned  in  the  bequest  Believing  that  it 
^T^rm!^  was  not,  they  have  paid  to  Mrs.  Robinson  her  an- 
nuity.     They  unite  in  the  prayer  of  the  bill  for  a  dis- 

&  ai8.  tribution  of  the  estate  according  to  the  rights  of  the 
«.iiT*    .  parties. 

Mills'  ex's^ 

Aais.         In  May  1866,  Thomas  V.  Robinson,  the  other  execu- 
Robin-    tor,  answered  separately.     He  says  that  as   soon  as  he 
y.       heard  that  the  other  executors  had  advertised  the  lot 
*"&*  iT  *  on  Leigh  street  for  sale,  he  wrote  to  his  mother,  from 
Lancaster ^'^^^   he   had  received   the   information,    pix)te8tmg 
&  ais.     against  the  right  of  his  co-executors,   before  allowing 
corbin  &  ^^^  &  reasonable  time  to  qualify,  and  without  any  notice 
*^-      to  him,  to  sell,  within  so  short  a  time  after  the  testator's 
death,  the  large  and  valuable  real  estate  of  the  testator ; 
whose  estate  was  free  from  debt,  and  was  possessed  of 
the   most  ample  means  of  supplying  all  the  demands 
which  could  properly  be  made  against   it  under  the 
will  or  otherwise  ;  and   of  this  his  co-executors  were 
informed  before   the  said  sale  was   made.     He  says  he 
was  never  consulted   by  his  co-executors  in  regard  to 
any  act  pertaining  to  the   administration   of  the  estate 
until  after  the  fall  of   Richmond  and  the  surrender  of 
the  army  of  Northern  Virginia.     That  he  has  always 
protested  against  their  unauthorized  acts  in  proceeding 
to  exercise  the  discretion  and  power  vested  by  the  tes- 
tator jointly  in  his  three  executors,  without  consulting 
him  in   the  exercise  thereof ;  and  he  submits  to  the 
court  whether  their  acts  can  be   ratified  or   approved. 
And  he  presents  to  the  judgment  of  the  court  the  ques- 
tion whether  sales  of  real  estate  for  investment  in  Con- 
federate securities,  and  collections  of  good   debts  se- 
cured  on  real  estate,  for  such  investments,  by  two  of 
the  testator's  executors  in  spite  of  the  solemn  protests 
and  objections  of  the  third,  where  the  execution  of  the 
powers  and  duties   conferred  by  the  will  are  confided 
to  the  joint  discretion  of  these  executors,  will  be  rati- 
fied and   confirmed   by  a  court  of  equity,    especially 
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when  such  action  is  attended,  as  in  this  case,  with  the     laoo. 
loss  and  ruin  of  the  estate.  ^^^^ 

In  August  1866,  Mrs.   Robinson  also  answered  the   corbin 
bill.     She  insists  that  the  legacy  to  herself  and  her  chil-    *  *^^* 
drenis  not  specific  but  demonstrative,  and  that  she  isMiiis'ex'a 
entitled  to  have  it  satisfied  out  of  the  general  estate.     *  ^^^' 
She  denies  that  the  executors  were  authorized  or  justi-  gon's  adT 
fled  in  taking  any  thing  but  specie  or  its  equivalent       ^• 
for  debts  due  the  estate.     She  insists  that  the  sale  of     &ais. 
the  real  estate  by  two  of  the  executors  was  invalid,  Lancaster 
and  was  a  violation  of  the  will  of  the  testator  ;  and  so       ^ 
also  was  their  deed  to  lAncaster  and  others,    granting  corwn  & 
and  releasing  the  real  estate  and  ground  rent  therein 
mentioned.     And  she  prays  that  the  principal  sum  out 
of  which  her  annuity  is  to  be  paid  may  be  taken  out  of 
the  hands  of  the  said  executors,  and  that  the  same  may 
be  invested  under  the  directions  of  the  court. 

On  the  same  day,  Mrs.  Robinson  filed  a  cross-bill  in 
the  foregoing  suit,  referring  to  and  adopting  her  answer 
as  a  part  of  her  cross-bill,  and  praying  that  the  said 
answer  and  the  statements  and  averments  thereof,  may 
be  taken  and  treated  as  a  cross-bill  exhibited  by  her  in 
this  suit  against  the  plaintiff  and  her  co-defendants. 

To  this  bill,  Charles  S.  Mills  and  R.  R.  Howison  put 
in  their  answer,  filing,  their  answer  to  the  bill  of  Corbin 
as  a  part  of  their  answer  to  the  cross-bill.  They  made 
farther  statements  as  to  the  sale  of  the  real  estate. 
They  comment  also  on  the  answer  filed  by  their  co-ex- 
ecutor, Thomas  V.  Robinson,  filed  in  the  original  cause, . 
and  contest  his  statements  as  to  their  treatment  of  him, 
and  file  letters  and  papers  to  sustain  them  ;  but  it  is  not 
necessary  to  say  more  on  that  subject. 

On  the  21st  of  May  1866,  upon  the  filing  of  the  an- 
swer of  Thomas  V.  Robinson,  the  court  made  a  decree — 
That  Charles  S.  Mills  and  Robert  R.  Howison,  execu- 
tors of  Nicholas  Mills,  deceased,  and  trustees  under  his 
will,  render  an  account  of  all  their  transactions  as  such 
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i8».     executors  and  trustees,  before  one  of  the  oommissiMi- 

J'annary 

Term,    ers  of  the  court ;  and  that  Thomas  V.  Robinson  do  ren- 


""^~^j^  der  the  like  account.     In  taking  which  accounts,  the 

&  ais.    commissioner  will  regard  Bsprima  facte  correct,  the  set- 

Miiis'ex»8  ^^©d  accounts  of  the  executors  ;  but  subject  to  be  sur- 

*  *^    charged  and  falsified  by  any  other  party.     To  report 
son's adr  ^'^^t'^^^ ^^^  ^^^^ Called  the  Reed's  plantation  can  be  di- 

V-       vided  among  the  devisees  thereof  ;  and  also  what  consti- 

A  ais.    tutes  the  residuary  estate  of  the  testator,  Nicholas  Mills, 

Lancaster  devised  and  bequeathed  to  his  grandchildren,  after  pro- 

*  ais.    yiding  for  the  annuities  and  special  legacies  bequeathed 
corbin  &  by  the  will ;  how  said  annuities  and  special  legacies 

have  been  provided  for  by  the  executors  ;  and  of  what 
said  residuary  estate  and  its  accumulations  consist ;  with 
what  amount  the  executors  are  justly  chargeable  on 
account  of  the  estate  of  their  testator;  and  whether 
distribution  of  the  residuary  estate  is  proper  and  prac- 
ticable. 

In  November  1866,  commissioner  Pleasants  filed  his 
report.  He  says,  the  stated  accounts  of  the  executors 
are  sought  to  be  surcharged  and  falsified  before  your 
commissioner  in  respect  of  large  sums  which  were  re- 
ceived by  the  executors  in  payment  of  debts  due  to 
their  testator's  estate,  or  as  proceeds  of  the  sale  of  real 
estate  sold  by  them  under  the  will;  These  sums,  it  ap- 
pears, were  invested  by  them  in  Confederate  States 
bonds.  The  question  is  raised  by  the  pleadings,  whether 
credits  should  be  allowed  the  executors  for  these  in- 
vestments. This,  the  commissioner  says,  is  a  question 
to  be  decided  by  the  court  before  he  can  state  the  ac- 
counts of  the  executors. 

That  it  cannot  be  ascertained  what  is  the  residuary 
estate  until  it  is  decided  whether  the  legacy  to  Mrs. 
Robinson  and  her  children  is  specific,  of  the  bonds  and 
stocks  mentioned  in  the  fourth  clause  of  the  will,  or  is 
a  demonstrative  legacy.  And  he  asked  the  court  fur- 
ther to  decide  whether  the  interest  of  tiie  childrQ&  of 
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Ifrs.  Bobinson  is  vested  or  contingent.     It  appears  that     i8». 
one  of  these  children  intermarried  with   Edward  T.   ^?^^^ 

Bobinson  after  the  death  of  the  testator,  and  has  died 

without  issue ;  her  husband  surviving  her.     It  is  a  ques-     &  ais. 
tion  therefore  to  be  decided,  whether  the  interest  of  .,,,7:    , 

'  Mills'  ex's 

this  child  of  Mrs.  Robinson  has  passed  to  her  husband,     &ais. 
or  will  pass  to  such  of  the  children  of  Mrs.  Bobinson    Robin- 

.        ,  .11    I  i.'  11  .  1  .1  son's  ad'r 

J«  may  survive  her,  or  will  then  fall  into  the  residuary       v. 
estate.  «'f^--« 

As  to  the  enquiry  directed  in  relation  to  the  Beed's  Lancaster 
plantation  in  Caroline ;  in  order  to  pass  upon  this  en-     &  a^^. 
quiry,  it  is  first  necessary  to  determine  whether  the  par-  corbin  & 
tition  will  not  violate  the  rights  of  Bobert  B.  Corbin,      ^^' 
the  son-in-law  of  the  testator.     The  testator,  by  the 
eighth  clause  of  his  will,  gives  to  said  Corbin  an  annu- 
ity for  life  of  three  hundred  doUars,  and  directs  that 
he  shall  have  the  privilege  of  residing  at  the  said  plan- 
tation during  his  life,  and  of  having  whatsoever  is  nec- 
essary for  his  comfortable  boarding  supplied  by  the 
farm. 

In  October  1865,  Nicholas  Mills  Corbin  instituted 
another  suit  in  equity  in  the  Circuit  court  of  the  city  of 
Bichmond  against  Bobert  A.  Lancaster,  E.  O.  Nolting, 
Samuel  W.  Harwood,  Samuel  J.  Harrison,  Wm.  A. 
Stuart,  Charles  S.  Mills  and  Bobert  B.  Howison,  exec- 
Qtors  of  Nicholas  Mills,  deceased,  and  as  trustees  un- 
der his  will,  and  all  the  parties  in  interest  under  the 
said  will.  In  his  biU  he  charged  that  very  large  sums 
of  money,  well  secured  upon  real  estate,  and  which 
were  owing  to  the  testator  at  his  death,  were  shortly 
thereafter  collected  by  Charles  S.  Mills  and  Howison, 
two  of  his  executors,  in  a  depreciated  currency  at  its 
full  value,  when  the  same  was  not  a  legal  tender  for  the 
payment  of  said  debts,  and  was  well  known  by  the  par- 
ties paying  the  same,  and  to  the  said  executors,  to  be 
worth  in  value  nothing  like  a  fair  equivalent  for  the 
vakie  of  said  debts.  ^He  then  sets  out  the  facts  in  rela* 
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1800.     tion  to  the  lease  by  Mr.  Mills  to  Fry  and  others,  and 

Terau^  the  subsequent  conveyances  of  the  Excluuige  Hotel  prop- 

corbin    ^^Jy  as  herein  before  given,  and  the  receipt  of  the  mo- 

&  ais.    ngy  i3y  ^]r^Q  gj^i^i  cxccutors  from  Lancaster  and  his  asso- 

Mills'  ex'8  ciates,  and  the  release  and  conveyance  of  the  property 

as  before  stated.     He  charges  that  it  was  an  unjust  and 

sons ad'r  tuilawf ul  cxcrcisc of  the  power  and  discretion  vested  in 

^„„^-       the  executors.     That  said  release  and  conveyance  was 

Mills'  ex's  "^ 

&  ais.     made  by  the  said  executors,  and  .obtained  by  the  said 
Lancaster  purchasers  Under  such  circumstances,  and  for  a  consid- 

St  ais 

y.  '  eration  so  grossly  inadequate,  as  to  render  the  transac- 
corbin  &  j^j^jj  ^  fraud  upon  the  rights  of  the  plaintiff  and  the 
other  parties  entitled  under  the  will  of  Mr.  Mills  to 
beneficiary  interests  in  said  debt.  And  he  charges  that 
it  was  not  a  release,  but  a  sale  of  the  said  lease  to  Stuart 
and  Nolting.  The  prayer  of  the  bill  is,  that  the  trans- 
action may  be  declared  a  breach  of  trust  by  the  execu- 
tors, in  which  the  alienees  participated,  and  was  fraudu- 
lent :  That  the  real  estate  embraced  in  the  deed  from 
Mills  and  wife  to  Fry  and  others,  may  be  charged  in 
equity  with  the  payment  of  the  debt  and  interest  thereon, 
or  that  the  said  sum  of  $1, 600  per  cmnum^  with  interest, 
shall  be  paid  as  provided  in  said  deed ;  and  for  general 
relief. 

Charles  S.  Mills  and  Itobert  R.  Howison  answered 
the  bilL  They  exhibit  a  copy  of  their  answer  to  the  first 
bill,  and  pray  that  it  may  be  taken  as  a  part  of  their 
answer  to  this  bill.  They  deny  that  they  have  com- 
mitted any  breach  of  trust,  or  abused  their  power  or 
discretion  in  relation  to  the  said  lien ;  and  they  deny 
that  the  debt  secured  on  the  Exchange  Hotel  prop- 
erty was  purchased  from  them  by  Stuart  and  Nolt- 
ing. They  never  sought  the  collection  of  this  lien^ 
never  applied  for,  or  desired  it.  They  were  content  to 
let  it  remain  on  the  property,  and  to  receive  the  annual 
rent  of  Jl,600  for  the  purposes  of  the  estate.  But 
when  the  payment  of  the  principal  was  tendered  by,  or 
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on  behalf  of  Lancaster  and  his  associate  purchasers,  who      ideo. 
were  the  grantees  of  the  Exchange  Hotel  Company,  ^Term^^ 

and  therefore  by  law  in  privity  with  the  estate  of  their 

testator,  the  respondents  were  compelled  to  act  upon  it.     &  aia. 
Only  two  courses  were  open  to  them;  either  to  refuse  ^i^l^j^,^ 
the  payment,  and  thereby  to  subject  the  estate  of  the     &ai8. 
testator  to  a  crushing  taxation,  which  would  extinguish  g^!**^,^ 
the  whole  income,  and  gradually  extinguish  the  princi-       ▼• 
pal  itself,  thereby  leaving  the  annuitants  and  benefi-     &  aia. 
claries  entirely  unprovided  for;  or  to  receive  the  pay-  Lancaster 
ment  as  tendered;  to  increase  the  investment  from  a       y. 
8ix.j>er  cent  to  an  eight^^  cent  fund,  and  thereby  to  in-  ^^^  ^ 
crease  the  income,  and  save  the  infant  beneficiaries  from 
the  heavy  taxation  which  they  would  otherwise  endure. 
They  refer  to  the  deed  of  Mills  to  Fry  and  others,  au- 
thorizing the  payment  in  current  money  of  the  United 
States.     They  say  that  at  the  time  they  were  called  upon 
to  accept  or  refuse  the  payment  offered,  the  congress  of 
the  United  States  had  authorized  the  issue  of  the  Na- 
tional Bank  notes  as  currency.     The  legislation  of  the 
Confederate  States  forbade  the  use  and  circulation  of 
United  States  currency.     That  gold  had  ceased  to  be 
currency,  either  in  the  United  States  or  Confederate 
States;   that  the  currency  of  the  United  States  had 
greatly  depreciated  below  the  value  of  gold,  and  was 
to  gold  about  as  two  to  one;  and  a  still  further  depre- 
ciation was  feared  by  the  prudent  and  cautious.     And 
thus  the  funds  in  which  the  deed  authorized  payment 
to  be  made,  might  well  have  been  considered  of  less 
value  for  the  purposes  of  the  testator's  estate  than  the 
current  funds  actually  received. 

Lancaster  and  the  other  purchasers  of  the  property, 
also  answered  the  bill.  They  say  they  bought  the  prop- 
erty at  public  auction,  and  in  the  announcement  of 
the  conditions  of  sale,  the  auctioneer  referring  to  the 
rent  charge,  of  $1^600 per  annum^  stated  that  under  a 
covenant   running  with  the  land,  the   owners  of  the 
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iMB.     property   had  the  privilege  of  discharging  the    rent 
^^^^  charge,  by  paying  a  principal  sum  equal  at  six  per  cent. 


'  to  its  production ;  the  same  being  in  accordance  with 
Aais.     the  provisions  of  the  lease  from  Mr.  Mills,  and  being 
Muis'ex'8  recognized    by  his  executors  so  to  be;  one  of  whom 
&  ais.    was  present.     But  whilst  E.  O.  Nolting  was  desirous 
Rown-    to  discharge  the  said  rent  charge,  his  associates,  Lan- 
V.       caster,  Harrison  and  Harwood  were  not,  and  the  privi- 
^&  aiT^  lege  was  not  availed  of.     Afterwards  the  defendants 
Lancaster  La^^^^ter  and  Harrison  proposed  to  sell  their  interest 
Seals,    to  Wm.  A.   Stuart,  and  he  expressed  a  preference  to 
corbinA  have  the  property  free  from  incumbrance;  whereupon 
^^®*      Lancaster,  &c.  payed  oflf  the  requisite  principal  sum,  viz. 
$26,666,  to  lift  the  same,  which  was  done  with  the 
money  of  Lancaster,  Harrison  and  Nolting — the  two 
first  being  reimbursed  by  their  sale  to  Stuart.     Ear- 
wood  was  still  indifferent  to  the  transaction,   and  con- 
tented himself  with  reserving  the  privilege  at  a  future 
time  if  he  should  desire  it;  and  he  has  not  yet  availed 
himself  of  the  privilege. 

They  refer  to  the  accounts  of  the  executors  to  show 
that  they  credited  the  estate  with  the  amount  paid  for 
the  rent  charge,  and  that  C.  S.  Mills  and  T.  V.  Robin- 
son, two  of  the  executors,  and  the  plaintiffs  took  large 
sums  of  money  as  specific  and  residuary  legatees  under 
the  will;  and  that  neither  they  or  any  one  else  ever 
excepted  to  the  accounts.  And  they  further  say  that 
since  April  1863,  the  owners  of  the  hotel  have  re- 
mained in  possession  without  any  demand  of  rent  by 
the  executors,  and  without  an  intimation  from  them, 
or  the  plaintiff  or  any  one  else,  of  any  objection  that 
the  rent  charge  had  been  paid  off,  or  any  desire  that 
the  transaction  should  be  cancelled,  until  the  downfall 
of  the  Southern  Confederacy. 

Thomas  V.  Robinson  also  answered,  referring  to 
and  filing  a  copy  of  his  answer  in  the  first  suit,  and 
insisting  upon  the  views  and  grounds  therein  pre- 
sented. 
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The  three  causes  came   on  to  be  heard  together  on     1809. 

the  14th  day  of  June  1867,  when  the  court  without  ^^ 

deciding  an;y  of  the  questions -made  by  the  pleadings 

and   the  proofs,  directed  that  commissioner  Pleasants     &ai8. 

ascertain  and  report  to  the  court,  what  constitutes  the  MmJ.'ex's 

estate  of  the  testator  Nicholas  Mills  at  this  time  in  the     &  ais. 

hands   of  his  executors  :    and  how   the  said  special   Robin- 
son *8  ad'r 
legacies  and  annuities  have  been  provided  for  by  them,       v. 

and  of  what  the  said  residuary  estate,  with  its  accumu-  ^]J^^  * 

latlons,  now  consists,  and  what  is  the  value  thereof.      Lancaster 

In  November  1867,  the  commissioner  returned  his     ^^^ 

V. 

report.  He  gave  a  statement  of  all  the  estate  in  the  a>rbin  & 
hands  of  the  executors,  showing  in  what  it  consisted,  ^^ 
and  the  par  value  thereof  ;  and  also  what  part  of  it 
was  invested  for  the  special  legatees.  He  repoi-ted 
farther  that  the  pecuniary  legacies  and  annuities  had 
been  paid  up  to  the  time  of  the  report ;  and  the  future 
provision  for  their  payment  proposed  by  the  executors 
was  by  setting  aside  certain  specified  public  bonds,  and 
Bradford's  bond  for  $7,000  ;  which  bonds  were  worth 
at  par  $76,186  50  ;  and  the  annual  interest  thereon 
was  $4,752  66.  He  reported  the  value  of  the  re- 
siduary estate,  after  deducting  the  special  invest- 
ments, the  real  estate  devised  and  the  securities  above 
mentioned,  which  it  is  proposed  to  set  aside  for  the 
payment  of  the  annuities,  at  $45,958  60.  The  report 
shows  that  the  amount  of  Confederate  bonds  invested 
in  trust  for  the  special  legatees  was  $28,300  ;  and  the 
amount  of  said  ^bonds  constituting  a  part  of  the  re- 
siduary estate  was  $191,500. 

The  plaintiffs  and  the  defendants,  the  grandchildren 
of  Nicholas  Mills,  other  than  the  children  of  Charles 
S.  Mills,  excepted  to  the  report :  1st.  Because  it  shows 
the  investment  by  the  executors  of  $191,500  of  the 
trust  funds  in  Confederate  bonds.  2d.  Because  the 
specific  legacies  to  the  six  grandchildren  of  $2,000  each 
were  invested  in  these  bonds.     3d.  Because  the  pro- 
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i8ao.     vision  for  the  payment  of  the  bequest  to  Mrs.  Robinson 
"^Term!^  and  her  children  was  not  adequate  or  suitable  for  the 
-—^jj^  purpose.     There  were  other  exceptions  which  need  not 
&aia.     be  stated. 

V. 

Mills' ex  8      On  the  14th  March  1868,  the  three  causes  came  on 

^  *^    again  to  be  heard  together,  when  the  court  held  :     First 

son's  ad'r  That  the  cxccutors  C.  S.  Mills  and  R.  R.  Howison  acted 

^'       within  the  scope  of  the  authority  vested  in  them  by 

Mills'  ex's  *  V  .» 

&ai8.    the  will  of  their  testator,  Nicholas  Mills,  deceased,  and 
Lancaster  bonajlde  in  selling  the  real  estate,  and  investing  the  pro-' 

*^'  ceeds  of  the  sale  in  Confederate  bonds  ;  and  were  not 
corbin  &  to  be  held  responsible  for  the  loss  which  has  resulted 
from  said  sales  and  investments.  Second.  But  that  the 
said  executors  were  not  authorized  by  law  nor  by  the 
will  of  their  testator,  to  collect  any  part  of  the  princi- 
pal of  the  investments  which  had  been  made  by  him 
secured  upon  real  estate,  receiving  the  nominal  amoont 
thereof  and  investing  it  in  Confederate  bonds  ;  and  that 
the  payments  made  to  them  by  Bradford  and  Morris, 
were  received  by  the  said  executors  and  trustees  in  the 
said  currency  in  violation  of  the  rights  and  interests  of 
the  cestuis  que  trvst^  and  of  their  duties  as  executors  and 
trustees  under  said  will.  But  the  court  forbore  to  ex- 
press any  opinion  whether  the  said  executors  and  trus- 
tees were  primarily  liable  for  the  loss  of  the  said  trust 
fund  so  collected,  as  the  said  Bradford  and  Morris  were 
not  parties  in  either  of  these  suits.  Third.  That  the  re- 
ceipt by  said  executors  from  Lancaster  and  others  of 
the  sum  of  %2^^QQQ  67  in  said  Confejierate  currency, 
and  in  releasing  in  their  favor  and  for  the  consideration 
aforesaid,  the  deed  from  Mills  and  wife  to  Fry  and 
others,  was  a  breach  of  trust  on  the  part  of  the  said 
executors  and  trustees,  in  which  the  said  Lancaster  and 
his  associates  actively  participated  ;  and  that  Wm.  i- 
Stuart  and  others  claiming  the  benefit  of  said  deed  of 
release,  are  affected  by  actual  or  constructive  notice  of 
the  said  breach  of  trust. .   And  that  the  real  estate  em- 
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traced  in   the  said  deed  of  lease  of  Mills  and  wife  to     is®- 

Fry  and  others,  is  liable'  to  the  satisfaction  of  the  said  Term. 

annual  charge  of  $1,600  as  provided  by  the  said  deed,  ^^^^^ 

from  and  after  the  30th  day  of  April  1863,  in  quarterly  &  ais. 

payments,  for  the  purposes  of  the  will  of  said  Nicholas  MiiiT'exs 

Mills,  deceased,  with  legal  interest  on  the  deferred  in-  *  ^s- 

stalments,  in  the  same  manner  the  same  would  be  lia-  ^^*°- 

'  son's  ad'r 

ble  therefor  if  the  said  deed  of  release  had  not  been       v. 
made.     And   the   said  deed  of  release  and  the  subse-     ^  ^is!^  ^ 
quent  deeds  from  Lancaster  and  Harrison  to  Stuart,  Lancaster 
from  Stuart  to  Nunnally  and  from  Harwood  to  Stuart    *  ^^ 
and  Nolting,  were  set  aside  and  annulled.     And  liberty  cjorbin  & 
was  reserved  to  the  parties  beneficially  interested  in  the      *^** 
payment  of   the    said   annual  charge,  to  apply  to  the 
court  for  further  relief,  &c. 

Fourth.  That  the  legacy  and  bequest  made  in  the  4th 
clause  of  the  will  for  tiie  benefit  of  Mrs.  Bobinson  and 
her  family,  was  not  a  specific  legacy  of  the  particular 
debts  and  State  stocks  therein  mentioned,  but  merely 
demonstrative,  and  the  payment  of  said  legacy  or  be- 
quest is  charged  upon  the  testator's  estate  by  the  14th 
clause  of  the  will.  And  that  the  children  of  Mrs.  Rob- 
inson, living  at  the  testator's  death,  whether  they  had 
attained  lawful  age  or  not,  did  not  take  any  vested 
estate  in  the  fund  provided  by  the  said  4th  clause  for 
the  benefit  of  herself  and  her  family.  And  that  the 
defendant,  Edward  T.  Robinson,  adm'r  of  his  deceased 
wife,  Nannie  M.  Robinson,  who  had  arrived  at  lawful 
age,  at  the  testator's  death,  is  not  entitled,  in  right  of 
his  said  wife,  to  any  interest  in  said  fund.  And  com- 
missioner Pleasants,  in  executing  the  duties  required  of 
him  by  the  interlocutory  decree  of  the  21st  of  May 
1866,  was  to  conform  to  this  opinion  and  decree. 

Lancaster  and  his  associate  purchasers,  and  Stuart, 
applied  for  an  appeal  from  so  much  of  this  decree  as 
lef  erred  to  the  question  involved  in  the  case  of  Cor  bin 
^igainst  Lancaster  and  others ;  Nicholas  Mills  Corbin, 
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i8«.  and  the  other  grandchildreo  of  Nidiolas  Mills,  de- 
^T^rrn!^  ceased,  except  the  children  of  Charles  S.  Mills,  applied 

for  an  ap{>eal  from  the  decree  in  the  case  of  Corbin  v. 

&  ai8.    Mills'  ex'ors  and  others ;    and  Edward  T.  Eobinson, 

^-       adm'r  of  Nannie  M.  Robinson,  deceased,  applied  foraa 

Mills' ex'8  '  ^     ^^ 

&  ais.     appeal  from  so  much  of  said  decree  as  held  that  the 
Robin-   legacy  to  the  children  of  Mrs.  Bobinson  was  not   a 

son  s  ad  r  y^^  legacy.     All  of  which  applications  were  granted. 

Mills'  ex's      The  cases  were  argued  by  J.  Alfred  Jones  and  CW- 

Lancaster  ^^  Rohmson^  f  or  Lancaster  and  his  associates,  and  E. 
&  ais.    X.  Robinson  ;  by  Howison  and  B.    T.  Dcmid^  for  the 

Corbin  &  cxecutors  ;  and  by  Macfa/rlwnd  cfe  HoiertSj  JV.  Howard 
*^*      and  Wm.  Dcmiel,  for  the  grandchildren,  and  for  Mrs. 
Eobinson  and  her  children. 

JoYNES,  J.  The  original  bill  prays  that  the  execu- 
tors of  Nicholas  Mills,  deceased,  may  be  required  to 
render  an  account  of  all  their  actings  and  doings  as  such 
executors,  and  that  all  questions  arising  upon  the  con- 
struction of  the  will  of  the  said  testator  may  be  adju- 
dicated and  settled  by  the  court;  and  for  general  relief, 
&c. 

The  bill  specifies  but  one  complaint  against  the  con- 
duct of  the  executors  :  that  is  contained  in  the  allega- 
tion, that  the  estate  in  Caroline  has  been  neglected  and 
mismanaged.  This  complaint  is  made  the  subject  of 
comment  in  the  answer  of  the  executors  ;  butafterthat, 
we  see  no  more  of  it  throughout  the  whole  progress  of 
the  case.  The  executors  exhibit  with  their  answer  ac- 
counts of  their  transactions,  which  had  been  duly  set- 
tled, returned,  and  recorded  according  to  law.  Antic- 
ipating, however,  as  it  would  seem,  what  parts  of  their 
administration  were  to  be  made  the  subject  of  complaint, 
though  none  of  them,  with  the  unimportant  exception 
already  mentioned,  had  been  specified  in  the  bill,  the 
executors  proceed  in  their  answer  to  give  a  minute  his- 
tory of  those  transactions,  and  to  make  a  general  vin- 
dication of  their  administration. 
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The  executors  might  have  objected  to  an  overhaaling      i860. 
of  the  transactions  embraced  in  their  settled  accounts,   "^^^^^"^ 


Term. 


except  so  far  as  they  might  have  been  open  to  objections 
apparent  on  their  face,  on  the  ground  that  there  was  no     &ais. 
specification  of  errors  in  the  bill.     It  is  a  familiar  prin-  ^^J:  ^^,^ 
ciple,  that  the  accounts  of  an  executor,  which  have  been     &ai8. 
regularly  settled  in  the  mode  provided  by  law,  are  to  be    RoWn- 
taken  as  prima  facie  correct.     They  are  liable  to  be  im-       v. 
peached  on  specific  grounds  of  surcharge  or  f alsifica-  ^^^^is  ^  ^ 
tion  to  be  alleged  in  the  bill,  but  the  court  will  not  de-  Lancaster 
cree  an  account  upon  a  general  allegation  that  the  set-     ^^^ 
tied  accounts  are  erroneous.     This  rule  not  only  results  corbln  & 
from  the  presumption  which  the  law  makes  in  favor  of      ^^ 
the  correctness  of  a  settled  account,  but  it  is  necessary 
to  prevent  surprise  to  defendants,  and  to  give  them  the 
advantage  of  their  answer,  to  which  they  are  entitled, 
on  the  principles  which  govern  equity  practice.     When 
an  account  has  been  ordered  upon  a  proper  bill,  an  ad- 
ditional objection  to  the  settled  accounts  may  be  dis- 
covered in  the  progress  of  the  case.     It  would  be  at- 
tended with  inconvenience  and  delay  to   require  the 
plaintiff  in  any  such  case  to  amend  his  bill  for  the  pur- 
pose of  alleging  the  additional  objections.     It  will  save 
time  and  expense,   and  generally  be  attended  with  no 
inconvenience  to  allow  the  plaintiff  to  raise  the  objec- 
tion before  the  commissioner  with  a  proper  specification 
in  writing,  and  to  allow  the  defendant  to  meet  the  ob- 
jection by  an  affidavit,  giving  to  the  affidavit  the  same 
weight  which  would  have  been  given  to  an  answer  if 
the  matter  had  been  alleged  in  the  bill.     This  is  the 
fall  extent  to  which  the -settled  rule  of  practice  can  be 
safely  and  conveniently  relaxed,  and  this  is  the  extent 
to  which,  as  I  understand  it.  Judge  Stanard  meant  to  go 
in  Shugarfa  adm^r  v.  Thompson^ sadmW^  10  Leigh  434. 
The  executors,  however,   made  no  objection  in  the 
Circuit  court  to  the  decree  for  an  account.     In  the  ar- 
gument here  by  one  of  the   executors,  he  insisted  that 
30 
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i9m.     all  the  allegations  in  the  answer  of  the  executors,  should 
Term^  be  taken  to  be  true,   unless  disproved,  and  alleged  that 


corwn    ^^^^  ^^  ^^^  understanding  in  the  Circuit  court.     This 
&  ais.     was  not  assented  to  by  the  counsel  for  the  plaintiff,  and 


V. 


Mills' ex'8  there  is  no  evidence  in  the  record  of  any  agreement  to 
A  ais.  tii^t  effect.  The  counsel  for  the  plaintiff  insisted  that 
^*^,^*°"    the  aflSrmative  allegations  of  the  answer  could  not  be 

8on*sad'r  ^  o 

V.       received  as  true,  unless  sustained  by  proof.     When  this 

Mills*  ex'r 

&  ais.  ground  was  taken  by  counsel  for  the  plaintiffs  in  the 
Lancaster  argument,  the  counsel  for  the  executors  raised  an  ob- 
*  ^^  jection,  for  the  first  time,  to  the  suflSciency  of  the  bill, 
oorbin  &  The  bill,  however,  calls  upon  the  executors  to  render 
an  account  of  all  their  actings  and  doings  as  executors, 
and  the  allegations  of  their  answer,  though  affirmative, 
must  be  taken  as  true  unless  disproved,  so  far  as  they 
relate  directly  to  the  account  which  they  are  there  re- 
quired to  give.  JFant  v.  Miller  <&  Mayhew^  17  Gratt  187. 
There  are  allegations  in  the  answer,  however,  which 
relate  to  matters  not  directly  involved  in,  or  explana- 
tory of,  this  account,  and  therefore,  perhaps,  not  within 
the  scope  of  the  discovery  sought  by  the  bill,  though 
having  a  relation  to  the  subject  matter  of  the  account, 
and  important  to  a  correct  understanding  of  the  motives 
of  the  executors  and  of  the  circumstances  under  which 
they  acted.  It  may  be  doubtful  how  far  such  allega- 
tions of  collateral  matter  ought  to  be  received  as  true, 
within  the  rule  laid  down  in  Fant  v.  Miller  i&  Mayftetn. 
But  even  if  we  should  give  credit  to  any  allegation  of 
matter  of  fact  contained  in  the  answer,  the  state  of  the 
case  will  still  be  deficient  in  some  important  particulars. 
Thus  it  is  important  that  we  should  know  what  was  the 
real  value  of  the  Leigh  street  lots.  The  appraise- 
ment put  the  value  at  $68,000  in  Confederate  money. 
But  obviously,  the  appraisement  cannot  be  relied  upon, 
for  at  the  sale  made  about  two  weeks  afterwards,  the 
lot  brought  $128,000.  The  conclusion  must  be,  either 
that  the  property  sold  for  a  great  deal  more  than  it 
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waa  worth,  which  is  not  probable,  or  that  the  appraise-     i8«. 
ment  was  far  below  the  true  value.     So  it  is  important  ^Tera^^ 

to  know  what  was  the  value  of  Confederate  treasury 

notes  when  the  collections   of  principal  money  were     &ais. 
made  from  Morris  and  Bradford,  and  also  to  what  ex-  ^„7;    , 

'  Mills'  ex's 

tent  such  notes  were  then  available,  according  to  the    &  ais. 
common  usages  of  business  in  Richmond,  for  the  pay-    RoWa- 
ment  of  debts  payable  in  specie,  and  well  secured  on       v. 
real  estate,  or  for  the  purchase  of  property  or  other-  ^^^^^^^^ 
wise.     The  court  cannot  take  judicial  notice  of  such  Lancaster 
facts,  and  there  is  no  proof  in  respect  to  them.  &ais. 

The  purchasers  of  the  Leigh  street  lots,  as  well  as  oorbin  & 
Morris  and    Bradford,    should    also  have  been  made      *^- 
parties  to  the  bill,  in  the  absence  of  any  declaration  on 
the  part  of  the  plaintiff  that   he  did  not  intend  to  hold 
them  responsible.     It  is  the  policy  and  practice  of  courts 
of  equity  not  to  do  justice  by  piecemeal. 

The  case  must,  therefore,  go  back  for  the  purpose  of 
making  these  parties,  and  of  ascertaining  the  facts  sug- 
gested. When  the  case  comes  on  to  be  heard,  all  the 
allegations  of  fact  in  the  answer,  whether  bearing  di- 
rectly upon  the  matter  of  the  account  or  not,  should 
be  taken  to  be  true,  so  far  as  they  may  not  be  dis- 
proved, unless  the  plaintiff  shall  elect  to  amend  his 
bill,  by  alleging  his  objections  to  the  settled  accounts, 
with  proper  specifications,  according  to  the  established 
course  of  pleading  in  such  cases.  If  he  does  that,  the 
weight  due  to  the  answer  which  may  be  filed  can  be 
easily  estimated.  If  he  chooses  not  to  amend  his  bill 
by  setting  out  the  specific  objections,  he  cannot  com- 
plain if  the  answer  is  taken  as  true  in  all  its  parts  un- 
less disproved,  or  require  the  court  to  make  nice  dis- 
criminations between  those  allegations  which,  by  the 
rules  of,  evidence,  are  to  be  taken  as  true  aud  those 
which  are  not.  He  will  have  no  right  to  hold  the  de- 
fendants to  the  rules  of  pleading,  when  he  has  disre- 
garded them  himself. 
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i8«.         I  proceed  now  to  consider  the  questions  raised  upon 
^Term^  the  constmction  of  the  will  of  Nicholas  Mills,  decU 


as  far  as  they  were  decided  by  the  Circuit  court,  not 

&  ai8.    including,  of  course,  any  question  relating  to  matters 
,«,/;    ,  in  respect  to  which  the  case  is  to  go  back. 

Mills'  ex'B  ^  ^ 

&  ais.        The  Circuit  court  held  that  the  bequests  made  in  the 

Robin-    4th  clause  of  the  will  in  favor  of  the  testator's  daughter, 

son  g  a  r  gg^^^j^  j^^^  Robinson  and  her  family  are  to  be  regarded 

Mills' ex's  j^g  demonstrative,  and  not  specific.     The  distinctions 

&  als.  '^ 

Lancaster  ^^^'W^®'^  these  two  descriptions  of  legacy  are  well  un- 
&ais.     derstood,   but  it  is  often  very  difficult  to  determine 

corbinA  whether  a  particular  case  belongs  to  one  class  or  to  the 
*^-  other.  The  cases  present  very  nice  distinctions,  but 
they  need  not  be  discussed.  It  will  be  sufficient  to 
refer  to  them  as  collected  and  classified  in  1  Roper  on 
Legacies,  in  2  Redfield  on  Wills,  and  in  the  notes  to 
Ashbumer  v.  Macguire^  2  Lead.  Ca.  Eq.  Referring  to 
these  books  for  the  cases  and  doctrine  laid  down  by 
them,  I  will-  mention  only  one  rule,  which  is  important 
to  be  borne  in  mind,  namely,  that  a  legacy  will  not  be 
construed  to  be  specific  unless  it  appears  clearly  to 
have  been  so  intended. 

The  first  bequest  made  in  this  clause  is  of  ^'the  sum 
of  $1,080  per  annum,  payable  semi-annually,  being  the 
interest  on  the  purchase  money  of  the  real  estate  on 
Main  street,  Richmond,  sold  by  me  to  Charles  Y.  Mor- 
ris." This  language  does  not  import  a  bequest  of  the 
annual  interest  of  a  debt  due  to  the  testator  from  Mor- 
ris. It  imports,  in  express  terms,  a  bequest  of  a  sum 
of  money.  It  refers  to  the  purchase  money  of  the 
sale  to  Morris  as  a  fund  whose  annual  interest  will 
provide  for  the  annual  payment.  It  could  not  be 
discovered  from  the  will  that  the  money  was  still  due 
from  Morris.  It  was,  in  point  of  fact,  still  due  from 
hifn  at  the  date  of  the  will,  but  if  the  whole  of  it  had 
been  subsequently  collected  by  the  testator,  as  part  of 
it  was,  the  fund  might  still  have  been  described  as  "the 
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purchase  money"   of  the  lot  sold  to  Morris.     The  de-      i8». 
scription  employed  did   not  have  reference  to  the  ex-    Tera"^ 

isting  shape  of  the  fund,  but  to  the  source  from  which — 

it  arose.     The    collection   of  the    whole   of   Morris'     &ais. 
debt,  therefore,  would  not  have  extinguished  the  fund  ^^j J  ^^,^ 
described,  and  therefore  the  collection  of  part  did  not     &  ais. 
extinguish  it  ^^   tanto.     Precisely  the  same  remarks   Robin- 
apply  to  the  succeeding  bequests  of  $460  and  $540  je?^       v, 
cmnum.     And  in  relation  to  the  bequest  of  $1,080  jr><9r^^^^*'® 
annum^  it  is  to  be  remarked  that  it  is  directed  to  be  paid  Lancaster 
semi-annually,  .  while  the  bonds  of  Morris,  which  are     &  ais. 
in  the  record,    contain  no  provision  for   semi-annual  ctorbin  & 
payments  of   interest.     The  testator  may  have  forgot-      ^ 
ten  at  the   moment  of  making  the  will  that  Morris' 
bonds  did  not  provide,  as  Hyman's  seems  to  have  done, 
for  semi-annual  payments  of  interest.     If   he  did  not 
then  labor  under   a  false  impression,  the  circumstance 
referred  to  is  conclusive  to  show  that  he  did  not  intend 
a  bequest  only  of  the  interest  on  Morris'  debt. 

The  deeds  show  that  the  consideration  of  the  sale  to 
Hyman,  on  the  26th  day  of  September  1861,  was  $8,000, 
while  the  sum  secured  by  the  deed  of  trust  of  the  same 
date  is  only  $3,000;  so  that  $6,000  of  the  purchase 
money  must  have  been  paid.  These  deeds  were  exe- 
cuted only  three  weeks  before  the  date  of  the  will,  and 
such  facts  were  not  likely  to  escape  the  memory  of  the 
testator.  If  $3,000  was  the  whole  amount  due  from 
Hyman  at  the  date  of  the  will,  as  seems  to  have  been 
tile  case,  the  fact  is  conclusive  to  show  that  the  interest 
on  Hyman's  debt  was  not  the  subject  of  the  bequest. 

The  same  observations  apply  to  the  bequests,  after 
the  death  of  Mrs.  Robinson,  of  the  principal  sums  of 
$18,000,  $7,500  and  $9,000.  The  legacies  of  these  sev- 
eral sums,  therefore,  as  well  as  of  the  several  annual 
sums  of  $1,080,  $450  and  $540,  during  the  life  of  Mrs. 
fiobinson,  are  not  specific,  but  demonstrative;  that  is  to 
«By,  tiiey  are  general  legacies,  with  reference  to  certain 
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i8«.  particular  subjects  as  the  primary  fund  to  satisfy  them. 

^^era.^  The  subsequent  collection  by  the   testator   of  a  large 

^^^j^  part  of  these  funds  did  not  have  the  effect  of  diminish- 

&  ais.  ing  the  provision  made  for  Mrs.  Robinson  and  her  fam- 

Miiis'  ex's  ^ly>  ^  ^^  would  if  the  bequests  were  held  to  be  specific. 

&  ais.  It  could  hardly  have  been  the  intention  of  the  testator 

RoWn-  that  by  these  subsequent  collections  the  provision  made 

son's  ad'r  ./  i  r 

V.       Tor  this  branch  of  his  family,  which  seems  to  have  been 
&  ais.^  *  wholly  dependent  upon  his  bounty,  should  be  dimin- 

Lancaster  ished. 

&ai8.        Xhen,  as  to  the  bequest  of  the  **sum  of  $300  j?^  an- 
oorbin&  n/um^  payable  semi -annually,  beingthe  interest  on  $5, 000 
of  State  stock  of  Virginia, "  and  the  subsequent  bequest 
of  ^^$5,000  in  Virginia  State  stock." 

These  bequests  do  not  apply  to  any  particular  '  '$5, 000 
of  State  stock,"  nor  are  they  made  dependent  upon  the 
testator's  being  possessed  of  that  amount  of  State  stock 
at  the  time  of  his  death.  The  bequests  are  therefore 
not  specific.  See  the  cases  collected  in  1  Roper  on  Leg., 
205-210.  They  are  general  legacies,  but  they  are  not 
demonstrative,  because  no  particular  fund  is  referred  to 
for  their  satisfaction. 

The  bequest,  after  the  death  of  Mrs.  Robinson,  of 
«'$5,000  in  Virginia  State  stock,"  is  a  little  ambiguous, 
and  the  question  arises  whether  the  testator  intended 
to  give  $5,000  worth  of  State  stock,  or  as  much  State 
stock  as  $5,000  would  buy,  or  only  to  give  a  quantity 
of  State  stock  of  the  nominal  value  of  $5,000.  The 
intention  seems  te  be  rendered  plain  by  construing  this 
bequest  in  connection  with  the  previous  bequest  of 
'*$300  per  anmcm,  being  the  interest  on  $5,000  of  State 
stock  of  Virginia."  The  $5,000  in  State  stock  given 
over  after  the  death  of  Mrs.  Robinson  is  the  same  fund 
referred  to  in  the  previous  clause  as  producing  ^SOOper 
cmnum  interest.  This  shows  that  the  intention  was  to 
give  stock  of  the  nominal  value  of  $5,000,  according  to 
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its  face,  and  not  give  as  much  stock  as  would  amount  in     i8». 
real  value  to  $5,000  in  money.  ^Ter^ 

Then  a  further  question  arises,  whether  Mrs.  Robin-  ~^~^^ 
son  and  family  are  entitled  to  receive  the  sum  of  $300    &  ais. 
per  annum  for  life,  whether  the  $5,000  of  State  stock  Mills' ex's 
will  yield  it  or  not.  *  ^^ 

I  infer  that  the  testator  had,  in  the  arrangement  of  g^^*^^^ 
his  testamentary  plans,  appropriated  in  his  mind,  as  the       v. 
portion  of  Mrs.    Robinson  and  her  family,  the  three     ^aiT' 
houses  in  Richmond,  which  he  sold  shortly  before  the  Lancaster 
date  of  his  will  to  Morris,  Hyman  amd  Bradford,  to-     *  ^^^ 
gether  with  $5,000  of  State  stock.     In  his  will,  there-  corbinA 
fore,  he  appropriates  to  them  $5,000  in  stock,  and  also      *^ 
the  funds  arising  from  the  sales  of  three  houses.     The 
interest  on  the  stock  and  the  interest  on  these  funds  are 
given  to  Mrs.   Robinson  and  family  for  life,  and  the 
stock  and  funds  are  to  go  over  after  her  death.     The 
$5,000  of  State  stock  is  the  fund  which  is  to  produce  the 
%S00per  armum.     Mrs.  Robinson  and  her  family,  there- 
fore, cannot  get  the  $300^^  annwn  unless  the  $5,000  of 
State  stock  will  yield  that  sum  in  interest.     They  will 
receive  whatever  interest  the  stock  may  pay,  which  can- 
not exceed  siiLper  cent,^  and  any -arrears  unpaid  will  be 
due  to  them,  to  be  received  whenever  the  State  may  be 
able  to  pay  them.     The  fund  here  referred  to,  though 
spoken  of  as  stock,  consists  of  bonds  or  certificates  of 
debt  of  the  State  of  Virginia,  bearing  six  per  cent,  in- 
terest.    It  doubtless  never  entered  into  the  mind  of  the 
testator  that  any  contingency  would  happen  in  which 
this  interest  would  not  be  regularly  and  fully  paid. 

In  the  execution  of  this  clause  of  the  will,  therefore, 
it  will  be  the  duty  of  the  executors  to  invest  the  sum 
of  $34,500  (being  the  aggregate  of  the  several  sums  of 
$18,000,  $7,500  and  $9,000)  out  of  the  general  assets, 
and  to  set  apart  out  of  the  Virginia  State  stock  left  by 
the  testator  as  much  as,  on  its  face,  represents  the  nom- 
inal amount  of  $5,000.     This  money  and  stock   will 
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1869.      constitute  the  fund,  of  which  the  interest  will  be  appli- 

^Term^  Cable  to  the  support,  &c. ,  of  Mrs.  Robinson  and  her 

children,  &c.,  during  her  life,  and  the  capital  divisible 

&  aLs.  among  her  children  and  descendants  after  her  death. 
^.,/;    .  For  the  raising  of  the  said  sum  of  money,  the  several 

Mills'  ex's  ^  '^ ' 

&  ais.    funds  of  purchase  money  mentioned  in  the  wiU,  will  be 
Robin-    primarily  liable,  if  that  should  become  important. 

V.  It  appears  from  the  report  of  the  commissioner,  that 

^"^'^*'**  Nannie  M.,  a  daughter  of  Mrs.  Robinson,  intermarried 
Lancaster  ^^^^  Edward  T.  Robinson  after  the  death  of  the  testa- 
&  ais.    tor,  and  has  since  died  without  leaving  issue,  and  leav- 
corbinA  ^^g  ^^^  husbaud  surviving.     The  Circuit  court  held 
*^'*'      that  the  children  of  Mrs.  Robinson,  living  at  ttie  death 
of  the  testator,  did  not  take  vested  interests  in  remain- 
der in  the  fund  provided  by  the  fourth  clause,  and  that 
Edward  T.  Robinson  in  the  right  of  his  wife,  of  whom 
he  is  administrator,  is  not  entitled  to  any  interest  in  the 
said  fund.     That  is  the  question  raised  by  the  second 
appeal. 

It  is  a  familiar  principle,  that  the  law  favors  the  vest- 
ing of  estates,  and  where  a  legacy  is  given,  which  is  not 
to  be  enjoyed  in  possession  until  some  future  period  or 
event,  it  will,  where  no  special  intent  to  the  contrary  is 
manifested  in  the  will,  be  held  to  be  vested  in  interest 
immediately  on  the  death  of  the  testator,  rather  than 
contingent  upon  the  state  of  things  that  may  happen  to 
exist  at  the  period  of  payment  or  distribution.  Catlett 
i&  nx  V.  Marshall  cfe  ais.,  10  Leigh  79  ;  Martin  v.  Kirby^ 
11  Gratt.  67  ;  Brent  v.  Washington^ sadmW,  ISGratt 
526  ;  Doe  v.  Cmisidlne,  6  Wall.  U.  S.  R.  458.  Andthe 
question  is,  whether  a  special  intent  is  manifested  in 
this  will,  that  the  legacy  in  remainder,  after  the  death 
of  Mrs.  Robinson,  shall  vest  only  at  her  death  in  such 
children  and  descendants  of  deceased  children  as  may 
happen  to  be  then  living. 

I  think  that  no  such  special  intent  is  manifested  in 
the  will,  and  that  the  children  of  Mrs.  Robinson,  who 
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irere  living  at  the  death  of  the  testator,  took  immediate     isao. 
vested  interests  subject  to  be  divested  in  the  events  de-    Term!^ 

scribed.     See  Skey  v.  Barnes  <&  als,,  3  Meriv.  R.  335 ; ~ 

Leemingy.  Sherriatt^  2 Hare'sR.  14;  Salisbury  y.  Petty^     & ais. 
3  Hare's  R.  86  ;  SturgissY.  Pearson,  4  Madd.  R.  411 ;  ^iJ;^,,,^ 
Brent  Y,   Washington^ sadrrCr,  18  Gratt.  526;  Parker     &ais. 
V.  Golding,  13  Sim.  R.  418.  RoWn- 

son's  ad'r 

The  interest  of  Mrs.  Nannie  M.  Robinson  was  not       v. 
divested  in  favor  of  descendants,  because  she  left  none.     &ai^*^ 
It  was  not  divested  in  favor  of  the  surviving  brothers  Lancaster 
and  sisters,  because  she  did  not  die  under  age  and  un-     *^^* 
married,  and  without  issue.     An  estate  once  vested  will  corbin  & 
not  be  divested,  except  upon  the  occurrence  of  the  very- 
event  described.     Harrison  v.  Foreman^  5  Ves.  R.  207; 
Stnrgiss  v.  Pearson,  4  Madd.  R.  411.     The  provision  in 
favor  of  the  surviving  brothers  and  sisters,   imports, 
according  to  the  natural  sense  -of  the  words,   that  all 
three  of  the  conditions  must  exist  in  order  to  entitle 
them  to  take ;  and  such  is  the  settled  construction  in 
such  cases.     Doe  v.  Coolce  c&  al.^  7  East  R.  269  ;  Doe 
V.  liawdin^,  2  Bam.  &  Aid.  R.  241. 

The  construction  which  I  put  upon  the  4th  clause  is 
sustained  by  the  6th  clause.  This  clause  provides  that, 
upon  the  marriage  or  attaining  to  the  age  of  twenty- 
one  of  any  child  of  Mrs.  Robinson  in  her  lifetime,  she 
may  make  an  advancement  to  such  child,  not  exceed- 
ing <^such  child's  portion  of  the  said  trust  fund."  This 
recognizes  the  title  of  such  child  to  a  portion  of  the 
fund,  which  could  not  be  if  the  interest  is  to  vest  only 
on  the  death  of  Mrs.  Robinson  in  such  of  her  children 
as  may  be  then  living.  The  provision  authorizing  Mrs, 
Robinson  to  prescribe  ^*tei'ms,  trusts,  conditions  and 
limitations"  to  such  advancement,  only  indicates  the 
prudent  forecast  of  the  testator,  and  his  desire  that  such 
arrangements  might  be  made  for  the  benefit  and  pro- 
tection of  the  child  as  Mrs.  Robinson  should  think  nec- 
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1889.     essary  or  expedient.     This  construction  makes  the  6tb 

Tterau^  clause  entirely  consistent  with  the  4th. 

^j.^jjj        It  follows,  therefore,  that  Edward  T.  Robinson,  a& 

•   &ai8.    adm'r  of  his  deceased  wife,  Nannie  M.  Robinson,  is 

Mills'  ex's  entitled  to  her  interest  in  remainder  after  the  death  of 

*  *^    her  mother,  in  the  fund  created  by  the  4th  clause  of 

BO^ aJr  the   Will. 

V-  The   decree  should  be  reversed,  and  the  cause  re- 

&  ais.    manded  for  further  proceedings. 

Lancaster 

&  ais.        The  other  judges  concurred  in  the  opinion  of  Joynes^i. 

Corbln  & 

ais.  The  decree  in  the  first  two  causes  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writings 
and  filed  with  the  record,  that  the  said  Circuit  court,  in- 
stead of  proceeding  to  make  a  decree  upon  the  merits  of 
the  said  first  mentioned  .cause  of  Ciorbin  v.  Mills'  ex'ors 
&  ais.,  should  have  required  the  plaintiff  to  ^mend  his 
bill,  so  as  to  make  Charles  Y.  Morris  and  Thomas 
Bradford,  and  the  purchasers  of  the  Leigh  street  lot, 
parties  defendant ;  and  after  the  said  parties  had  been 
brought  before  the  court,  should  have  allowed  all  the 
parties  to  take  new  evidence,  and  should,  if  the  state  of 
evidence  made  it  proper,  have  directed  an  enquiry  by 
a  commissioner  to  ascertain  what  was  the  true  value  of 
the  Leigh  street  lot  at  the  time  of  the  sale  thereof  by 
the  executors,  and  what  was  the  average  value  of  said 
property,  in  fee  simple,  in  ordinary  times,  before  the 
commencement  of  the  late  war ;  and  also  to  ascertain 
what  was  the  value  of  Confederate  treasury  notes, 
as  compared  with  specie,  at  the  several  dates  at  which 
the  executors  received  from  Charles  Y.  Morris  and 
Thomas  Bradford  payments  in  said  notes  on  account  of 
the  principal  money  due  from  them  respectively  to  the 
testator  at  the  time  of  his  death  ;  and  to  what  extent 
said  treasury  notes  were  at  said  several  times  avail- 
able, according  to  the  conmion  usages  of  business  in 
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Richmond,  for  the  payment  of  debts  payable  in  specie,      i8«. 
and  well  secured  on  real  estate,  or  for  the  purchase  of  ^^^^ 

property  or  otherwise.  

The  court  is  further  of  opinion  that,  according  to    &  ais. 
the  true  construction  of  the  fourth  clause  of  the  will  of  „„,  T"    , 

Mills*  ex's 

Nicholas  Mills,   deceased,  the  bequest  therein  of  the    &  ais. 
several  sums  of  $1,080,  $460  and  $54:0  per  annum  to   Rown- 
Sarah  Ann  Robinson  for  life,  were  not  specific  legacies       v. 
of  the  interest,    payable  on  certain  debts,   but  were^^^*'* 
demonstrative  legacies  ;  that  is  to  say,  they  were  gen-  Lancaster 
end  legacies,  payable  out  of  the  general  assets,  but  with    *  ais. 
an  appropriation  of  certain  subjects  as  the  primary  fund  oorbin  & 
for  their  satisfaction  ;  and  that  the  bequest  of  the  sev-      *^* 
eral  sums  of  $18,000,  $7,600  and  $9,000,  after  the  death 
of  said  Sarah    Ann  Robinson,    were  in  like  manner 
demonstrative  and  not  specific  legacies. 

The  court  is  further  of  opinion  that  the  bequest, 
after  the  death  of  the  said  Sarah  Ann  Robinson,  of 
15,000  in  Virginia  State  stock  is  a  general  legacy  of 
bonds  or  certificates  of  debt  of  the  State  of  Virginia,  of 
the  nominal  amount  of  $6,000  on  their  face,  and  that 
the  bequest  of  $300  per  annum  to  said  Sarah  Ann  Rob- 
inson for  life,  is  a  bequest  of  the  interest  payable  on 
said  $5,000  of  bonds  or  certificates,  and  that  in  case  of 
any  failure  of  the  State  to  pay  interest  on  said  bonds 
or  certificates,  the  said  annual  sum  of  $300  is  not  to  be 
made  up  out  of  the  general  assets. 

The  court  b  further  of  opinion  that  the  children  of 
Sarah  Ann  Robinson,  who  were  living  at  the  death  of 
the  testator,  took  immediate  vested  interests  in  re- 
mamder,  after  the  death  of  the  said  Sarah  Ann  Robin- 
son, in  the  property  mentioned  in  said  clause  ;  and  that 
the  share  thereof,  which  so  vested  in  Nannie  M.  Robin- 
son, who  intermarried  with  Edward  T.  Robinson,  passed 
on  her  death  to  her  said  husband  surviving,  as  her  ad- 
ministrator. Therefore,  it  is  decreed  and  ordered,  that 
the  decree  in  each  of  these  causes  be  reversed  and  an- 
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18^*  nulled,  and  that  the  appellants,   in  the  first  of  the  said 

Term,  causes,  do  pay  onto  the  appellees  therein,  respectiirelj, 

Q^j.^^  their  costs  by  them  expended  in  the  cause ;  and  that  the 

&  ais.  executors  of  Nicholas  Mills,  deceased,  out  of  the  assets 


V. 


Mill 8 exs  ^  ^heir  hands,  pay  to  the  appellant  in  the  second  cause 
&ais.    J2I3  costs  expended  in  the  prosecution  of  tJie  appeiJ 
J^^'f':,   here.     And  it  is  ordered  that  these  causes  be  remanded 

son's  ad*r 

▼.       to  the  said  Circuit  couii:  for  further  proceedings,  inac- 
&  all/*  cordance  to  the  foregoing  opinion  and  decree. 
Lancaster      The  decree  in  the  third  cause  was  as  follows : 

&  ais.  rpj^g  court  is  of  opinion  that,  while  the  court  will  take 
oorbinA  judicial  notice  of  the  fact,  that  on  the  thirtieth  day  of 
April  1863,  the  date  of  the  transaction  which  is  the  sub- 
ject of  controversy  in  this  cause,  the  treasury  notes  of  the 
United  States,  and  also  the  treasury  notes  of  the  Con- 
federate States,  were  greatly  depreciated  in  value,  as 
compared  with  specie,  it  is  not  competent  for  the  court 
to  take  judicial  notice  of  the  rate  of  depreciation  of 
■either  currency  at  any  particular  time,  nor  of  the  extent 
to  which,  at  any  particular  time,  the  treasury  notes  of 
the  Confederate  States  were  available,  according  to  the 
common  usages  of  business,  for  the  payment  of  debts 
contracted  before  the  war  and  payable  in  specie,  or  in 
current  money  of  the  United  States,  or  for  the  pur- 
chase of  property  or  otherwise. 

The  court  is  further  of  opinion,  that  inasmuch  as  the 
record  in  this  cause  contains  no  evidence  upon  these 
points,  or  either  of  them,  it  does  not  contain  sufficient 
materials  to  enable  the  court  to  make  a  proper  decision 
upon  the  questions  in  controversy.  The  court  is  there- 
fore of  opinion  that  the  said  Circuit  court,  instead  of 
proceeding  to  make  a  decree  upon  the  merits  of  the 
controversy  in  the  existing  state  of  the  record,  should 
have  directed  an  enquiry  by  a  commissioner,  to  ascer- 
tain what  was,  on  the  thirtieth  day  of  April  1863,  the 
value,  as  compared  with  specie,  of  the  treasury  notes 
of  the  United  States,  and  also  of  tiie  treasury  notee  of 
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the  Confederate  States,  and  to  what  extent,  at  that  time,      is®. 
the  treasury  notes  of  the  Confederate  States  were,  ac-  ^^^^ 
cording  to  the  common  usages  of  business  in  Rich- 

^  ^  CorWn 

mond,   available  for  the  payment  of  debts  contracted    ^  ^^ 
before  the  war  and  payable  in  specie  or  in  current  mo-       v- 
ney  of  the  United  States,  and  well  secured  on  real  es-    &  ais. 
tate,  or  for  the  purchase  of  property  or  otherwise,  with    Rown- 
leave  to  any  of  the  parties  to  file  additional  evidence,  **^°^^^''* 
as  they  may  be  advised,  upon  any  matter  involved  in  mius'  ex's 
the  cause,  and  that  the  said  decree  is  therefore  erro- , 

'  Lancaster 

neous.  &  als. 

Therefore,  it  is  decreed  and  ordered  that  the  said  de-  cto^^'i^  ^^ 
cree  be  reversed  and  annulled,  and  that  the  appellees,  ais. 
the  executors  of  Nicholas  Mills,  dec'd,  out  of  the  assets 
in  their  hands,  pay  to  the  appellants  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal  aforesaid 
here.  And  the  cause  is  remanded  to  the  said  Circuit 
court  for  further  proceedings  to  be  had  therein,  in  con- 
formity with  the  foregoing  opinion  and  decree. 

Decrees  reversed. 
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^UlxmtnA. 


iMB.  Jones  v.  The  Commonwealth. 

October 


Term. 


October  17. 

1.  In  September  1867,  J.  is  committed  to  be  tried  for  a  felonj 
at  the  October  term  of  the  County  court,  and  at  that  term  of 
the  court  an  information  is  filed  against  him,  and  he  elects 
to  be  tried  in  the  Circuit  court  and  is  remanded  for  trial  in 
that  court.  He  remains'  in  jail  until  the  April  term  of  the 
court,  1868,  no  indictment  having  been  found  against  him. 
The  grand  jury  terms  of  the  County  court  are  November  and 
June.  At  the  April  term  of  the  Circuit  court  after  the  grand 
jury  has  been  discharged,  he  applies  for  a  writ  of  habeas 
corpus  to  obtain  his  discharge.  Hbi«d  : 

1.  Having  been  committed  for  trial  in  the  County  court,  that 
is  the  court  in  which  he  is  held  to  answer,  in  the  sense  of 
the  statute,  though  he  had  been  remanded  for  trial  in  the 
Circuit  court ;  and  he  should  be  indicted  in  the  County 
court.* 

2.  The  second  term  of  the  court,  spoken  of  in  the  statute,  is 
the  second  term  at  which  a  grand  jury  is  directed  to  be  sum- 
moned. 

3.  If  it  was  so  that  the  prisoner  was  held  to  answer  in  the 
Circuit  court,  that  would  not  be  until  he  was  remanded  to 
that  court;  and  therefore,  though  the  prisoner  was 
committed  for  trial  in  the  County  court,  before  the  Sep- 
tember term  of  the  Circuit  court,  that  could  not  be  one  of 
the  two  terms  spoken  of  by  the  statute. 

4.  And  if  the  November  term  in  the  County  could  be  con- 
nected with  the  April  term  in  the  Circuit  court,  still  though 
the  grand  jury  at  the  April  term  had  been  discharged  before 
the  application  for  the  writ,  the  judge  might  have  ordered 
another  grand  jury  to  be  summoned  during  the  term,  and 
therefore  the  term  could  not  be  counted  as  one  of  the  tenns 
until  it  was  ended.    * 

5.  The  filing  of  the  information  being  unauthorized  in  the 
case  of  a  felony,  is  of  no  avail,  and  an  indictment  most  be 
found  within  the  time  prescribed  by  the  statute. 

♦See  the  opinion,  for  the  statute. 
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The  prisoner  was  committed  to  the  jail  of  the  county      1868. 
of  Rockbridge  in  September  1867  upon  the  charge  of  ^t^"" 
felony  in  stealing  a  horse,  the  property  of  Wm.   M.     ^^^^ 
Harvey  of  Botetourt.     In  April  1868,  being  still  in  the       v. 
jail,  he  applied  to  the  judge  of  the  Circuit  court  of  comm'ith 
Rockbridge,  for  a  writ  of  habeas  corpus^  in  order  to  ob- 
tain his  discharge.     The  facts  are  stated  by  Judge  Mon- 
cure  in  his  opinion. 

J.  B.  Dorman  <&  Letcher^  for  the  prisoner. 
The  Attorney  General^  for  the  C!ommonwealth. 

MoNCUKE,  P.  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of  the  Circuit 
court  of  Eockbridge  county,  on  a  writ  of  habeas  corpus. 
The  plaintiff  4n  error  was  committed  to  the  jail  of  said 
county,  under  a  warrant  of  a  justice  of  the  peace  dated  the 
7th  day  of  September  1867,  for  trial  in  the  County  court 
of  said  county,  on  the  first  day  of  October  court  1867, 
for  the  offence  of  horse  stealing.     On  that  day  an  in-  * 

formation  was  filed  against  him  in  the  said  County  court 
for  the  said  offence,  and  being  thereupon  arraigned,  he 
demanded  to  be  triedin  the  Circuit  court  of  said  county ; 
whereupon  he  was  remanded  to  jail  for  trial  in  that 
court  Afterwards,  to  wit :  On  the  18  th  day  of  April 
1868,  he  presented  his  petition  for  a  writ  of  habeas  cor- 
pus  to  the  said  Circuit  court,  then  in  session,  stating 
in  the  petition  that  three  grand  juries  for  the  said 
county,  had  been  impanelled  and  discharged  during 
his  imprisonment,  one  at  the  September  term  1867  of  the 
said  Circuit  court,  one  at  the  November  term  1867  of 
the  said  County  court,  and  the  other  at  the  then  present 
term  of  the  said  Circuit  court,  and  that  no  indictment 
had  been  found  against  him  for  the  said  offence  by 
either  of  the  said  grand  juries,  and  therefore  claiming 
to  be  entitled  to  immediate  discharge  from  further  im- 
prisonment.    The  writ  was  accordingly  awarded,  and 
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i8fl8.      the  case  coming  on  to  be  heard  during  the  same  term 
^l^^  of  the  said  Circuit  court,  to  wit :  On  the  20th  day  of 
~~j^^^^  April  1868,  upon  the  said  writ  and  the  return  thereto, 
V.       the  court  was  of  opinion  that  the  petitioner  was  not  ille- 
comm'im  g^^^ly  detained  in  the  custody  of  the  jailer,  and  there- 
fore ordered  that  he  be  remanded  to  jail.     A  bill  of  ex- 
ceptions was  taken  to  the  said  opinion  and  judgment  of 
the  court,  in  which,  among  other  things  not  material  to 
be  here  mentioned,  it   is  stated  that  '4t  was  further 
proved  that  a  grand  jury  for  Rockbridge  county  was 
impanelled  at  the  term  of  this  Circuit  court,  on  Sept 
12th,  1867,  after  the  commitment  of  said  Jones  as  afore- 
said, and  that  said  grand  jury  was  discharged  without 
finding  an  indictment  for  said  offence  against  said  Jones ; 
that  a  grand  jury  for  Said  county  was  also  impanelled 
at  the  November  quarterly  term  of  said  County  court 
and  was  also  discharged  without  finding  such  indict- 
ment ;  that  a  quarterly  term  of  said  County  court  was 
held  in  March  1868,  but  under  the  order  of  said  court 
made  several  years  ago  there  was  no  grand  jury  at  said 
March  term  ;  that  the  grand  jury  terms  of  said  County 
court  of  Rockbridge  county  are  held  in  the  months  of 
November  and  June  ;  that  a  grand  jury  was  impan- 
elled at  the  present  term  of  this  Circuit  court  on  April 
13th,  and  was  finally  discharged  several  days  previous 
to  this  petition,  without  finding  any  such  indictment  as 
aforesaid  ;"  and  that  therefore,  the  petitioner  then  claim- 
ed to  be  ^^entitled  to  his  discharge  from  further  im- 
prisonment    But  it  appearing  to  the  court  that  the  at- 
torney for  the  Commonwealth  had,  through  misappre- 
hension of  the  effect  of  the  criminal  procedure  act  of 
1867,  which  had  not  then  been  expounded  by  the  Su- 
preme Court  of  Appeals,  filed  an  information  against  the 
petitioner  at  the  October  term  of  said  County  court,  and 
that  said  petitioner,  when  arraigned  for  trial  on  said  in- 
formation, had  demanded  to  be  tried  thereon  in  this 
court  at  its  present  term  ;  and  this  court  having  held 
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the  proceedings  irregular,  and  refused  to  permit  a  trial  isas. 
on  said  information,  and  thereupon  the  court  being  of  ^^^.^ 
opinion  that  there  had  been  no  such  failure  to  prose- 
cute as  under  section  13,  chapter  207  of  the  <*act  *to 
revise  and  amend  the  criminal  procedure,'  passed  April 
27th,  1867,  entitled  the  prisoner  to  his  discharge ;" 
therefore  **the  court  ordered  the  petitioner  to  be  re- 
manded to  jail. "  And  this  is  the  judgment  to  which 
the  writ  of  error  in  this  case  was  awarded. 

This  court  has  recently  decided,  that  according  to 
the  true  construction  of  chapter  207  of  the  Code,  as 
amended  and  re-enacted  by  the  act  passed  April  27, 
1867,  entitled  "an  act  to  revise  and  amend  the  Crimi- 
nal Procedure"  (Acts  of  Assembly  1866-67,  pp.  915, 
926,  §  2),  a  person  cannot  be  put  upon  trial  for  any 
felony  unless  an  indictment  shall  have  first  been  found 
against  him  therefor  by  a  grand  jury  in  a  court  of  com- 
petent jurisdiction ;  and  cannot  therefore  be  put  upon 
trial  for  a  felony  upon  an  information.  Matthews  v. 
The  (Jom/monwealth^  and  Garner  v.  The  Commonwealth^ 
18  Gratt.  989.  The  Circuit  court  therefore  rightly 
"held  the  proceedings  irregular,  and  refused  to  permit 
a  trial  on  said  information. ' '  But  did  the  court  rightly 
hold  '*that  there  had  been  no  such  failure  to  prosecute 
as  under  section  13,  chapter  207, "  aforesaid  (Acts  of  As- 
sembly 1866-'7,  p.  928-9),  "entitled  the  prisoner  to  his 
discharge."     We  are  of  opinion  that  it  did. 

That  section,  or  so  much  of  it  as  is  material  to  be 
here  set  forth,  is  in  these  words:  **A  person  in  jail  on 
a  criminal  charge  shall  be  discharged  from  imprison- 
ment if  a  presentment,  indictmemt  or  information  be 
not  found  or  filed  against  him  before  the  end  of  the 
second  term  of  the  court  in  which  he  is  held  to  answer, 
unless  it  appear  to  the  court,"  &c.  The  attorney  gen- 
eral argued,  that  an  information  was  filed  against  the 
prisoner  in  due  time,  the  requisition  of  the  statute  was 
strictly  complied  with,  and  he  was  therefore  not  entitled 
31 
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1888.      to  his  discharge.     But  we  are  clearly  of  opinion  that 

October  */  ^ 

Term,    the  statute  should  be  construed  distributively — redendo 
j^j^^g     singula  sitigulis;  and  that  * 'presentment"  and  '^infor- 
V.       mation"  refer   to  misdemeanors  only,    while  ^'indict- 
comm'ith  ™^^t"  refers  to  felonies  also.     A  misdemeanor  may  be 
tried  on  a  presentment  or  information,  as  well  as  on  an 
indictment,   while   a  felony  can  be  tried  on  an  indict- 
ment only ;  and  that  kind  of  accusation  must  be  made 
within  the  period  limited  by  the  statute,  which  the  na- 
ture of  the  offence  requires.     The  offence  in  this  case 
being  a  felony,  it  was  therefore  necessary  that  an  hidid- 
merit  should  be  found  against  the  prisoner  ''before  ttie 
end  of  the  second  term   of  the  court,   in  which  he  is 
held  to  answer,  unless,"  &c.     Had  there  been  any  fail- 
ure or  default  in  this  respect  when  the   judgment  in 
this  case  was  rendered  ? 

It  is  true  that  no  indictment  had  been  found  against 
the  prisoner  ;  but  is  it  true  that  there  had  been  two 
terms  "of  the  court  in  which  he  was  held  to  anmcer^^' 
within  the  true  intent  and  meaning  of  the  statute?  We 
think  not. 

The  court  in  which  he  was  held  to  answer  was  the 
County  court,  and  that  is  the  court  therefore  in  which 
the  indictment  ought  to  be  found.  Had  there  been  two 
terms  of  that  court,  within  the  meaning  of  the  statute, 
when  the  judgment  in  this  case  was  rendered!  We 
think  that  the  ^Hei^in  of  the  court,"  in  the  meaning  of 
the  statute,  is  a  ^'grand  jury  term,"  at  which  only  an 
indictment  could  be  found.  The  record  shows  that 
there  are  during  a  year  but  two  grand  jury  terms  of  the 
County  court  of  Rockbridge,  which  are  held  in  the 
months  of  November  and  June,  and  that  one  only  of 
them  was  held,  to  wit :  in  November,  after  the  com- 
mitment of  the  prisoner  for  trial  in  October  1867,  and 
before  the  judgment  in  this  case  was  rendered  in  April 
1868.  It  follows,  therefore,  that  there  had  not  been 
two  terms  of  the  court  in  which  he  was  held  to  answer, 
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within  the  meaning  of  the  statute,  when  the  said  judg-      isoa. 
ment  was  rendered.  ^t^.^ 

This  construction  of  the  statute  may  certainly  be  the 
occasion  of  much  delay  and  inconvenience  to  a  prisoner 
in  obtaining  his  discharge  for  want  of  prosecution.  But 
if  it  be,  as  we  think,  the  proper  construction,  it  must 
prevail,  notwithstanding  the  objection  ab  inconvenienti. 
A  literal  construction  of  the  statute,  which  would  em- 
brace every  term  of  the  court,  whether  it  be  a  grand 
jury  term  or  not,  might  entitle  a  prisoner  to  be  dis- 
charged from  imprisonment  before  there  had  been  any 
term  at  which  he  could  be  indicted ;  whereas,  the  plain 
reason  of  the  statute  is,  that  the  prisoner  is  entitled  to 
his  discharge  on  account  of  the  default  of  the  prosecu- 
tor in  twice  failing  to  have  an  indictment  found,  when 
it  was  in  his  power,  and  he  ought  to  have  done  so. 
Such  a  construction  is  therefore  wholly  inadmissible. 
The  inconvenience  of  delay  arising  from  our  construc- 
tion may  be  remedied  by*  an  increase  of  the  grand  jury 
terms  of  the  County  court,  which  the  court  itself  is 
authorized  to  order.  Chapter  206,  §  1,  of  the  Code,  as 
amended  by  the  act  of  April  27,  1867,  Acts  of  Assembly 
1866-'7,  p.  925.  Though  a  better  remedy,  perhaps, 
would  be  by  an  amendment  of  the  law  requiring  the 
clerk  of  the  Coimty  court,  when  a  person  is  held  to 
answer  therein  for  felony,  forthwith  to  issue  process  to 
the  sheriff,  conmianding  him  to  summon  a  grand  jury 
to  attend  th€^  next  term  of  the  court,  unless  it  be  a  grand 
jury  term,  in  which  case,  of  course,  such  process  will 
be  unnecessary. 

But  it  is  argued,  that  while,  when  the  said  judgment 
was  rendered,  there  had  not  been  two  grand  jury  terms 
of  the  County  court  there  yet  had  been  one  term  of 
the  Circuit  court,  to  wit :  on  the  12th  of  September 
1867,  which  was  after  the  commitment  of  the  prisoner, 
and  one  grand  jury  term  of  the  County  court,  to  wit : 
in  November  1867 ;  and  also  a  grand  jury  had  been 
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iMa      impanelled  and  discharged  at  the  same  term  at  which^ 
^^^^  but  before,  the  said  judgment  was  rendered  ;  that  an 

indictment  might  have  been  but  was  not  found  against 

Y.  him  on  either  of  these  three  occasions  ;  and  that  there- 
r.  ^^n*w  fore  he  is  entitled  to  be  discharged  under  the  statute. 
We  have  already  shown  that  the  court  in  which  he  vm 
held  to  answer  was  the  County  court,  which  therefore 
is  the  court  in  which  the  indictment  is  to  be  found,  in 
the  meaning  of  the  statute.  It  cannot  be  said  that 
he  was  held  to  answer  in  hoth  courts,  County  and  Qr- 
cuit ;  and  that  there  having  been  a  term  of  the  latter 
and  a  grand  jury  term  of  the  former,  at  neither  of 
which  he  was  indicted,  he  is  therefore  entitled  to  )m 
discharge.  If  it  can  be  said,  which  we  do  not  admit, 
that  after  the  October  term  of  the  County  court  when 
the  prisoner  demanded  to  be  tried  in  the  Circuit  court 
and  was  remanded  for  that  purpose,  the  Cvrcuit  court  was 
thenceforward  the  court  in  which  he  was  held  to  answer 
in  the  meaning  of  the  statute,  still  it  was  not  such  court 
at  the  previous  term  in  September,  which  therefore  can- 
not be  one  of  the  two  terms  at  which  a  failure  to  find 
an  indictment  would  entitle  the  prisoner  to  his  dis- 
charge. And  even  if  it  could  be  one  of  such  terms, 
the  next  term  of  the  Circuit  court,  to  wit,  the  April 
term  1868,  had  not  ended  when  the  said  judgment  was 
rendered.  And  though  a  grand  jury  had  previously, 
during  that  term,  been  impanelled  and  discharged, 
yet  it  was  competent  for  the  court,  during  the  same 
term,  to  order  another  grand  jury  to  be  summoned  to 
attend  at  that  term.  Code,  chapter  206,  §  10  ;  Acts  of 
Assembly  1866-7,  p.  926. 

In  every  view  of  the  case,  therefore,  we  think  there 
is  no  error  in  the  judgment,  and  that  it  be  affirmed. 

Judgment  affibmed. 
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1808. 

Philips  v.  The  Commonwealth.  ^^^ 

November  4. 

1.  On  the  24th  of  June  1867  P.  was  committed  by  a  justice  of 
the  peace,  for  examination,  upon  a  charge  of  murder.  The 
examining:  court  commenced  on  the  2nd  of  July,  and  sent  him 
on  for  trial  before  the  Circuit  court  of  the  county.  At  the 
October  term  1867,  of  the  Circuit  court,  he  was  indicted  for 
murder,  and  when  he  was  arraigned  he  tendered  a  plea  to  the 
jurisdiction  of  the  Circuit  court.  The  court  had  jurisdiction 
to  try  the  prisoner. 

2.  Though  the  plea  tendered  by  the  prisoner  was  informal  and 
property  rejected  by  the  court,  yet  the  objection  to  the  juris- 
diction, being  a  mere  question  of  law,  however  made,  whether 
by  suggestion  or  motion  ore  tenus,  should  be  considered  and 
decided  by  the  court. 

3.  The  act  passed  27th  April  1867,  Sess.  Acts  1866-67,  ch.  118,  p. 
915,  to  revise  and  amend  the  criminal  procedure,  provided 
that  it  should  go  into  operation  on  the  1st  of  July  1867,  and 
it  repeals  the  law  in  relation  to  examining  courts.  Still  a 
prisoner  committed  on  a  charge  of  murder  on  the  24th  of 
June  1867,  must  be  committed  for  examination ;  and  it  is 
proper  to  proceed,  under  the  former  law,  in  the  examination 
of  the  prisoner  before  an  examining  court,  and  his  trial  before 
the  Circuit  court. 

4.  The  authority  of  a  judge  who  presides  at  a  criminal  trial,  ex- 
tends over  the  jury  not  only  during  the  day  whilst  they  are 
in  court,  but  after  the  adjournment  for  the  day ;  and  it  is  not 
illegal  or  improper  for  the  judge  to  take  charge  of  a  juror  in 
the  temporary  absence  of  the  sheriflFs  to  whom  the  jury  has 
been  committed. 

5.  Separation  of  a  juror  out  of  the  custody  and  control  of  the 
officers  having  charge  of  the  jury,  is  prima  facie  sufficient  to 
vitiate  the  verdict ;  and  it  is  incumbent  on  the  Common- 
wealth to  refute  that  presumption,  by  disproving  all  proba- 
bilities or  suspicions  of  tampering. 

6.  The  act,  Code,  edi.  of  1860,  ch.  16,  §  18,  upon  the  construction 
of  statutes,  applies  to  cases  of  repeal  of  statutes  in  express 
terms,  as  well  as  to  repeals  by  implication  ;  and  it  preserves 
the  rights  which   are  inherent  in  the  proceedings ;  and  the 
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18(18.  proceeding's  are  to  conform  to  the  new  law,  only  when  the 

October  change  would  not  aflFect  or  impair  these  rights;  and  this 

''^"°'  whether  the  change  in  the  proceedings  is  criminal  or  civil. 
Philips 

V.  At  the  October  term  of  the  Circuit  court  of  Henrico 

coM'ith  county  for  1867,  James  Jeter  Philips  was  indicted  for 
the  murder  of  his  wife,  Mary  Emily  Philips.  After 
the  prisoner  was  arraigned,  and  was  called  upon  to  an- 
swer the  indictment  against  him,  he  tendered  a  plea  to 
the  jurisdiction  of  the  court,  because  he  says  ''that  by 
the  law  of  the  land,  and  the  statutes  in  such  case  made 
and  provided,  this  honorable  court  hath  no  jurisdiction 
for  the  trial  of  said  indictment,  protesting  that  he  has 
not,  in  any  manner  whatsoever,  demanded  or  assented 
to  such  trial,  and  that  he  has  never  been  in  any  manner 
before  this  court  until  the  finding  of  said  indictment ; 
and  this  he  is  ready  to  verify,"  &c.  This  plea  the  at- 
torney for  the  Commonwealth  moved  the  court  to  re- 
ject, upon  the  ground  that  it  did  not  state  what  court 
had  jurisdiction  to  try  the  accused  for  the  offence 
charged,  and  for  other  grouijids  apparent  in  said  plea ; 
and  the  court  sustained  the  motion  ;  whereupon,  the 
prisoner  excepted. 

After  the  prisoner  had  pleaded  not  guilty,  he,  by  his 
counsel,  moved  the  court  to  quash  the  venire  facm 
upon  which  the  jury,  about  to  be  called,  was  sunuuoned. 
The  writ  bo  re  date  the  30th  day  of  September  1867 
was  issued  by  the  clerk  of  the  County  court  of  Hem-ico, 
and  directed  to  the  sheriff  of  the  county,  directing  him 
to  summon  twenty-four  freeholders  of  the  county  to 
appear  at  the  next  October  term  of  the  Circuit  court 
for  the  trial  of  the  prisoner.  The  attorney  for  the 
Commonwealth  offered  in  evidence  the  record  of  the 
examining  court,  by  which  the  prisoner  had  been  sent 
on  for  trial.  From  this  record  it  appeared  that  on  the 
24th  of  June  1867,  the  prisoner  had  been  committed  to 
the  jail  of  the  county  by  a  justice  of  the  peace  of  Hen- 
rico county,  that  he   might   be   examined  before  the 
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County  court  of  said  county,  for  the  murder  of  Mary  isae. 
Emily  PhiUps.  That  the  said  County  court  met  for  ^^^^ 
the  trial  of  the  prisoner  on  the  2d  of  July  1867,  when 
the  trial  commenced,  and  progressed  from  day  to  day 
until  the  13th  of  the  month,  when  the  County  court 
sent  him  on  for  trial  to  the  Circuit  court  of  the  county. 
The  prisoner  objected  to  the  introduction  of  this  record, 
but  the  court  admitted  the  evidence,  and  overruled  the 
motion  to  quash  the  venire  facias.  And  the  plaintiff 
excepted  to  both  the  opinions  of  the  court. 

After  a  very  protracted  trial,  the  jury  could  not  agree 
upon  a  verdict,  and  were  discharged  by  the  court,  and 
the  case  was  continued.  It  again  came  on  for  trial  at 
a  special  term  of  the  court,  which  conuhenced  on  the 
15th  of  June  1868,  and  progressed  until  the  9th  day  of 
July  following,  when  the  jury  found  the  prisoner  guilty 
of  murder  in  the  first  degree,  as  charged  in  the  indict- 
ment 

Several  exceptions  were  taken  by  the  prisoner  to 
rulings  of  the  court ;  but  only  one  of  these  was  the 
subject  of  consideration  in  this  court.  This  was  upon 
a  motion  for  a  new  trial,  upon  the  ground  of  irregu- 
larity in  the  treatment  of  the  jury,  and  that  after  the 
evidence  had  been  fully  heard,  and  before  the  verdict 
had  been  rendered,  there  had  been  a  separation  of  said 
jury,  and  the  absence  of  one  of  them  from  the  control 
and  custody  of  the  officers  having  them  in  charge. 

It  appears  from  the  record,  that  the  jury  was  made 
up  of  persons  brought  from  the  counties  of  Albemarle 
and  Alexandria;  When  the  court  adjourned  for  the 
day,  during  the  trial,  the  jury  were  committed  to  the 
charge  of  the  high  sheriff  and  of  two  of  his  deputies, 
who  were  sworn  each  day.  During  the  adjournment 
of  the  court,  the  jury  were  kept  in  a  room  in  the  Ex- 
change hotel,  where  the  judge  was  staying.  On  the  3d 
of  July  one  of  the  jurors  was  unwell,  and  on  the  morn- 
ing of  the  4:th  of  July  the  judge  called  at  the  jury  room 
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i«a8.     to  enquire  after  him.     A  juror,  Thomas  A.  Waters, 
^e^^  complained  to  the  judge  that  the  excessive  heat  had 

produced  a  sick  headache,  and  asked  his  permission  to 

V.  sit  in  the  open  air  on  the  porch.  This  was  granted, 
and  the  juror  proceeded  in  charge  of  John  Smith,  one 
of  the  deputy  sheriffs,  to  the  back  porch  of  the  hotel, 
and  whilst  they  were  sitting  there  the  judge  took  a 
chair  near  them.  The  hotel  is  buUt  on  four  sides  of  a 
square,  with  a  large  vacant  space  in  the  centre,  and  the 
portico  runs  along  three  sides  of  this  square  ;  the  juror 
and  the  sheriff  were  seated  some  fifty  yards  from  the 
room  where  the  jury  were  kept,  and  there  were  other 
persons  sitting  about  on  the  portico,  but  nothing  was 
said  by  them. 

A  short  time  after  the  judge  took  his  seat,  as  before 
stated,  a  portion  of  the  jury  came  with  W.  M.  McGra- 
der,  another  sheriff,  who  complained  of  being  lame, 
and  requested  Smith  to  take  charge  of  those  who  de- 
sired to  take  a  walk.  Smith  accordingly  went  with 
these  jurors,  and  the  judge  directed  McGruder  to  re- 
turn to  the  jury  room,  where  he  had  left  three  of  the 
jurors  locked  up,  saying  that  he  would  take  charge  of 
Mr.  Walters;  and  McGruder  accordingly  returned. 
In  a  few  minutes  thereafter — ^the  juror  estimated  them 
at  from  three  to  four — the  judge  went  with  the  juror, 
Walters,  to  the  jury  room.  No  conversation  in  rela- 
tion to  the  trial  took  place  between  the  judge  and  the 
juror  ;  and  the  prisoner,  through  his  counsel,  says  in 
his  petition  for  a  writ  of  error  to  this  court,  that  he 
does  not  mean  in  the  slightest  degree  to  impugn  the 
integrity  of  the  judge,  for  whose  fairness  and  impartial 
candor  he  entertains  the  highest  respect.  He  is  ad- 
vised, however,  that  an  error  in  law  was  conmiitted, 
and  he  so  assigns  it  for  error. 

The  court  having  sentenced  the  prisoner  in  pur- 
suance of  the  verdict,  he  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded. 
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The  case   was  argued   by  Guigoriy  M.  Johnson  and      isee. 
Orump^  for  the  prisoner;  and  the  Attorney  General  said    Term.^ 
Younon  for  the  Commonwealth. 

^'  PhlUpe 

V. 

Cruigon  for  the  prisoner  :  The 

Commlth 

In  June  1867,  James  Jeter  Philips  was  arrested  in 
the  county  of  Henrico,  charged  with  the  murder  of  his 
wife.  In  the  month  of  June,  he  was  examined  by  a 
single  magistrate  and  sent  on  for  examination  to  the 
next  county  court,  whose  term  commenced  on  the  1st 
Monday  of  July,  that  being  the  2nd  day  of  the  month. 
His  examination  before  the  County  court  commenced 
on  the  2nd  of  July  and  was  continued  until  the  13th, 
when  he  was  remanded  by  the  examining  court  to  the 
next  term  of  the  Circuit  court,  which  met  in  October. 
On  the  26th  of  October  an  indictment  was  found,  and 
to  this  indictment,  he  tendered  a  plea  to  the  jurisdic- 
tion, which  set  forth  that  he  had  not  demanded  or  as- 
sented to  be  tried  in  that  court,  and  had  never  been  be- 
fore the  court  until  the  finding  of  the  indictment.  This 
plea,  the  court  below  rejected,  upon  the  ground  that 
while  denying  its  jurisdiction,  the  plea  set  up  no  other 
jurisdiction.  The  prisoner  thereupon  demurred  gener- 
ally to  the  indictment  and  each  count,  and  the  court 
overruled  the  demurrers.  He  then  moved  to  quash  the 
indictment,  which  motion  the  court  also  overruled.  Af- 
ter pleading  to  the  indictment  he  moved  the  court  to 
quash  the  venire  facias^  and  the  attorney  for  the  Com- 
monwealth offered  to  supplement  the  record  with  the  rec- 
ord of  the  examining  court ;  which  was  objected  to,  and 
objection  overruled,  the  record  of  examining  court  ad- 
mitted, and  motion  to  quash  the  veni/re  facias  overruled, 
and  exception  taken. 

At  the  October  term,  the  jury  empanelled  failed  to 
agree,  and  the  case  was  continued  to  a  special  term  in 
June  1868,  when  the  accused  was  convicted. 

After  the  verdict,  a  motion  for  new  trial  was  made 
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iMB.     on  the  ground  of  separation  of  jury  and  irregularit)'  in 
^erm.'^  their  treatment.     The  ground  of  the  motion  for  new 
■  trial  was,  that  after  the  evidence  in  the  case  was  closed 


V.  and  the  argument  had  begun,  one  of  the  jurors  who 
commith  ^®^®  l<^i°g  ^^  the  same  hotel  with  the  judge,  com- 
plaining of  sickness,  asked  permission  of  the  judge,  who 
had  gone  to  the  room  where  the  jury  were,  to  sit  in  the 
open  air  in  the  porch  of  the  hotel ;  that  the  juror  went 
into  the  portico  with  one  of  the  deputy  sheriffs,  and 
while  they  were  sitting  there,  the  judge  took  his  seat 
near  them,  the  deputy  sheriff  returned  to  the  jury  room, 
leaving  the  juror  and  the  judge  in  conversation  together, 
where  they  remained  for  about  five  minutes,  when  the 
juror  returned  to  the  jury  room.  It  appeared  by  the 
affidavit  of  the  juryman  that  nothing  was  said  about 
the  trial  except  a  compliment  by  him  to  the  speech  of 
one  of  the  counsel.  The  place  where  the  judge  and 
juryman  were  sitting,  was  a  place  frequented  by  the 
guests  and  visitors  of  the  hotel,  and  there  were  several 
persons  sitting  around. 

1st,  as  to  question  of  jurisdiction.  By  Sess.  Acts 
1866-7,  pp.  915-946,  the  whole  system  of  criminal 
proceeding  is  changed.  Before  those  acts  went  into 
operation  (1st  July  1867),  all  felonies  were  examined 
by  an  examining  court  and  tried  by  a  Circuit  court 
By  these  acts,  examining  courts  were  abolished,  §  1,  p. 
915  ;  and  by  §  1,  p.  931,  it  is  expressly  declared  that 
trials  for  felony  s/udl  be  in  a  County  or  Corporation  court 
They  further  provide,  that  the  accused,  when  before 
the  County  court,  may  elect  to  be  tried  before  a  Circuit 
court,  p.  931.  There  are  also  some  exceptional  cases, 
where  it  is  provided  the  Circuit  court  may  try,  but  they 
do  not  apply  to  the  case  at  bar.  By  §  16,  p.  929,  it  is 
also  provided  that  when  a  prisoner  is  indicted  before  a 
Circuit  court  by  a  grand  jury,  the  proceedings  must  be 
certified  to  the  County  court. 

By  the  constitution  of  this  State,  the  Circuit  courts 
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have  such  jurisdiction  only  as  is  given  them  by  the  legis-  isae. 

1  .  October 

lature.  Term. 


The 
Oomm'lth 


By  the  provisions  of  the  law  just  cited,  the  Circuit 

,.        ,      ,      ^    ,  ,  -  ,       .  ,        Philips 

courts  are  disrobed  of  the  power  to  try  felonies,  except :  v. 
Ist.  When  pending  in  court  on  the  1st  July  1867 ;  2nd. 
When  the  prisoner  elects  to  be  tried  there.  These  are 
the  only  classes  of  cases  in  which  felonies  can  be  tried 
by  the  Circuit  court  since  the  1st  of  July.  The  record 
shows  :  1st.  That  this  case  was  not  pending  in  the  Cir- 
cuit court  on  the  1st  of  July,  or  until  October.  2nd. 
The  plea  in  abatement  and  his  affidavit  show  that  he 
never  elected  to  be  tried  in  the  Circuit  court.    ' 

If  then,  the  Circuit  court  had  no  jurisdiction  to  try 
this  case,  the  only  remaining  question  to  be  consid- 
ered, is:  has  the  question  of  jurisdiction  been  properly 
raised,  and  is  it  properly  before  this  court? 

We  maintain  upon  authority  that  the  question  of  the 
jurisdiction  of  a  court  to  try  a  criminal  case  may  be 
raised  in  any  of  the  following  forms :  1st.  By  motion 
to  quash  the  venirefaeias  ;  2nd.  D  emurrer  to  the  indict- 
ment and  motion  to  quash ;  3d.  Plea  to  jurisdiction ; 
4th.  General  issue  ;  5th.  On  motion  for  new  trial ;  6th. 
On  motion  in  arrest  of  judgment.  In  fine-that  the  au- 
thorities fully  maintain  the  proposition  that  whenever  it 
appears  in  any  manner  in  a  criminal  cause,  that  the 
court  has  not  jurisdiction,  the  question  of  jurisdiction 
arises  and  will  be  considered  and  decided,  and  no  tech- 
nical presentation  is  necessary. 

In  this  case,  the  question  of  jurisdiction  first  arises 
on  the  motion  to  quash  the  venire  facias^  sent  forward  by 
the  clerk  of  the  examining  court  to  the  Circuit  court. 
It  may  be  objected  that  this  motion  to  quash  the  origi- 
nal venire  facias  was  on  the  first  triaL  The  answer  to 
this  is,  that  it  stood  at  the  threshold  of  all  trials,  shew- 
ing that  the  case  was  sent  up  from  an  impossible  tribunal — 
an  examining  court,  which  had  been  abolished — for  trial 
in  a  court  from  which  the  authority  to  try  had  been  ex- 
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18QB.      pressly  taken  away  by  statute.     It  was  not  like  a  Ull 
Term.    ^^  exceptions  taken  during  a  trial.     It  was  upon  a  nee- 
'  essary  preliminary  to  any  trial  and  to  all  trials. 


PhUips 

V.  Objection  to  jurisdiction,  if  apparent  on  record,  may 

comai'tii^  taken  advantage  of  at  any  stage  of  proceedings. 
Martyn  v.  Com.^  1  Mass.  R.  347 ;  Lawrence  v.  Smithy  5 
Mass.  R.  362  ;  State  v.  Turner,  Wright's  R.  21;  Ewn- 
phrey  v.  State,  Minor's  R.  64  ;  Capron  v.  Vam,  Nocrden^ 
2  Cranch's  R.  126 ;  Killand\.  Capriem,  2  Dall.  R  368. 

2d.  On  demurrer  to  indictment,  where  a  court  is  (rf 
limited,  local  or  inferior  jurisdiction,  the  face  of  the 
.  pleadings  must  show  the  jurisdiction.  Ketnp  v.  Kea- 
nedy,  5  Cranch's R.  172  ;  Alhrey.  Ward,  8  Mass.  R  86; 
Powers  V.  People,  4  Johns.  R.  292 ;  Den  v.  Turner^  9 
Wheat.  R.  541 ;  IliU  v.  Pride,  4  Call  107 ;  Statt  t. 
Hardy,  2  Mass.  R.  303.  In  the  last  mentioned  case  the 
prisoner  was  arraigned  before  a  single  judge,  the  statute 
requiring  him  to  be  heard  and  tried  before  three  judges. 
There  was  no  plea  entered  except  *'not  guilty;"  only 
a  memorandum  of  the  fact  that  one  judge  was  present 
at  arraignment  by  the  clerk  on  the  indictment  The 
Supreme  court  set  aside  the  judgment 

InCapronv.  Van  JVoorden,  it  wss  decided  that  a  court 
of  limited  jurisdiction  must  see  that  it  has  jurisdiction. 
Unless  it  appear,  the  Supreme  court  will  reverse,  even 
on  application  of  the  plaintiff  who  sought  its  jurisdic- 
tion. In  Lard  Co^nngahy'' 8  case,  9  Mod.  R.  96,  where 
there  is  limited  jurisdiction,  demurrer  will  lie.  In 
Qu^en  V.  Serra  et  ah.,  61  Eng.  C.  L.  R.  63,  where 
there  was  no  plea  to  jurisdiction  or  in  abatement, 
after  full  discussion  by  common  lawyers  and  civilians, 
the  court  held  that  the  stat  7  &  8  Vic.  ch.  2,  which 
gave  the  courts  jurisdiction  of  felonies  committed  at 
sea,  did  not  authorize  a  conviction  for  homicide  com- 
mitted by  a  foreigner  on  a  vessel  captured  as  a  sla?er. 

3d.  Plea  to  jurisdiction.  It  is  objected  that  this  plei 
is  bad  because  it  does  not  show  jurisdiotion  elsewhere. 
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This  doctrine  only  applies  to  the  Courts  of  Westmin-      ims. 
ster,  which,  says  Bacon,  of  the  King's  Bench,  ^^hathso  ^^^!^ 

sovereiffn  a  jurisdiction  that  an  act  of  parliament  ap- 

pomting  all  crimes  of  a  certam  denomination  to  be  v. 
tried  before  certain  judges,  doth  not  exclude  the  juris- 
diction of  this  court,  without  express  words."  Bacon's 
Abr.,  Court  of  K.  B.  vol.  2,  690.  In  Doctrina  placi- 
tendi  295,  <*Courts  of  Westminster  must  ever  be  es- 
teemed the  Superior  courts  of  the  realm  ;  and  the  sup- 
position is  that  every  thing  is  done  within  their  juris- 
diction unless  the  contrary  especially  appears.  On  the 
other  hand  not  any  thing  shall  be  intended  within  the 
confined  jurisdiction  of  an  inferior  court  but  what  is 
expressly  alleged.  In  the  Earl  of  Derby  v.  Athol^  1 
Ves.  sr.  R.  202,  Lord  Hardwicke  said:  ''Nothing  is 
out  of  the  jurisdiction  of  this  court  unless  another  ju- 
risdiction is  shown  ;  but  in  an  inferior  court  of  limited, 
local  jurisdiction,  nothing  shall  be  intended  to  be,  which 
is  not  alleged  to  be  within  its  jurisdiction."  Soin 
Bishop  of  SocUyry.  Earl  of  Derby  ^  2  Ves.  sr.  338,  Lord 
H.  referring  to  his  decision  in  Athol  v.  Derby ^  says, 
'♦where  a  plea  to  the  jurisdiction  is  to  a  court  of  gen- 
eral jurisdiction,  you  must  show  where  the  jurisdiction 
is,  but  if  it  is  an  inferior  court^  you  need  only  plead 
thereto  and  not  show  where  it  is."  King  v.  Hon.  Robt. 
Johnson^  6  East's  K.  583,  follows  the  last  named  cases. 
Upon  these  authorities  (and  many  more  might  be 
cited)  if  the  Circuit  court  is  a  court  of  inferior,  limited, 
local,  or  circumscribed  jurisdiction,  it  is  not  necessary 
to  show  another  jurisdiction,  and  the  plea  which  simply 
denies  the  jurisdiction  is  good.  By  the  constitution, 
the  jurisdiction  of  the  Circuit  court  is  not  inherent — 
not  original — not  absolute,  but  to  be  prescribed  by  law. 
Such  jurisdiction  as  the  law  gives  it,  it  has,  and  no 
other.  Whenever  the  law  changes,  its  jurisdiction  is 
modified,  enlarged  or  diminished.  What  was  its  ju- 
risdiction after  the  1st  of  July  1867,  limited  or  un-» 
limited — ^general  or  special  ? 
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188B.  rhe  law,  after  that  date,  made  its  jurisdiction  limited 

ctober 
Term. 


October  ^^ ^  special.     The  same  power  that  had  given  it  juris- 


—diction,  had  taken  away  its  jurisdiction  and  given  it  to 

y.       another  court.     The  jurisdiction  which  this  court  as* 

''^^     sumed  had  been  given  by  peremptory  language  to  the 

(bounty  court     This  plea,   therefore,   contains  all  the 

requirements  of  the'  law  and  it  was  error  in  the  court 

below  to  reject  it. 

4th.  The  courts  have  also  held  th^t  where  there  is  do 
jurisdiction,  **not  guilty,"  or  plea  in  bar  is  sufficient 
Nabob  of  Camatic  v.  E.  India  Co,^  1  Ves.  jr.  372 ;  Fe«i 
V.  Turner,  6  Ad.  &  EL  R.  614. 

2nd.  Upon  the  question  of  separation  of  jury  and 
power  of  judge. 

The  judge  who  tries  a  case  has  no  power  by  statute 
over  the  jury.  The  sheriff  has  by  law  control  of  the 
jury. 

Riotous  conduct  in  the  presence  of  a  judge,  doriug 
recess  of  court,  is  no  contempt  Stuarfs  case,  2  Va. 
Cas.  320. 

In  Dandridge^s  case,  2  Va.  Cas.  408,  it  was  held  to  be 
contempt  to  offer  insult  to  the  judge  for  an  opinion  el- 
pressed  in  a  case  tried  by  him  and  on  the  docket  for 
trial  again.  All  the  judges  base  their  opinion  upon  the 
public  policy,  which  requires  that  the  judge  shall  be 
unbiased  and  free  to  decide.  Judge  Dade  in  his  opin- 
ion declares  that  Com,  v.  Stuart  decides  that  in  inter- 
vals of  adjournment,  during  the  term,  the  court  is  not 
to  be  regarded  as  sitting,  so  as  to  subject  one  to  the 
process  of  attachment  for  such  conduct  to  the  judge  a8 
would  have  amounted  to  contempt  during  the  session 
of  the  court. 

In  Sargeant  v.  Roberts,  1  Pick.  E.  337,  the  Supreme 
court  of  Massachusetts  decided,  unanimously,  that 
<'when  the  court  is  adjourned,  the  judge  carries  no 
power  with  him  to  his  lodgings,  and  has  no  more  au- 
tJiority  over  the  jury  than  any  other  person."    This 
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was  a  civil  case,  and  the  court  say  *'it  is  impossible  to      laee. 
<Jomplain  of  the  substance  of  the  communication  made  ^^°^^ 
by  the  judge  to  the  jury  :  and,  nevertheless,  they  re- 
versed the  judgment  of  the  court  below  and  set  aside 
the  verdict.  •  ^  '^^^, . 

Comm'lth 

In  Cochran  v.  8tate^  7  Humph.  (Tenn.)  R.  544,  the 
facts  attending  the  going  at  large  of  the  jury  are  not 
stated  ;  but  the  court  say  "too  much  strictness  cannot 
be  used  to  keep  a  jury  charged  with  the  life  and  liberty 
of  a  citizen,  from  mingling  with  the  community  during 
their  deliberations ;  more  especially  where  there  is  any 
excitement  against  a  pj-isoner." 

In  Jones  Y.  State^  2  Blackf.  (Ind.)  R.  475,  the  ver- 
dict was  set  aside,  and  a  new  trial  granted,  because  the 
record  did  not  show  affirmatively,  that  during  adjourn- 
ment from  day  to  day  the  jury  had  been  placed  in  the 
custody  of  the  proper  and  sworn  officers. 

In  McCamfh  v.  State^  9  Smedes  &  Mar.  R.  465,  held 
that  if  the  jury,  or  any  part  of  it,  are  with  an  officer 
not  specially  sworn,  or  have  intercourse  with  third 
persons,  the  possibility  of  influence  must  be  wholly 
negatived. 

In  Moody  v.  Pomeroy^  4  Denio  R.  115,  (N.  Y.)  a  civil 
case,  the  judge  went  into  the  jury  room  while  they  were 
deliberating,  and  gave  instructions,  which  were  correct, 
but  without  express  consent  of  parties  ;  though  they 
knew  he  was  going  and  did  not  object.  New  trial  was 
awarded.  So  in  the  case  of  Taylor  v.  Betsford^  13 
John.  (N.  Y.)  487. 

Hine%  v.  State^  8  Humph.  R.  (Tenn.)  597,  the  fact  of 
a  separation  of  a  juror  being  established,  the  possibil- 
ity of  tampering  exists,  bxiA.  prima  facie  the  verdict  is 
vicious  ;  and  the  affidavit  of  the  juror  is  not  sufficient 
to  ^how  that  he  had  not  been  tampered  with.  In  this 
case,  the  jurors  had  not  been  sworn,  but  had  been  se- 
lected and  placed  in  the  hands  of  an  officer.  The  ju- 
ror swore  he  was  taken  suddenly  ill,  and  conversed  with 
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186B.     no  one  ;  and  when  the  officer  found  him  immediately 
^^^^  afterwards  he  was  ill.     But  the  court  set  the  verdict 

aside  for  this  separation. 

V.  Wedey  t.  State^  11  Humph.  R.  502,  decides  that  Id 

oomm'ith  ^^®  ^^  capital  felony,  the  judge  has  no  power  to  au- 
thorize separation  of  the  jury  even  with  consent  of  the 
accused. 

It  seems  that  by  the  New  York  statutes,  constables 
are  required  to  take  charge  of  the  juries  in  civil  cases. 
A  person  other  than  a  constable  being  sworn  in  to  take 
charge  of  the  jury  by  the  judge,  the  Supreme  Court 
{StaZey  v.  Barhite^  2  Gaines's  E.  521),  set  aside  the  ver- 
dict on  that  ground.  In  State  v.  Shippen^  Drayton's 
R.  169,  the  Supreme  court  of  Vermont  set  aside  the  ver- 
dict because  of  the  temporary  separation  of  a  juror  from 
his  fellows.  In  Hare  v.  State^  4  How.  Miss.  E.  187,  the 
Supreme  court  of  Mississippi,  justice  Shakey  deliver- 
ing the  opinion  of  the  court,  set  aside  a  verdict  because 
a  person  not  sworn,  was  permitted  to  remain  in  the 
jury  room  for  a  few  minutes  in  the  absence  of  the  sher- 
iff, though  it  appeared  nothing  was  said  about  the  case. 

When  there  is  a  temporary  separation  of  a  jury,  it  is 
not  necessary  for  the  accused  to  offer  any  further  evi- 
dence ;  the  verdict  will  be  set  aside  because  there  is  a 
possibility  of  tampering. 

Chief  justice  Shaw,  delivering  the  opinion  of  the  Su- 
preme court  of  Massachusetts  in  Commonwealth  v.  ^c%, 
12  Pick.  R.  406,  519,  after  commenting  on  all  the  au- 
thorities, says  :  ''The  result  of  the  authorities  is,  that 
when  there  is  an  irregularity  which  may  affect  the  im- 
partiality of  the  proceedings,"  as  "when  the  jury  have 
improperly  separated  themselves  or  have  had  commu- 
nications not  authorized,  or  have  been  exposed  to  the 
effect  of  influence,  there,  inasmuch  as  there  can  be  no 
certainty  that  the  verdict  has  not  been  improperly  influ- 
enced, the  proper  and  appropriate  mode  of  correction  or 
relief  is  by  undoing  what  is  thus  improperly,  and  maj 
have  been  corruptly  done." 
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Following  up  the  Virginia  decisions,  it  was  held  in     ises. 
Mississippi  {Organ  v.  State,  26 Miss.  R.  78),  that  where   ^^^^ 

a  juror  separated  himself  for  a  few  minutes  from  his 

fellows,  this  of  itself  vitiates  the  verdict ;  and  the  affi-       v. 
davit  of  the  juror  is  inadmissible  to  justify  his  conduct 
during  his  absence. 

Eastwood  V.  People,  3  Parker's  R.  25,  relies  upon  Me- 
,CauPs  case,  and  after  full  examination  of  all  the  author- 
ities, lays  down  the  rule  that  any  separation  of  the 
jury  is  sufficient  to  vitiate  a  verdict,  unless  it  is  shown 
by  incontrovertible  testimony,  that  no  injury  could  have 
been  done  ;  and  the  oath  of  the  juror  is  not  to  be  re- 
ceived for  that  purpose. 

In  California,  where  by  statute  the  jury  may  sepa- 
rate by  leave  of  court,  it  was  held,  People  v.  Backus,  5 
Calif.  R.  275,  that  any  separation  of  the  jury,  without 
such  leave,  vitiated  the  verdict;  and  the  affidavit  of 
the  juror  cannot  be  received  to  purge  his  conduct. 

The  Supreme  court  of  Minnesota,  Hoherg  v.  State,  3 
Minn.  R.  262,  decided  that  after  the  jury  have  retired  to 
consider  of  their  verdict,  the  judge  has  no  more  right 
than  any  other  person  to  communicate  with  them,  with- 
out the  consent  of  the  accused  and  his  counsel ;  and 
this  even  where  the  communication  from  the  judge  to 
the  jury  was  merely  to  inform  them  that  if  they  wished 
any  information  on  matters  of  law  they  should  come 
into  court  and  ask  for  it.  Because  of  this  communi- 
cation the  verdict  of  the  jury  in  the  case  was  set 
aside. 

In  Virginia,  McCauVs  case,  1  Va.  Cas.  272,  the  Gen- 
eral court  decided  that  a  temporary  separation  of  a 
juror,  though  his  affidavit  showed  that  there  was  no 
tampering  and  no  conversation  about  the  case,  vitiated 
the  verdict ;  and  it  was  also  held  that  where  a  juror 
visited  his  family  in  charge  of  the  officer  and  went  up 
stairs  to  see  his  sick  child  for  a  few  minutes,  though 
he  testified  that  nothing  was  said  during  his  absence 
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1888.  about  the  trial,  that  this  was  proper  cause  for  setting 
^^^  the  verdict  aside.  In  Mills'^  case^  7  Leigh  751,  the  jury 
brought  in  an  imperfect  verdict  and  were  dismissed 

Philips 

V.       but  immediately  called  back  before  they  had  left  the 
oommuth  ^^^^^  room,  except  one  who  had  gone  a  short  distance 
with  the  sheriff ;  and  they  then  returned  and  corrected 
their  verdict ;  this  was  ground  for  new  trial. 

On  the  strength  of  these  authorities  we  submit — 
1st.  That  except  while  the  court  is  in  session,  the 
judge  has  no  more  to  do  with  the  jury  than  any  indiffer- 
ent person. 

2nd.  That  if  there  be  a  separation  of  a  juror  from 
his  fellows,  not  in  charge  of  an  officer  sworn  to  keep 
him  in  charge,  so  that  there  is  a  possibility  he  may  have 
been  tampered  with,  it  vitiates  the  verdict,  unless  by 
independent  testimony  it  is  shown  that  nothing  wrong 
was  done  during  such  separation. — ^That  there  was  a 
separation  in  this  case  of  a  juror  from  his  fellows,  and 
from  the  proper  and  sworn  officers,  is  clearly  proved ; 
and  there  is  no  evidence  of  what  transpired  during 
that  separation,  except  the  affidavit  of  the  juror  him- 
self, who  states  that  the  argument  of  one  of  the  coun- 
sel was  alluded  to.  If  this  be  not  good  ground  for 
a  new  trial,  then  this  court  must  not  only  disregard  the 
adjudicated  cases  from  the  highest  tribunals  of  nearly 
every  State  of  the  Union,  but  must  disregaixi  the  for- 
mer decisions  of  our  own  highest  court — decisions 
which  have  been  followed  and  canonized  as  law  by  the 
Supreme  courts  of  many  States. 

Ycnmg^  with  whom  was  the  Attorney  General^  for  the 
Commonwealth : 

The  first  and  most  difficult  question  which  is  pre- 
sented in  the  consideration  of  this  case,  is  the  question 
of  jurisdiction.  And  while  it  might  be  well  contended, 
on  behalf  of  the  Commonwealth,  that  in  no  one  of  the 
numerous  modes,  in  which  the  point  is  sought  to  be 
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raised  by  the  prisoner,  has  it  been  sa  presented  that  i«b. 
this  court  can  consider  it ;  nevertheless,  in  view  of  the  ^^^"^ 
fact  that  the  court  has,  particularly  in  its  recent  de- 
cisions, evinced  a  strong  inclination  to  consider  and 
give  full  weight  to  objections  to  the  jurisdiction  in 
crinoiiiial  cases,  no  matter  how  or  when  raised,  the  case 
will  be  treated  in  the  argument  as  if  the  record  of  the 
examining  court,  upon  which  alone  the  question  of  ju- 
risdiction can  be  raised,  was  fully  open  to  the  inspec- 
tion of  this  court  at  any  and  all  of  the  stages  of  the 
prosecution  in  the  court  below. 

The  solution  of  the  question  depends  upon  the  pro- 
per construction  to  be  given  to  the  act  of  April  27th, 
1867,  entitled  '<an  act  to  revise  and  amend  the  Crimi- 
nal Procedure."  Sess.  Acts  of  1866-'7,  p.  915.  Was 
this  act  intended  to  be  prospective  in  its  character,  and 
to  apply  to  prosecutions  after  the  1st  of  July  1867,  the 
day  on  which  it  went  into  operation  ;  or  was  it  intended 
to  apply  in  all  its  provisions  to  prosecutions  originating 
as  well  before  as  after  that  day? 

In  this  case,  the  prisoner  was  arrested  in  the  month 
of  June,  and  had  his  examination  before  a  justice,  who 
determined,  on  the  24th  day  of  June  1867,  to  commit 
for  further  proceedings.  As  the  law  was  on  that  day, 
the  justice  had  no  alternative  but  to  send  him  to  an 
examining  court ;  and  there  not  being  time  to  call  a 
special  session  of  such  court,  he  was  necessarily  re- 
manded for  examination  before  the  Coutity  court  at  its 
next  regular  term,  which  commenced  on  the  2d  of 
July :  and  he  acted  accordingly.  From  the  date  of 
this  commitment,  his  case  was  no  longer  within  the 
power  of  the  justice,  but  was  pending  in  the  examining 
court.     See  Hamlett  v.  Commonwealth^  3  Gratt.  82. 

And  the  question  presented  is,  whether  the  repeal  of 
chapter  205  of  the  Code,  authorizing  examining  courts, 
applies  to  this  case,  so  as  either  to  destroy  the  prosecu- 
tion entirely  at  that  stage,  or  to  require  that  it  be  there- 
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186B.     after  proceeded  with,  if  at  all,  under  the  act  of  the 
^T^.""  27th  April  1867.     Now  this  is  a  question  of  legislative 

intention,  and  this  intention,  according  to  the  cardinal 

V.  rules  of  construction,  is  the  great  point  to  be  arrived 
comm'ith  ^^'  ^^  ^^  ^^^'  ^®  ®^  construed  as  to  defeat  the  legis- 
lative intent ;  but  to  carry  it  out.  The  purposes  of 
this  act,  as  declared  in  its  title,  were  ''to  revise  and 
amend  the  Criminal  Procedure."  Its  avowed  object 
was  the  promotion  of  justice  ;  to  recognize  and  punish 
crimes  ;  not  to  repeal  the  statutes  concerning  them.  It 
recognized  an  existing  status  of  criminal  proceedings, 
which  it  sought  to  revise  and  amend,  for  the  further- 
ance or  supposed  furtherance  of  justice.  From  its 
very  nature  it  must  be  regarded  as  a  prospective  stat- 
ute. Its  operation  was  postponed  until  a  future  day. 
It  recognized  an  existing  state  of  criminal  proceedings, 
which,  until  it  went  into  active  operation,  its  framers 
must  have  known  aud  expected  would  furnish  the 
rule  of  proceeding  against  persons  charged  with  crime. 
Nor  could  they  have  rationally  expected  any  change  to 
take  place  in  these  proceedings  until  the  new  law  went 
into  effect.  They  must,  necessarily,  have  known  that 
criminal  proceedings  would  be  in  existence  and  prog- 
ress in  many  cases  and  in  various  stages,  at  the  time 
fixed  upon  for  the  new  law  to  go  into  operation ;  and 
it  cannot  be  presumed  that  it  was  the  intention  of  the 
legislature  by  this  new  act  to  nullify  all  or  anything  that 
might  have  been  done,  and  legally  done,  in  any  case 
under  the  old  law  towards  the  trial  of  a  person  charged 
with  crime.  And  if  such  a  result  is  produced  by  any 
given  construction  of  any  portion  of  the  new  law,  that 
fact  of  itself  would  afford  the  very  strongest  reason 
for  not  adopting  any  such  construction. 

An  examination  of  the  structure  of  the  new  act  will 
render  it  manifest  that  the  changes  proposed  were  in- 
tended to  h^ prospective  in  their  character  and  operation. 
Such  is,  moreover,   the  general  rule  of  construction. 


Digitized  by 


Google 


PhiUps 


COUKT   OF   APPEALS   OF   VIRGINIA.  601 

1  Bishop  on  Criminal  Law,  §  66  and  170  ;  Sedgwick  on      isea 
Stat,  and  Const.  Law,  pa.  190,  191.     The  proceedings  ^^,'' 
for  the  prevention  of  crime  and  for  the  arrest  of  a  per- 
son charged  therewith,  are  the  same  as  those  contained 
in  the  former  law.     The  first  step,  however,  taken  hy  ^  '^^ 
the  justice  looking  to  the  trial  of  the  accused,  is,  in  cases 
of  felony  totally  changed.     The  commitment,  which  be- 
fore was  for  examination^  is  under  the  new  law  a  com- 
mitment for  trial.     The  examining  court  which  was 
under  the  former  law  a  step  between  the  commitment 
by  the  justice  and  the  trial  of  the  accused,  fell  as  a 
necessary  consequence  of  the  change  in  the  form  of  com- 
mitment.    It  is  no  longer  a  comniitment  for  examina- 
tion^ but  for  trial.     It  is  thus  apparent  that  this  new 
system  must  have  contemplated /t^^i^r^  prosecutions,  at 
least  from  the  period  of  commitment.     It  could  not 
have  been  intended  to  apply  to  those  prosecutions  in 
which  the  very  first  step  taken  by  the  justice  was  in  a 
totally  diflPerent  direction.     The  prosecutions  intended 
to  be  embraced  within  it,  were  those   in   which  the 
commitment  could,  under  the  law  in  force  at  the  time, 
only  be  a  commitment  for  trial.     Hence,  the  abolition 
of  the  examining  court  could  only  with  reason  be  ap- 
plied to  the  class  of  prosecutions  in  which  the  commit- 
ment was  and  could  only  be  for  trial ;  in  other  words 
to  prosecutions  in  which  the   commitment  was  made 
under  the  new  law  and  after  it  went  into  effect  on  the 
1st  July.     For  to  apply  this  repeal  of  the  examining 
court  to  cases  of  prior  commitment  for  the  avowed  ob- 
ject of  examination^  would  be  to  make  the  legislature 
intend  to  nullify  the  prior  act  of  commitment,  and  de- 
clare it  inoperative  as  to  its  ultimate  object.     WTien, 
therefore,  the  repeal  of  the  cliapter  concerning  exam- 
ining courts,  went  into  effect  on  and  after  the  Xst  Jvly  * 
1867,  it  so  went  into  effect  as  2k  part  amd  a%  apart  only 
of  the  new  system  of  commitment  for  trial  in  the  County 
court ;  and  such  repeal  must  be  intended  to  apply  to 
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IMS.      those  cases,  and  to  those  ernes  only^  which  could  have 
^^5^^"^  been  legitimately  initiated  by  a  commitment  ybr  trial; 


in  other  words  to  those  cases  only  in  which  the  com- 

Philips 

V.  mitment  took  place  after  the  new  law  went  into  effect, 
comm'ith  ^^  ^^^  ^^  ^^^  ^^^^  1867.  It  thus  would  appear  that 
this  repeal  had  no  application  to  or  effect  upon  the 
functions  of  the  County  court  in  cases  where  those 
functions  had  been  called  into  existence  legitimately 
by  a  commitment  for  examination  made  prior  to  the  Ist 
July  1867 ;  and  such  repeal  could  not,  therefore,  sus- 
pend or  otherwise  a^ect  the  exercise  of  those  functions 
in  the  present  case.  That  court,  so  far  as  the  present 
case  is  concerned,  which  was  then  pending  in  it,  re- 
mained in  existence  notwithstanding  the  repeal,  and 
properly  convened  and  proceeded  to  examine  the  ac- 
cused. 

The  provisions  of  §  18,  chapt.  xvi.,  p.  115,  of  the  Code 
of  1860,  concerning  the  construction  of  statutes,  fully 
harmonize  with  and  sustain  this  view.  Criminal  prose- 
cutions, as  well  as  civil  suits,  are  embraced  within  its 
manifest  scope  and  purpose.  It  contemplates  the  exist- 
ence of  former  proceedings,  inasmuch  as  it  speaks 
of  ^^proceedings  thereafter  had,"  of  convictions  and 
judgments  thereafter  to  be  obtained.  It  plainly  in- 
tended to  leave,  unaffected  by  the  repeal  of  any  law,  all 
offences  committed  before  the  law  passed,  all  ''acts 
done,  rights  accrued,  or  claims  arising"  before  the  new 
law  takes  effect.  These  it  intends  to  preserve,  not  to 
impair  and  defeat. 

By  reference  to  the  Report  of  the  Revisors,  1847-8, 
p.  75,  §  21,  it  will  be  seen  that  this  section,  as  originally 
reported  by  them  to  the  legislature,  contained  after  and 
in  connexion  with  the  words,  ''save  only  that  the  pro- 
ceedings thereafter  had,"  the  words  "in  any  prosecu- 
tion, suit  or  proceeding,  whether  brought  before  or 
after  the  new  law  takes  effect;"  and  thus  demonstrat- 
ing that  the  section  intended  to  refer  to  and  preserve 
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all  proceedioffs  in  prosecutions  taken  under  the  old  law.      >*»• 

Octo'ber 

These  last  words  are  omitted  in  the  section  as  it  finally    Term. 
passed  ;  but  manifestly  omitted  in  pursuance  of  the  sys-  "^^jjj 
tern  of  brevity  attempted   by  the  Code,  and  because       ▼• 
their  omission  did  not  affect   the  meaning  of  the  sec-  cjommitb 
tion.     In  the  note   of  the   revisors  to  this  section,  as 
proposed  by  them,  it  is  declared  that  their  object  was 
to   avoid   the  repetition  of  the   repealing   and  saving 
clauses  which  occur  in  the  Code  of  1819,  by  enacting  a 
general  clause  applicable  to  all  statutes.     So  the  effect 
of   this  section  upon  the   Code,   and   upon  all   future 
amendments  of  it,  is  the  same  as  if  its  provisions  were 
repeated  at  the  end  of  every  new  statute.     The  court  is 
referred  upon  this  point  to  Acts  of  1847-'8,  ch.  27,  p. 
164  ;  Code  of  1849,  ch.  216,  §  2  ;  Eev.  Stat,  of  Massa- 
chusetts of  1836,  p.   800,    ch.  146,    and  notes ;  Genl. 
Stats.  Mass.  of  1860,  p.  880. 

But  it  is  insisted  on  the  other  side,  that  under  the 
above  provision,  the  proceedings  in  this  case  should 
have  conformed  to  the  new  law,  after  the  1st  qf  July 
1867.  While  it  may  be  true  that  this  conformity  should 
take  place  ^*so  far  as  practicable,"  yet  the  question 
arises  was  it  practicable  in  the  present  case  ?  On  the 
1st  July,  when  the  new  act  took  effect,  it  found  the 
prisoner's  case  pending  in  the  examining  court,  upon  a 
perfectly  valid  commitment  for  examination^  under  the 
laws  in  force  at  the  time  it  was  made.  Now,  by  what 
process  can  this  commitment  for  examination  under  the 
existing  law,  be  converted  subsequently  into  a  commit- 
ment for  trial  under  a  law  not  in  force  at  the  time  it 
was  made  ?  Would  not  this  be  practically  to  invali- 
date a  perfectly  valid  act  of  commitment  for  examina- 
tion, and  to'  enable  the  justice  to  commit  for  trial  under 
a  law  which  had  not  gone  into  effect  at  the  time  of 
commitment  %  Thus  the  new  law  would  be  made,  as 
to  this  prosecution,  to  take  effect  hefore  the  1st  of  July 
instead  of   on  that  day.     Moreover  the  very  character 
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ises.      of  the  examining  court  forbade  any  such  moulding  of 

^erm.^  the  prosecution.     It  was  a  special  tribunal  with  pecul- 

iar   functions.     It  mieht  be  convened   independently 
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V.  of  the  regular  term  of  the  County  court,  and  consisted 
oom^'itii  ^^  *  special  number  of  justices,  with  a  jurisdiction  of 
a  peculiar  character.  After  a  discharge  by  it,  the 
prisoner  could  not  be  thereafter  questioned  or  tried  for 
the  oflPence.  By  what  process  then,  could  the  prisoner, 
without  his  consent  and  without  any  waiver  on  his 
part  of  its  advantages,  have  been  transferred  to  the 
County  court  for  trial  ?  Would  not  such  a  step  on  the 
paiii  of  the  Conmionwealth  have  furnished  just  ground 
of  complaint  to  the  prisoner,  and  have  probably  been 
a  fatal  blow  to  the  whole  prosecution  ?  The  require- 
ment of  conformity  to  the  new  law,  '^so  far  as  practi- 
cable," in  its  very  termis  contemplates  a  condition 
of  things  in  which  such  a  conformity  is  not  practicable. 
There  was,  therefore,  no  course  open  for  the  Common- 
wealth, particularly  in  the  absence  of  any  motion  or 
objection  by  the  prisoner  in  the  examining  court,  but 
to  treat  the  case  as  unaffected  by  the  new  law,  and  to 
proceed  with  the  examination. 

The  construction  contended  for  by  the  counsel  for 
the  prisoner,  is  liable  to  the  objection  that  under  it 
the  act  which  went  into  force  on  the  1st  July  1867, 
abated  all  prosecutions  then  pending  at  any  stage  in  an 
examining  court.  Cases  may  have  been  pending  in 
examining  courts  at  the  preceding  May  or  June  terms, 
indeed  even  before  April  27th,  1867,  the  date  of  the  pas- 
sage of  the  act,  which  on  account  of  the  absence  of 
witnesses,  or  other  sufficient  cause,  had  been  continued 
from  time  to  time  without  the  examination  having 
taken  place.  The  day  the  new  law  took  effect  might 
have  found  an  examining  court  in  actual  progress  of 
the  examination  of  an  accused.  In  all  such  cases 
the  prisoner  would  have  been  actually  at  the  bar  of 
the  examining  court.     The  construction  contended  for 
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would  in  all  such  cases  destroy  the  prosecution  by  isae. 
abolishing  the  com*t  in  which  the  case  was  pending,  ^^^ 
deprive  the  prisoner  of  the  benefits  of  the  examining 
court,  undo  all  that  had  been  properly  done  by  the 
Commonwealth  towards  his  trial,  and  require  and  sub- 
ject the  prisoner  to  a  prosecution  de  novo/  There 
would  thus  be  practically  an  interregnum  established 
for  the  benefit  of  crime;  an  interval  between  the  old 
and  the  new  systems,  during  which  felons  could  be 
effectually  proceeded  against  under  no  law;  but  in 
which  the  justice  would  be  compelled  to  resort  to  such 
devices  as  that  suggested  in  the  petition,  the  adjourn- 
ment of  the  case  from  one  system  to  the  other,  from 
the  24th  June  to  some  period  in  July,  though  on  the 
first  named  day  he  had  completed  a  protracted  exami- 
nation and  was  ready  to  commit  the  prisoner ;  thus,  for 
the  purposes  of  this  construction,  perverting  the  power 
of  adjournment  given  to  him,  to  purposes  foreign  to 
those  for  which  it  was  obviously  conferred.  This  court 
will  not  easily  be  persuaded  that  the  legislature  con- 
templated a  state  of  things  like  this;  or  that  such  a 
result  is  the  necessary  consequence  of  the  change  in 
the  law  of  criminal  procedure  which  they  have  made. 

Pern/^8  ease,  3  Gratt.  632,  cited  by  the  other  side,  is 
not  analogous  to  the  case  at  bar.  The  change  in  the 
mode  of  summoning  and  empanelling  a  jury  made 
during  the  pendency  of  the  prosecution,  in  no  wise  af- 
fected any  of  the  previous  steps  taken  in  the  case.  It 
did  not  arrest  the  prosecution  or  take  the  case  out  of 
any  tribunal  or  jurisdiction  in  which  it  was  before  the 
change  took  place.  It  was  a  proceeding  in  the  case  in 
the  same  court  and  could  be  conformed  to  without  any 
diflBculty  upon  the  trial. 

Etoing^scase,  5  Gratt.  701,  also  cited  for  the  prisoner, 
i8  in  fact  authority  for  the  Commonwealth,  and  is  in 
accord  with  our  construction  of  the  law.  It  shows  that 
the  mode  of  proceeding  in  the  case  turns  upon  the  time 
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1888.     and  mode   of-  the   commitmeDt.     The   commitment  m 

^erm.^  that  case  was  under  the  new  law,  and  after  it  had  gone 

into  effect,  and  the  inference  is  irresistible  that  if  the 

Philips 

V.  commitment  in  that  case  had  been  under  the  old  law, 
commi'th  ^^®  examining  court  would  have  been  held  and  the 
prisoner  remanded  under  that  instead  of  under  the  new. 
The  case  of  Ashlockv.  Commonwealth^  7B.  Monr.  R.  44, 
is  conclusive  against  the  proposition  that  this  act  takes 
away  jurisdiction  already  conferred  and  acquired  in 
pending  prosecutions.  Its  reasoning  applies  with  full 
force  to  cases  pending  in  an  examining  court,  which 
had  then  jurisdiction  to  hear  and  determine  them  upon 
the  principles  of  that  court. 

All  the  authorities  cited  on  the  other  side,  among 
them,  1  Bishop's  Crim.  Law,  §  100-103  and  notes;  St<U€ 
V.  Sl<i/ve  Ein^^  12th  Louisiana  Annual  Eep.  593  ;  Reg- 
hia  V.  Inhabitants  o^ Denton,  14  Eng.  L.  &  E.  R.  124, 
to  show  that  prosecutions  have  been  arrested  by  the  re- 
peal of  the  law  punishing  the  offence  or  prescribing 
and  regulating  the  mode  of  proceeding,  are  answered 
by  the  fact,  that  in  none  of  the  repealing  statutes  affect- 
ing them,  was  there  any  reservation  such  as  is  con- 
tained in  chapter  16,  §  18,  of  the  Code  of  1860,  before 
cited,  either  as  to  the  offence  committed  or  the  proceed- 
ings had  and  taken  under  the  old  law. 

But  it  is  argued  for  the  prisoner,  that  even  conceding 
the  authority  of  the  examining  court  to  sit  in  this  case 
after  the  1st  July,  still  the  Circuit  court  had  no  power 
t(5  try  him,  because  by  chapter  208,  §  1,  Session  Act^ 
of  1866-'7,  p.  931,  it  is  provided  that '^trials  for  felony 
shall  be  in  a  County  or  Corporation  court,''  except  in 
certain  cases,  in  which  the  prisoner  may  demand  to  be 
tried  in  the  Circuit  court.  But  this  language,  compre- 
hensive as  it  is,  by  no  means  necessarily  imports  that 
all  trials  for  felony  shall  thereafter  take  place  in  those 
courts.  It  must,  in  the  very  nature  of  things,  be  held 
to  refer  to  and  include  only  trials  in  those  prosecutions^ 
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which  had  their  inception  under  this  new  law.     Every     1868. 
such  trial  must,  of  necessity,  presuppose  a  commit-  ^^^^ 
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ment  for  trialhj  a  justice,  under  the  previous  provisions 
of  the  law,  and  an  indictment  found  upon  such  com- 
mitment. Now  no  commitment  for  trial  could  have  ^^^„^u 
taken  place  prior  to  July  1st,  1867;  and  consequently 
the  trials  for  felony,  which  are  to  take  place  in  the 
County  courts  under  this  section,  must  be  those  and 
those  only  which  take  place  under  commitments  made 
since  that  day.  The  indictments  under  which  such 
trials  are  to  be  had,  whether  found  in  the  Circuit  or 
County  courts,  must  be  those  referred  to  in  §  16,  of 
chap.  207,  Sess.  Acts  of  1866-'7,  p.  929,  which,  it  will 
be  presently  shown,  are  indictments  found  in  prosecu- 
tions originating  since  the  new  law  went  into  effect. 

If  the  proceeding  of  the  examining  court  was  proper 
in  this  case,  it  follows,  as  a  necessary  consequence,  that 
the  prisoner  must  be  remanded  for  trial  in  the  Circuit 
court  under  the  old  law,  as  that  was  the  •  only  court  to 
which  an  examining  court  could  remand  him.  This 
provbion  of  chapter  208,  as  to  trials  for  felony  in  a 
County  court,  is,  in  truth,  as  much  prospective  in  its 
operations  as  any  other  portion  of  the  new  act.  It  is  a 
part  of  the  new  integral  system  of  criminal  procedure, 
and  embraces  only  those  cases  in  which  there  has  been 
a  commitment  for  trial  in  the  County  court.  All  cases 
of  commitment  for  examination  under  the  old  law  must 
go  to  the  Circuit  court  for  trial,  or  they  go   no  where. 

It  is  moreover  argued  for  the  prisoner,  that  the  in- 
dictment in  this  case  when  found  in  the  Circuit  court 
should  have  been  immediately  certified  to  the  County 
court  under  the  provisions  of  §  16  of  ch.  207  above  re- 
ferred to.  The  language  of  this  section  is  comprehen- 
sive enough  to  include,  in  its  literal  terms,  all  indict- 
ments found  in  a  Circuit  court  since  the  first  of  July 
1867.  It  is  nevertheless  apparent  that  there  are  classes 
of  cases  which  cannot  be  embraced  in  it.     Take  the 


Digitized  by 


Google 


508  OOUBT  OF   APPEALS  OP   VIBGINIA. 

1M8.      case  of  a  prisoner  examined  for  murder  and  sent  on  to 
^erm.    *  Circuit  court  for  trial  in  the  month  of  May  or  June 

1807.     His  case  is  confessedly  from  that  time  pemiing 

V.  in  the  Circuit  court,  but  he  cannot  be  indicted  until  the 
ctonun'ith  °^^^  term  of  the  Circuit  court,  which  does  not  occur 
until  after  the  1st  July  1867.  Must  a  copy  of  the  in- 
dictment so  found  be  certified  to  the  County  court  ? 
Obviously  not ;  for  it  was  a  prosecution  pending  in  a 
Circuit  court  at  the  time  the  act  of  1866-7  took  effect, 
and  was  therefore  within  the  literal  terms  of  §  4,  ch. 
ccxi,  Sess.  Acts  1866-7,  p.  945,  which  is  so  much  relied 
upon  on  the  other  side.  Moreover,  in  such  case,  a  cap- 
ital felony,  the  Circuit  court  has  no  power  under  this 
section  to  send  the  case  down  to  the  County  court,  but 
must  retain  it  for  trial.  Moreover,  if  in  the  case  at  bar, 
the  court  following  the  theory  of  the  defence,  had  cer- 
tified a  copy  of  the  indictment  to  the  County  court,  it 
would  have  been  the  plain  right  of  the  prisoner  to  have 
elected  to  be  tried  in  the  County  court,  or  to  demand  a 
trial  in  the  Circuit  court ;  in  which  latter  case,  it  would 
have  been  the  duty  of  the  court  to  certify  back  to  the 
Circuit  court,  not  a  copy  of  an  original  indictment  found 
in  the  County  court  under  §  1  of  ch.  208  of  Acts  1866-7, 
before  referred  to,  but  a  copy  of  a  copy  of  an  indictment 
originally  found  in  the  very  Circuit  court  to  which  this 
copy  of  a  copy  would  have  been  sent  for  his  trial!  A 
proceeding  so  incongruous  could  surely  not  have  been 
within  the  contemplation  of  the  legislature.  Moreover, 
it  is  fair  to  infer  that  when  the  prisoner  has  properly 
had  the  benefit  of  an  examination  before  the  County 
court,  it  could  never  have  been  intended  that  he  should 
go  back  again  to  that  court,  with  the  privilege  of  an 
election  between  that  and  the  Circuit  court  as  the  place 
of  his  trial.  The  provisions  of  §  16  of  ch.  207,  must, 
therefore,  have  been  like  all  the  other  provisions  of  the 
act,  intended  as  j?ros/>^c^^(9  in  their  operation,  and  only 
to  apply  to  indictments  found  in  prosecutions  originat- 
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ing  in  commitments  for  trial  since  the  Ist  July  1867.  iscs. 
It  has  been  argued  for  the  defence,  that  the  Circuit  ^em  ^ 
courts  have,  since  the  passage  of  the  new  law,  no  fur- 
ther jurisdiction  over  criminal  trials  than  is  specified  in 
§  4,  of  ch.  ccxi.,  Acts  of  1866-'7,  p.  246.  But  it  is  '^^ 
apparent  that  this  section  was  not  intended  to  cmfer 
jurisdiction  on  the  Circuitcourts  in  pending  cases.  This 
jurisdiction  they  already  had,  and  the  repeal  of  the  for- 
mer law  would  not,  under  the  operation  of  §  18,  of  ch. 
16,  of  the  Code,  have  prevented  them  from  disposing 
of  all  the  cases,  whether  of  felony  or  misdemeanor, 
pending  in  or  cognizable  by  them  at  the  time  the  new 
law  took  effect.  Indeed,  but  for  the  provisions  of  §  4, 
those  courts  would  have  been  obliged  to  have  gone  on 
and  tried  all  such  cases.  The  true  object  of  that  sec- 
tion was  therefore  simply  to  authorize  those  courts  to 
transfer  all  misdemeanors  and  all  felonies,  except  capi- 
tal ones,  to  the  County  courts,  to  which  such  jurisdiction 
had  been  confided  by  the  new  law  ;  thus  harmonizing 
the  proceedings  in  the  old  cases  as  far  as  possible  with 
the  new  system. 

n.  Was  any  error  committed  by  the  court  below,  in 
rejecting  the  plea  to  the  jurisdiction,  tendered  by  the 
prisoner?  It  is  insisted  on  his  behalf  that  this  was  a 
good  plea,  and  that  even  if  the  Circuit  court  had  juris- 
diction to  try  the  case,  nevertheless  the  prisoner  had 
the  right  to  raise  the  question  of  jurisdiction  by  a  plea, 
and  that  its  rejection  was  an  error,  which  should  re- 
verse the  judgment.  But  if  the  question  of  jurisdic- 
tion has  been  shown  to  be  in  favor  of  the  Common- 
wealth, it  cannot  be  proper  to  reverse  the  judgment, 
even  if  the  plea  be  a  good  one.  If  the  plea  had  been 
filed,  the  Commonwealth  would  necessarily  have  re- 
plied by  vouching  the  record  of  the  examining  court, 
which  is  the  foundation  of  the  court's  jurisdiction  ;  and 
it  cannot  be  proper  to  reverse  the  judgment,  merely  to 
allow  the  question  to  be  presented  in  a  different  form, 
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1888.      if  this  court  is  of  opinion   that  the  record  of  the  ex- 
^^/^  amining  court   sustains  the  jurisdiction  of  the  Circuit 

court ;  for,  in  that  case,  the  prisoner  could  have  sus- 

V.  tained  no  possible  injury  by  the  rejection  of  the  plea, 
oom^'iui  -^^^  ^^®  P^®*  ^®  ^^^  good  upon  its  face,  and  was  properly 
rejected.  The  indictment  avers,  that  the  offence  was 
committed  within  the  jurisdiction  of  the  court.  The 
plea  is,  in  effect,  a  simple  denial  of  jurisdiction,  with- 
out any  averments  traversing  any  of  the  sources  of  ju- 
risdiction. In  its  very  nature  it  must  state  the  objec- 
tions to  the  jurisdiction,  so  that  the  Commonwealth 
might  reply  to  the  specific  ground  taken,  and  thus  an 
issue  be  arrived  at.  K  the  indictment  alleges  jurisdic- 
tion, and  the  plea  simply  denies  it,  it  in  effect  amounts 
to  a  demurrer.  It  is  impossible  in  such  case  to  say 
whether  the  jurisdiction  is  denied  because  the  prisoner 
did  not  commit  the  offence  in  Henrico,  or  because  he 
had  not  had  accorded  to  him  some  privilege  to  which 
he  was  entitled  as  a  prerequisite  to  the  jurisdiction,  of 
the  Circuit  court.  The  matters  of  the  plea  contained 
under  the  protestation  cannot  be  considered  as  aver- 
ments under  any  just  principles  of  pleading.  The  pro- 
testation in  no  manner  adds  to  a  plea ;  it  merely  ex- 
cludes the  conclusion  of  the  admission  of  a  fact  from 
the  failure  to  deny  it.  It  is  a  declaration  purely  collat- 
eral to  the  main  pleading,  and  intended  to  enable  the 
party  to  dispute  the  fact  not  traversed  in  another  action 
or  proceeding.  Stephen  on  Pleading,  p.  235-237.  Of 
so  little  real  substance  is  it  now  regarded,  that  it  has 
been  dispensed  with  by  §  25,  of  ch.  171,  Code  of  1860. 
But,  even  if  the  matters  stated  under  the  protesta- 
tion be  treated  as  averments,  the  plea  is  wholly  irre- 
sponsive as  a  denial  of  the  jurisdiction  claimed.  It 
was  manifest  upon  the  face  of  the  indictment,  that  the 
jurisdiction  claimed  did  not  arise  under  the  new  law ; 
for  the  record  shows  that  the  indictment  was  not  found 
in  and  did  not  come  from  the  County  court.     It  is  no 
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■copy  of  an  indictment  found  in  the  County  court  and  ises. 
ijertified  to  the  Circuit  court,  upon  a  removal  on  the  ^erm.'^ 
-demand  of  the  prisoner.  On  the  contrary,  it  is  an 
original  indictment  found  in  the  Circuit  court.  The 
Circuit  court  was  bound  judicially  to  notice  the  fact 
that  there  was  a  pending  prosecution  for  murder  in  it 
against  the  prisoner,  which  had  been  remanded  to  it, 
whether  rightfully  or  wrongfully,  from  the  County 
court,  as  a  court  of  examination.  If  the  prisoner  de- 
sired by  a  plea  to  test  the  legality  of  this  source  of  ap- 
parent jurisdiction  asserted  under  the  old  law,  he 
should  have  conformed  to  the  mode  in  which  such  ob. 
jection  was  invariably  raised.  He  should  have  pleaded 
that  he  had  never  been  duly  and  legally  examined  by  a 
competent  examining  court  and  remanded  for  trial  in 
the  Circuit  court.  This  he  did  not  do,  but  confined  him- 
.self  to  what  was  at  most  a  denial  of  jurisdiction  under 
the  new  law.  It  was  obvious  to  the  Circuit  court  that 
no  such  source  of  jurisdiction  was  claimed  by  the  Com- 
monwealth, and  his  plea  of  totally  irresponsive  and 
immaterial  facts,  was  properly  rejected.  Upon  the  form 
of  pleas  to  the  jurisdiction,  the  court  is  referred  to  4 
Chitty's  Cr.  Law,  ed.  of  1819,  p.  506  to  515  ;  1  Went- 
worth's  PL  p.  51  ;  4  lb.  63  ;  1  Robinson's  Forms,  p. 
16 ;  Hortons^  c&c.  v.  Tovmes,  6  Leigh  47. 

III.  The  only  remaining  question  of  difficulty  in  the 
case,  arises  upon  the  objection  of  the  prisoner  that  there 
was  irregularity  in  the  treatment  of  the  jury,  and  a 
separation  of  one  of  the  jury  from  his  fellows  and  from 
the  sheriff.  The  alleged  irregularity  in  the  treatment 
of  the  jury  consisted  in  the  fact  that  on  one  morning  of 
this  protracted  trial,  a  juror,  oppressed  by  the  heat  of 
the  jury  room,  was  permitted  by  the  judge  to  sit  on  the 
portico  of  the  hotel  in  the  company  of  one  of  the  dep- 
uty sheriffs,  and  that  while  there,  the  judge  himself 
took  a  seat  near  them  with  the  evident  purpose  of  guard- 
ing against  any  Improper  communication   being  had 
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1838.      with  the  juror.     This   deputy  having   been  called  to 

^er^"^  walk  out  with  a  portion  of  the  jury,  and  the   rest  of 

them  beinff  in  their  room  on  the  opposite  side  of  the 

PhiliDS 

V.       portico,  attended  by  another  of  the  deputies,  this  juror 

con^'ith  ^^  ^^^^  '®^^  ^^^  ^  ^^^  moments  alone  with  and  in  charge 
of  the  judge  himself.  This  occurred  on  the  4th  July, 
on  which  day,  the  court,  for  obvious  reasons  was  not  in 
session.  We  insist  that  the  control  of  the  judge  over 
the  jury  does  not  cease  for  all  purposes  with  the  ad- 
journment of  the  court  for  the  day.  In  legal  contem- 
plation, the  jury  are,  during  the  whole  period  of  the 
trial,  in  the  custody  and  under  the  control  of  the  judge. 
And  while  their  actual  custody  during  the  recesses  which 
necessarily  occur  during  the  day  for  refreshment,  and 
the  adjournments  for  rest  at  night  is  under  long  estab- 
lished practice,  entrusted  to  the  sheriff  and  his  depu- 
ties ;  still  this  temporary  custody  is  subordinate  to  and 
in  aid  of  the  controlling  authority  of  the  court  and  of 
the  judge.  While  out  of  court,  and  in  the  absence  of 
the  prisoner,  it  would  be  a  gross  abuse  for  the  judge  to 
interfere  with  the  deliberations  of  the  jury  upon  the 
case  by  any  communication  touching  the  trial ;  but  it 
cannot  be  improper  for  him  to  supervise  the  conduct  of 
the  officers  in  charge  of  them,  and  even  to  aid  those 
officers  in  reference  to  the  personal  comfort  and  health 
of  the  members  of  the  jury,  and  for  the  prevention  of 
any  improper  outside  influences.  The  case  of  Sargent 
V.  Roberta^  i&c.j  1  Pick.  R.  337,  and  other  cases  cited  for 
the  prisoner  on  this  point,  were  all  cases  of  interference 
by  the  judge  out  of  court  with  the  jury,  by  instructions 
or  other  communications  in  reference  to  their  duti^  in 
the  pending  trial,  and  are  not  authority  against  the  posi- 
tions maintained  on  behalf  of  the  Commonwealth. 

Nor  was  there  any  separation  of  the  jury  in  any  just 
sense  of  that  term,  which  can  vitiate  the  verdict  In 
Thompson? 8  case^  8  Gratt.  637,  all  the  prior  cases  in  our 
Appellate  courts  are  reviewed,  and  the  result  deduced, 
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that  the  question  whether  separation  per  se  vitiates  a     1868. 
verdict  in  a  case  of  felony  had  never  been  authorita-  ^erm  ^ 
tivelyde<5ided  in  this  State  at  that  period.      Wormely^s 
casej  8  Gratt.  714,  did  not  settle  it ;  for  that  was  a  case 
of  total  abandonment  of  the  whole  jury  by  the  sheriff, 
to  the  company  of  unsworn  and  irresponsible  citizens. 
This  court  can  now  lay  down  a  rule  which  is  consistent 
with  reason  and  with  the  overwhelming  weight  of  au- 
thority.    There  can  be  no  just  reason  for  setting  aside 
the  verdict. in  this  case,  when  there  is  not  even  an  inti- 
mation of  any  improper  influence  upon  the  jury.     They 
were  held  by  the  sheriff  and   his  deputies  during  this 
trial,  extending  through  three  weeks,  save  that  one  of 
them  was  for  a  few  moments  in  the  immediate  charge 
of  the  judge  himself.     Here   was  no  abandonment   of 
the  whole  juiy  or  any  part  of  it,   to  the  society  of  un- 
sworn persons,  but  at  most  the  assumption  by  the  judge 
for  a  few  moments  and  for  a  temporary  purpose  con- 
nected  with   the   comfort   of   the  jury,   of   the   cus- 
tody  of   one  member   of   it,    under  all  the   sanction 
which   the  official  oath  and    high   character   of   that 
officer  can  afford.     Such  a  circumstance  can  justly  con- 
stitute neither  < 'Irregular  treatment"  nor  < 'Separation" 
of  the  jury.* 

Crvmfip  for  the  prisoner,  reviewed  the  former  con- 
stitutions and  laws  of  the  State  on  the  subject  of 
the  jurisdiction  of  the  courts,  and  deduced  from 
them  the  conclusion,  that  at  the  present  day  no 
court  in  Virginia  has  jurisdiction  in  any  case  ex- 
cept as  it  is  conferred  by  the  statute.  He  then  pro- 
ceeded :  The  common  law,  with  some  restrictions, 
was  adopted  by  statute ;  but  no  court  derives  its  juris- 
diction from  the  common  law.  And  now  there  is  no 
court  in  Virginia  which  is  not  a  court  of  limited  juris- 

♦The  reporter  is  indebted  to  Messrs.  Guigon  and  Young  for 
the  note  of  their  arguments. 
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1808.      diction.     The  idea  of  superior  and  inferior  courts,  in 
^erm.'^  the  English  sense,  is  abolished.     In  1799  the  question 

came  up,  4  Dall.  R.  8,  where  it  was  held,  that  though 

V.  not  inferior  in  the  English  sense,  yet  the  Circuit  courts 
oomm'iui^^  the  United.  States  having  jurisdiction  on  a  few  sub- 
jects, it  is  therefore  to  be  presumed  that  the  court  has 
not  jurisdiction  in  a  case  unless  it  is  shown  on  the  rec- 
ord. To  the  same  effect  is  the  case  of  Shedden  v.  Ou/itu^ 
6  Call  241.  And  to  show  how  carefully  the  court 
watches  this  limited  jurisdiction,  I  refer  to  the  case  of 
Railroad  Company  v.  Roch^  4  Wall.  U.  S.  R  177. 

An  acquittal  before  a  court  which  has  no  jurisdiction 
is  a  nullity.  Ryan  &  Moody  175;  1  Ai'ch.  Crim.  Pr. 
112, 115  ;  1  Bish.  Cr.  L. ,  §  666.  Then  if  the  examining 
court  had  no  jurisdiction  to  examine  and  remand  the 
prisoner' for  trial  in  the  Circuit  court,  the  judgment  of 
this  court,  if  it  had  acquitted  the  prisoner,  would  have 
been  a  nullity ;  for  the  law  is  express,  that  he  shall  be 
examined  before  ho  is  tried  in  the  Circuit  court. 
Hurd^s  ease^  5  Leigh  715.  For  the  distinction  between 
a  void  and  a  voidable  jurisdiction,  I  refer  the  court  to 
Griffith  V.  Frazier,  8  Cranch  U.  S.  R.  23. 

Then  how  shall  the  question  of  jurisdiction  be  made! 
I  shall  not  now  go  behind  the  plea.  Where  the  plea 
to  the  jurisdiction  is  to  the  person,  or  that  the  cause  of 
action  is  out  of  the  territorial  jurisdiction,  then  the 
plea  must  give  a  better  writ.  But  in  a  plea  to  the  ju- 
risdiction in  a  criminal  court,  because  the  law  has  not 
given  to  the  court  the  power  to  try  the  case,  this  is  all 
that  is  necessary  to  be  stated.  3  Chit.  PI.  895,  marg. 
Pleas  to  the  jurisdiction,  and  pleas  in  abatement,  are  al- 
ways distinguished.  Starkie  Cr.  PI.  342  ;  2  Hale  P. 
C.  256  ;  Foster's  Cr.  L.  18. 

There  is  this  great  distinction  between  the  former 
and  the  present  law  in  relation  to  the  jurisdiction  of  the 
Circuit  courts  in  the  trial  of  felonies.  By  the  former, 
the  presumption  was  that  the  Circuit  court  had  juris- 
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diction  of  the  case  ;  and  it  was  for  the  prisoner  to  show  im& 
grounds  for  ousting  that  jurisdiction.  By  the  present  ?l^^^ 
law,  the  presumption  is  against  the  jurisdiction  of  the 
Circuit  court ;  and  the  Commonwealth  must  show  the 
grounds  of  jurisdiction  ;  and  the  record  must  show  it. 
If  the  cause  is  sent  there  from  the  County  court,  it,  of 
necessity,  shows  the  fact,  because  only  a  copy  of  the 
indictment  is  sent  up. 

Then,  does  it  appear  on  this  record  that  the  Circuit 
court  had  jurisdiction  to  try  the  prisoner.  It  is  not 
questioned  on  the  other  side,  that  if  the  provisions  of 
law  for  proceedings  in  the  trial  of  felonies,  as  they 
existed  before  the  1st  of  July  1867,  were  repealed  on 
that  day,  that  the  Circuit  court  did  not  have  jurisdic- 
tion to  try  the  prisoner.  Were  they  not  then  repealed  ? 
There  is  no  doubt  that  the  act  of  April  27,  1867,  to 
revise  and  amend  the  criminal  procedure  does  repeal, 
in  direct  and  explicit  terms,  ch.  205  of  the  Code  of 
1860  ;  which  contains  the  whole  law  in  relation  to 
examining  courts.  Then,  is  that  law  continued,  not- 
withstanding this  explicit  repeal,  so  as  to  authorize  this 
prosecution.  It  is  not  pretended  that  there  is  any  pro- 
vision of  the  act  of  April  27,  1867,  which  continues 
this  ch.  205  in  operation.  On  the  contrary,  the  object 
in  fixing  a  future  day  for  this  act  to  go  into  operation, 
was  to  prevent  the  inconvenience  which  might  have 
arisen  if  it  went  into  operation  at  once.  It  was  put 
into  operation  at  a  day  when  there  was  not  a  Circuit 
court  in  session.  The  object  of  this  law  was  to  change 
the  whole  procedure  in  criminal  cases  ;  to  revise  and 
amend  the  whole  law  on  the  subject.  Now  when  the 
legislature  revises  a  law,  and  omits  a  clause  of  it,  you 
cannot  revive  it  by  construction.  PiTigree  v.  Snell,  42 
Maine  R.  53  ;  Mlis  v,  Paige,  1  Pick.  R.  43. 

But  it  is  said  you  must  construe  these  laws  in  the 
light  of  the  provision  in  the  Code,  ch.  16,  §  18,  for  the 
construction  of  statutes.     In  passing  the  act.  of  April 
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1888.      27th,  1867,  the  legislature  had  before  it,   nothing  but 
^rm."^  the  system  of  criminal  proceedings.     It  was  no  part  of 

their  work,  nor  was  it  in  their  contemplation  to  alter 

V.  the  law  in  relation  to  crimes  ;  and  no  part  of  the  law 
co^^'ith  ^^fi^^^g  ^^  creating  criminat  offences  is  repealed  or  al- 
tered. The  statute,  ch.  16,  §  18,  does  not  give  a  rule 
of  construction  of  remedial  statutes,  nor  was  it  in- 
tended it  should  do  so  by  the  revisors.  See  their  1st 
report,  p.  8.  It  was  intended  to  preserve  the  rights  as 
they  were,  and  leave  the  remedies  to  the  law  in  exist- 
ence when  the  right  was  sought  to  be  enforced.  Then 
,  what  application  can  this  law  have  to  that  of  April  27th, 
1867,  which  repeals  no  law  creating  or  defining  a  crim- 
inal offence,  but  is  confined  entirely  to  the  providing 
the  modes  of  proceeding  in  the  prosecutions  of  offences. 
And  is  it  not  a  reflection  upon  the  legislature  to  sup- 
pose that  in  revising  the  law  and  providing  a  whole  sys- 
tem of  criminal  procedure,  they  should  have  left  it  so 
imperfect  as  to  require  a  resort  to  another  statute,  to 
aid  in  carrying  out  their  purpose  ?  There  are  many 
instances  in  the  statutes  in  which,  when  it  was  designed 
to  continue  the  old  remedy,  it  is  expressly  so  provided. 
And  if  the  laws  in  force  at  the  time  of  enacting  the  new 
law,  are  stricken  dead  how  can  you  proceed  under  it ! 
See  United  States  v.  Fisher^  2  Cranch  U.  S.JR.  35S ; 
Wilkinson V.  Leland,  2  Peters' U.  S.  R.  627  ;  Minora. 
Mechanics  Bank  of  Alexandria^  1  Id.  46  ;  The  Peopl^"^^ 
Livingston^  6  Wend.  R.  526 ;  Beehee  v.  O^Bri^n^  10 
Wise.  R.  481.      • 

M,  Johnson^  Esq. ,  also  argued  the  case  for  the  pris- 
oner ;  but  the  reporter  was  absent,  and  has  no  note  of 
his  argument. 

Rives,  J.  The  question  of  jurisdiction  presented  by 
this  record  is  the  leading  one,  and  is  not  without  diffi- 
culty. It  grows  exclusively  out  of  the  state  of  the  law 
which  is  to  govern  the  trial.     It  is  not  pretended  that 
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it  rests  upon  facts  extraneous  to  the  record,  which  ims. 
ought  to  be  pleaded  so  as  to  lead  to  some  distinct  issue  ^^.^ 
of  law  or  fact ;  but  simply  that  such  is  the  law  of  the 
land  ;  that  the  court  is  not  competent  to  try  the  cause, 
and  has  no  cognizance  of  it.  The  challenge  of  juris-  ^/^^, 
diction  on  this  score  is  f  undamentaL  It  is  so  vital, 
that  I  presume  the  objection,  however  made,  whether 
by  suggestion  or  motion  ore  tenicSj  should  be  at  once  en- 
tertained by  the  court,  and  decided  upon  the  law.  I 
cannot  conceive  of  a  judge  permitting  a  prosecution  to 
go  on  before  him  when  satisfied  in  any  way  that  he  was 
forbidden  by  statute  to  try  it.  The  examination  of  the 
laws  which  he  administers,  and  which  he  is  bound  to 
know,  is  alone  sufficient  to  determine  such  a  question 
of  jurisdiction.  But  it  is  otherwise  where  the  jurisdic- 
tion is  traversed  by  facts  out  of  the  record,  such  as  re- 
late to  residence,  the  venue,  &c.,  and  under  our  statutes 
as  they  were  aforetime,  the  lack  of  an  examining  court. 
Such  a  defence  is  appropriate  to  a  plea,  as  tending  by 
its  averments  to  lead  to  some  distinct  issue  of  law  or 
fact,  and  admitting  of  replication  and  issue.  The  plea, 
however,  in  this  record  is  not  of  that  description.  It 
contains  but  one  direct  averment,  and  that  is,  that  *<by 
the  law  of  the  land,  and  the  statutes  in  such  case  made 
and  provided,  this  honorable  court  hath  no  jurisdiction 
for  the  trial  of  this  indictment. "  The  protestation  I 
presume  can,  upon  no  principle  of  pleading,  stand  in 
the  place  of  an  issuable  averment.  Had  it  been  de- 
signed for  such  an  office,  the  plea  would  naturally  have 
taken  another  form,  and  first  denied  demand  of,  or 
assent  to,  such  tidal,  by  reason  whereof  this  court  had 
no  jurisdiction,  &c.  Even  in  this  foim  it  would  have 
been  irrelevant  to  the  indictment.  The  purport  of  it 
could  only  be,  that  the  accused  having  been  arraigned 
in  the  County  court  had  not  demanded  his  trial  in  the 
Circuit  court :  Whereas,  the  prosecution  in  the  latter 
court  was  not  predicated  of  such  a  state  of  facts,  but 
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1808.     rested  on  the  finding  of  the  indictment  in  the  first  in- 
?^^^  stance  in  this  latter  court ;  so  that  such  an  averment 

would  have  been  wholly  immaterial^  and  should  not 

▼.  have  been  received.  The  true  point  to  be  made  under 
conSa'ith.*'^®  circumstances,  if  the  accused  had  wished  to  bring 
his  case  under  the  proceedings  required  by  the  act  of 
27th  April  1867,  would  have  been  to  ask  to  be  sent  back 
along  with  the  indictment  to  the  County  court,  to  be 
tried  there.  But  he  refrained  from  any  such  request  or 
intimation. 

But  I  do  not  think  this  plea  is  susceptible  of  this  in- 
terpretation. Its  only  intelligible  traverse  is  simply  of 
the  jurisdiction  under  the  statutes  of  the  Common- 
wealth. In  truth  it  is  a  demurrer,  though,  in  form,  a 
plea.  As  such  it  seems  to  me  an  anomaly.  I  have  not 
been  able  to  find  a  precedent  for  it ;  nor  have  the 
learned  and  industrious  counsel  for  the  plaintiff  in  error 
been  able  in  their  researches  to  find  any.  Now  ought 
the  Commonwealth's  attorney  to  have  been  required  to 
take  issue  upon  it?  K  he  had  been,  had  he  not  the 
right  to  put  in  a  general  replication ;  namely,  tliat  the 
court  had  jurisdiction  under  the  laws  of  the  Common- 
wealth ?  li  so,  we  should  have  had  the  singular  spec- 
tacle of  a  legal  enquiry  into  the  actual  state  of  the  law, 
made  and  pursued  under  the  forms  of  pleading,  and 
that,  too,  when  it  is  admitted  there  were  other  obvious 
and  more  appropriate  ways  of  raising  such  an  issue. 

From  this  view,  I  conclude  the  plea  was  not  a  proper 
one  in  that  form  ;  and  there  was  no  error  in  rejecting 
it.  But  if  I  be  mistaken  in  this  view,  and  the  plea  was 
a  good  one  and  should  have  been  received,  is  there 
any  substantial  error  in  its  rejection  to  the  injury  of 
the  prisoner  ?  It  seems  to  me  not,  and  for  this  rea- 
son— that  the  rejection  must  be  taken  as  tantamount  to 
a  finding  of  the  jurisdiction.  It  was  appropriate  for 
the  judge  on  the  submission  of  the  plea,  seeing  that  it 
purported  alone  to  deny  the  jurisdiction  on  the  grounds 
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of  law,    to  refrain  from   requiring  of  the  Common-      isos. 
wealth's  attorney  the  formality  of  a  general  replication,   ?^^^ 


and  to  reject  the  plea  because  he  was  satisfied  of  his 

''  Philips 

jurisdiction.     What  advantage  would  it  have  been  to       v. 


the  prisoner  to  have  had  this  anomalous  issue  of  ''ju- 
risdiction or  no  jurisdiction"  formally  joined,  provided 
the  judge  should  find  against  him  upon  it?  And  shall 
we  now  send  it  back  for  this  replication  and  issue, 
when  we  must  know  that  the  court  expressed  its  ad- 
verse finding  upon  such  issue  by  the  rejection  of  the 
plea?  Such  a  course,  I  think,  would  be  frivolous. 
But  still,  while  I  deem  the  plea  informal  and  improper, 
I  am  disposed  to  accord  to  the  prisoner  the  full  benefit 
of  it  in  this  sense  ;  that  however  informal  or  irregular, 
the  judge  was  called  upon  by  it  to  consider  and  decide 
the  question  of  jurisdiction  upon  the  motion  to  reject. 
I  also  construe  its  rejection,  as  a  decision  against  the 
prisoner  on  the  issue  of  law  which  it  purported  to 
raise.  When  this  is  done, .  I  think,  he  cannot  ask  more. 
The  rejection  of  the  plea  for  matter  of  form  shall  not, 
and  ought  not  to  be  allowed  to  put  aside  this  question 
of  jurisdiction.  The  absolute  want  of  jurisdiction  in 
any  form  or  upon  any  conditions,  is  confessedly  good 
cause  of  arrest  of  judgment,  and  the  execution  of  the 
sentence  in  this  case,  provided  no  jurisdiction  be  found, 
would  be  properly  characterized,  as  in  such  event  it 
was  indignantly  denounced  by  the  concluding  counsel 
for  the  plaintiff  in  error,  aajtidicial  murder.  This  im- 
portant and  interesting  question,  therefore,  lays  at  the 
threshold  of  our  enquiries ;  cannot  be  evaded,  and 
must  be  solved  by  us  some  way  or  other. 

It  clearly  and  solely  depends  upon  the  effect  and  ap- 
plication we  shall  give  to  the  act  of  27th  April  1867, 
Sess.  Acts  1866-7,  ch.  118,  p.  915.  It  is  entitled  ''an 
act  to  revise  and  amend  the  criminal  procedure."  It 
doubtless  grew,  in  a  great  measure,  out  of  the  emanci- 
pation of  negroes,  and  the  policy  of  obliterating  the 
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1M8.     pre-existing  differences  in  the   mode   of   prosecuting 

^erm."^  Criminal  offences  when  conmiitted  by   white  or  free 

— persons  on  the  one  hand,  and  slaves  on  the  other.    Ac- 

Phllips 

V.  cordingly,  it  commences  with  the  repeal  of  chap.  212 
oo^'ith^^  the  Code,  respecting  '^proceedings  against  negroes." 
See  Code,  p.  847.  It  was  doubtless  apprehended  that 
the  multiplication  of  criminal  trials  incident  to  this 
policy,  if  cognizable,  as  before,  in  the  Circuit  courts, 
might  abstract  too  much  time  from  their  civil  dockets ; 
and  this  apprehension  doubtless  led  to  the  transfer  of 
criminal  jurisdiction  in  the  main  to  the  County  courts. 
But  this  transfer  did  not  grow  out  of  any  legislative 
mistrust  of  these  higher  courts,  but  carried  with  it  a 
distinct  recognition  of  their  superior  adaptability  to 
such  trials,  in  giving  the  accused  the  right,  in  all  the 
graver  enumerated  felonies,  to  demand  a  trial  in  them. 
With  this  new  policy  of  making  all  felonies  triable,  in 
the  first  instance,  in  the  County  courts,  necessarily  fell 
the  structure  of  examining  courts ;  for  as  they  were 
composed  of  justices,  who  also  composed  the  court  hav- 
ing original  jurisdiction,  this  preliminary  examination 
was  superseded  as  cumbersome,  'and  inapplicable  to 
the  new  order  of  things.  Besides,  there  was  another 
recommendation  of  the  new  system  in  lessening  crimi- 
nal charges  ;  expediting  trials  for  felony,  by  ordaining 
them  to  be  had  at  '^any  term*''  of  the  County  courts, 
which  sit  monthly.  That  such  was  the  main  design  of 
this  act,  is  shown  by  its  first  clause  ;  at  the  outset,  it 
repeals  without  qualification  chapter  205,  entitled  "o/ 
examining  courts^ ' '  and  chapter  212, entitled  *  ^of proceed- 
ings against  negroes  y  "  and  then  proceeds  to  amend  and 
re-enact  by  the  same  titles,  and  numbers,  the  chapters 
of  the  Code  (with  these  two  exceptions),  from  201  (in- 
clusive) to  211  (inclusive)  concerning  criminal  pro- 
ceedings ;  thereby  conforming  to  these  prominent 
changes,  the  existing  provisions  of  law  in  the  Code. 
This  act  does  not,  as  is  usual,  take  effect  from  its 
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passage ;  but  its  operation  is  postponed  by  its  com-  ^868. 
mencing  clause  to  the  1st  of  July  1867.  What  effect  Term. 
it  is  to  have  upon  prosecutions  began  before  its  com-  p^^^^^^ 
mencement,  nowhere  appears  in  the  body  of  the  statute,  v. 
except  in  sec.  4  of  chap.  211,  whereby  a  discretion  is  commitu 
given  to  the  Circuit  court,  in  which  any  prosecution 
for  a  misdemeanor  or  for  any  felony  not  punishable 
with  death,  pending  therein  when  this  act  takes  effect, 
to  try  it  or  transfer  it  to  the  County  court,  &c.,  and  a 
peremptory  requirement  is  made  of  the^  Circuit  courts 
to  retain  trials  of  all  pending  prosecutions  for  capital 
felonies.  Sess.  Acts  1866-7,  p.  945,  §  4.  What,  there- 
fore, was  Ihe  intent  of  the  legislature  in  this  repeal, 
must  be  gathered  from  the  act  itself,  and  the  induce- 
ments to  it.  It  is  to  be  construed  as  a  whole,  and  all 
its  provisions  must  be  taken  together  to  arrive  at  its 
proper  interpretation.  The  fact  that  its  commencement 
was  appointed  for  a  future  day,  so  far  as  this  enquiry  is 
-concerned,  in  no  wise  distinguishes  it  from  an  act  tak- 
ing effect  upon  its  passage ;  for  it  is  manifest  that  at 
either  date  the  probability  would  be  equal  of  pending 
prosecutions  at  various  stages,  where  the  necessity 
would  arise  of  determining  how  far  they  were  affected 
by  the  repealing  law.  The  design  and  operation  of 
this  postponement  was  merely  to  give  a  proper  notice 
of  the  introduction  of  the  new  system ;  it  can  have, 
therefore,  no  bearing  upon  our  present  enquiry. 

There  are  two  views  to  be  taken  of  this  question, 
either  of  which  would  be  decisive  of  it : 

I.  First.  As  to  the  character  of  the  act,  whether  pro- 
spectwe  or  retrodpective.  This,  again  is  a  question  of 
legislative  intent,  for  it  is  not  doubted  that  it  is  in  the 
<5ompetency  of  the  legislature  to  make  its  laws  retroac- 
tive wherever  it  does  not  conflict  with  the  sanctity  of 
contracts  under  the  restrictions  of  the  Federal  and  State 
constitutions,  nor  with  the  prohibition  of  ex  post  facto 
laws ;  but  the  courts  uniformly  refuse  to  give  statutes 
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1868.      a  retroactive  construction  unlessthe  intention  is  so  clear 
^em.^  and  positive  as  by  no  possibility  to  admit  of  any  other 

construction.     Such  a  retrospective  interpretation  is 

V.  greatly  discouraged,  and  the  desire  and  elBtort  of  the 
con^'iui  ^^'^^^^  ^  ^  S^^^  *  statute  a  prospective  operation  only. 
Sedg.  on  Stat,  and  Const.  Law,  p.  193.  It  is  admitted 
that  the  repeal  of  chap.  205  is  absolute  ;  and  if  it  stood 
alone,  there  is  ample  authority  and  reason  for  asserting 
that  all  proceedings  under  the  old  law,  would  be  in- 
stantly abrogated  and  annulled  by  the  repeal.  But  this 
repeal  does  not  stand  alone ;  but  is,  as  I  have  endeaT- 
ored  to  show,  part  and  parcel  of  a  new  system  of  crim- 
inal procedure,  ordained  to  go  into  effect  on  the  1st 
July  1867.  This  repeal  is  plainly  consequent  upon  the 
change  of  the  commitment;  whereas,  under  the  old  law, 
it  was  a  commitment  for  examination;  now,  under  the  re- 
pealing law,  it  is  supplanted  and  superseded  by  a  com- 
mitment  for  trial.  Chapter  cciv.  of  the  Code,  so  far  as 
pertains  to  the  process  of  arrest,  bail,  examination  or 
trial  before  the  justice,  is  literally  copied  and  re-enacted 
dbwn  to  the  16th  section.  There  occurs  the  first  and 
fundamental  departure  from  the  old  procedure.  This 
16th  section  is  new  in  its  provisions,  while  the  succeed- 
ing sections  of  the  same  chapter  are  again  copied  from 
the  Code.  The  change  effected  by  this  16th  section,  is 
the  substitution  of  the  commitment  for  trial  in  place  of 
the  previous  commitment  for  examination.  It  is-the 
key  to  unlock  the  meaning  of  this  statute.  It  is  the 
initial  point  from  which  the  old  and  new  proceedings 
diverge.  And  the  moment  the  legislature  decided  t» 
commit  for  trial  and  not  for  examination,  examining 
courts  were  to  be  dispensed  with,  and  not  sooner.  Th^ 
abrogation  of  them,  and  the  institution  of  the  new 
mode  of  commitment  are  contemporaneous  in  enact- 
ment, and  inseparable  parts  of  the  new  law.  When- 
ever this  law  was  to  take  effect  as  to  the  commit- 
ment, it  also  took  effect  as  to  examining  courts ;  and  so 
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long  as  this  law  could  not  affect  or  alter  the  commitment     i88b. 
for  examination,  its  legal  concomitant  or  incident — the    ^^^j^ 

examininfi:  court — was  unrepealed.     Upon  what  com- 

mitment,  then,  was  this  act  of  April  27,  1867,  designed  v. 
to  operate?  There  seems  to  me  but  one  reasonable  QoM'ith 
answer — upoiicorn/rnitments  occurring  on  or  after  the  let 
day  of  July  1867.  Any  other  answer  would  seem  to 
inTolve  the  absurdity  of  conforming  by  way  of  antici- 
pation to  a  law  not  in  operation.  And  if  it  does  not 
i^ply  to  an  anterior  commitment  for  examination,  it 
would  be  incongruous  and  inconsistent  to  attribute  to 
it  a  retroactive  repeal  of  the  legal  consequence  of  such 
commitment  in  the  appointment  of  the  examining  court. 
In  conformity  with  this  reasoning,  it  was  very  forcibly 
urged  by  Mr.  Young  for  the  Commonwealth,  that  chap, 
ccviii.  in  ordaining  that  ''trials  for  felony  shall  be  in  a 
County  or  Corporation  court,"  applied  only  to  trials 
originated  by,  and  through,  this  new  form  of  commit- 
ment, and  not  to  trials  growing  out  of  the  pre-existing 
commitment  for  examination.  Thi«  interpretation  has 
certainly  the  merit  of  reconciling  apparent  conflicts  be- 
tween separate  provisions  of  the  statute,  and  relieving 
it  of  all  possible  embarrassments  in  its  operation  upon 
pre-existing  prosecutions.  I  am  therefore  of  opinion 
that  in  this  view  of  the  act  we  are  justified  in  restrict- 
ing its  operation  to  cases  of  commitment  after  its 
commencement,  and  excluding  therefrom  pre-existing 
cases  of  commitment  for  examination. 

n.  As  already  intimated,  there  is  another  view  of 
this  question,  which  may  be  legitimately  taken.  It 
conducts  to  the  same  conclusion,  and  fortifies  it,  though 
from  another  aspect  and  by  a  different  line  of  argu- 
ment. It  is  not  to  be  imagined,  or  believed,  that  the 
legislature  in  repealing  chapter  205  of  the  Code,  failed 
to  contemplate  or  provide  for  the  operation  of  such  re- 
peal upon  pending  prosecutions.  It  would  scarcely 
consist  with  a  proper  respect  for  that  body  to  suppose 


Digitized  by 


Google 


The 
Comm'lUi 


4524  COURT   OF   APPEAI^   OF   VIBGINIA. 

1868.     them  ignorant  of  the  fact,  that  this  repeal  would  catdi 

^rm.^  criminal  prosecutions  in  various   stages   of  progress, 

: where  it  mi^ht  be  neither  expedient  or  practicable  to 

Pbilips  r  r 

y.  abandon  them  and  adopt  the  new  proceedings  in  their 
stead ;  or  to  accuse  this  body  of  indifference  to  the 
obvious  diflSculties  against  which  it  was  their  province 
to  provide.  They  had  before  their  eyes,  in  the  Code 
they  were  revising  in  part,  the  general  chapter  of  Re- 
peal, ccxvi. ,  p.  86 1,  whereby  such  repeal  was  not  allowed 
'Ho  affect  any  prosecution,  suit  or  proceeding  pending 
on  the  day  of  its  commencement,  except  that  the  pro- 
ceedings thereafter  shall  conform,  as  far  as  practicable, 
to  the  provisions  of  this  act.  The  4th  section  of  chap- 
ter ccxi.,  it  is  contended  by  petitioner's  counsel,  is  the 
only  provision  that  was  intended  to  be  made  for  pend- 
ing prosecutions ;  but  its  inadequacy  to  that  end,  and 
its  failure  to  provide  for  any  other  cases  but  those  pend- 
ing in  the  Circuit  courts,  are  conclusive  to  rebut  and 
disprove  this  pretension.  Why  is  it  then  that  this  act 
contains  none  of  the  usual  provisions  for  preventing 
conflict  or  embarrassment  naturally  growing  out  of  the 
substitution  of  a  new  criminal  procedure  in  place  of  the 
old,  repealed;  while  at  the  moment  of  the  change,  it 
must  have  been  foreseen  that  prosecutions  would  be 
pending  in  every  conceivable  stage  ?  The  answer  is 
easy  and  ready ;  it  was  because  there  was  embodied  in 
the  Code  a  canon  of  statutory  construction,  which  di- 
rectly applied  to  this  case,  and  was  designed  to  remove 
all  such  difficulties.  It  was  designed  to  meet  contin- 
gencies ensuing  upon  repeals,  and  superseded  the  ne- 
cessity for  future  legislatures  undertaking  to  prescribe 
or  limit  the  operation  of  repealing  laws.  After  its 
adoption  in  the  Code,  it  was  thenceforth  to  be  taken  as 
a  part  and  limitation  of  every  repealing  statute,  as  much 
so  as  if  it  had  been  therein  re-enacted,  unless,  indeed, 
a  contrary  intent  should  appear  from  the  statute  itself. 
We  are  therefore  bound  to  construe  the  operation  of 
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this  repeal  as  governed  by  this  prescribed  rule  of  con-      ims. 
struction.     It  will  be  found  in  chapter  xvi.,  §  18,  p.  116,   ^erm.^ 


PhiUps 

V. 


under  the  head  of  ^^  Construction  of  Statutes.^'* 

I  shall  quote  only  so  much  of  its  language,  as  I  de- 
sign applying  to  our  present  enquiry,  omitting  for  the  Tiie 
sake  of  brevity  and  perspicuity  its  reference  to '  'offences, 
acts,  penalties,  forfeitures,  or  punishments  under  the 
former  law."  Thus  abridged,  it  reads,  *'No  new  law 
shall  be  construed  to  repeal  a  former  law,  as  to  any 
right  accrued  or  claim  arising  under  the  former  law, 
or  in  any  manner  whatever  to  affect  any  right  accrued 
or  claim  arising  before  the  new  law  takes  effect ;  save 
only  that  the  proceedings  thereafter  had,  shall  con- 
form, so  far  as  practicable,  to  the  laws  in  force  at  the 
time  of  such  proceedings,"  &c.  This  rule,  however, 
is  not  to  be  observed,  ''where  such  construction  would 
be  inconsistent  with  the  manifest  intent  of  the  legisla- 
ture." It  has  been  contended  that  this  rule  was  meant 
to  apply  to  cases  of '  'repeal  hy  implication^ ' '  or  construc- 
tive repeals ;  but  I  submit  that  its  language  is  too  broad 
and  comprehensive  to  admit  of  this  restricted  sense. 
Its  language  embraces  every  "new  law,"  repealing, 
whether  in  terms  or  by  implication,  a  former  law. 
Some  stress  is  laid  on  the  term  ^'construed^^  as  if  it  con- 
templated a  case,  where  the  fact  of  repeal  was  doubt- 
ful and  therefore  a  matter  of  construction ;  but  this 
restriction  conflicts  with  the  broad  design  of  this  sec- 
tion, which  was  to.  fix  and  limit  the  effect  of  re- 
pealing laws.  Again,  it  is  urged  that  this  section 
served  only  to  perpetuate  the  right,  &c.,  while  it 
changed  the  proceedings  ;  but  this  cannot  be  so ;  for  if 
the  right  were  independent  of,  and  separate  from,  the 
proceedings^  why  should  there  be  this  saving  of  thej9r<?- 
ceedvngsf  The  meaning  evidently  was,  that  the  rights 
which  were  inherent  in  the  proceedings  should  be  pre- 
served at  all  hazards  ;  and  the  proceedings  only  to  con- 
form to  the  new  law,  when  such  change  would  not  af- 
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180BL      feet  or  impair  these  rights.     The  provision  made  in  the 
^^^^  Code,  ch.  216,  p.  861,  §  2,  for  the  general  repeal  of  pre- 

vious  acts,  throws  light  upon  this  subject,  and  explains 

Y.  the  intention  of  the  legislature.  This  general  repeal 
commiui^*®  not  thereby  allowed  to  affect  "any  prosecution, 
suit  or  proceeding  pending  on  that  day,  except^^'  &c 
The  Report  of  the  Revisors  (p.  75-6,  and  note),  and  the 
action  of  the  legislature  thereon,  shows  that  this  18th 
clause  of  chapter  xvi.  was  designed  as  a  general  pro- 
vision to  the  same  end,  and  though  abbreviated^  was 
meant  to  have  the  same  operation  with  the  limitation 
in  the  general  repealing  act  of  the  Code.  The  history 
therefore  of  this  provision,  shows  that  it  was  designed 
to  meet  the  contingencies  upon  a  change  of  proceed- 
ings, whether  criminal  or  civil,  so  as  to  furnish  a  rak 
by  which  prosecutions  or  suits  might  proceed  under  a 
former  law,  though  repealed^  with  the  special  saving 
therein  stated.  It  is  not  unworthy  of  note,  that  while 
in  other  respects  discarding  tautologous  terms  from  this 
clause,  so  as  to  render  it  as  concise  as  possible,  the  leg- 
islature for  the  first  time  in  this  section  enlarged  the 
enumeration  by  adding  '^claims''*  to  ^'rights,^^ 

I  am  not  unaware  that,  in  the  construction  of  this 
clause,  it  is  usual  to  contend  for  a  distributive  render- 
ing of  its  language,  so  as  to  refer  these  two  terms  to 
civil  suits  alone.  I  am  not  prepared  to  assent  to  this, 
and  would  beg  leave  to  express  my  individual  views  of 
•it,  upon  which  my  brothers  express  no  opinion.  In 
the  first  place,  it  is  clear  that  the  preceding  enumera- 
tion of  < 'offences,  acts,  penalties,  forfeitures  and  punish- 
ments," is  not,  on  the  other  hand,  to  be  restricted  to 
criminal  cases  alone,  because  the  terms,  '*acts,  penal- 
ties and  forfeitures,"  are  referrable  to  many  civil 
remedies  or  proceeding.  It  seems  to  me  that  both 
classes  are  treated  interchangeably;  and  the  intent 
is  to  save  from  the  operation  of  .a  repealing  law 
^'the  rights  or  claims"  of  parties  either  in  a  public 
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prosecution  or  private  suit  pending  under  the  former     isee. 
law,  with  the  exception   indicated.     I  concede  that  we  ^^J^.*^ 

-cannot  well  conceive  of  an  accused  having  such  a  right 

to  a  particular  mode  of  trial  as  to  make  a  legislative  y. 
change  thereof  an  ex  post  facto  law,  and  therefore  un- 
constitutional. The  bare  statement  of  such  a  preten- 
sion, is  sufficient  to  refute  it.  This  was  Perry^s  case^  3 
Gratt.  632,  that  has  been,  in  this  connexion,  relied  on 
by  the  counsel  of  the  plaintiff  in  error.  All  that  it  de- 
cided was  that  a  change  in  the  mode  of  selecting  venires 
introduced  in  a  pending  prosecution,  was  not  ^o  post 
facto;  and  that  the  constitutional  inhibition  applied  to 
crimes  and  punishments  and  not  to  criminal  proceed- 
ings. While  this  case  negatives  the  idea  of  any  right 
of  the  accused  to  any  pre-existing  mode  of  trial  so  as 
to  divest  the  legislature  of  the  power  to  alter  it  in  con- 
sequence of  the  constitutional  prohibition  of  ex  post 
facto  laws  J  it  by  no  means  goes  to  the  extent  of  deny- 
ing that  there  may  be  ^ ^rights  or  claims^'*  of  the  accused 
that  are  to  be  preserved  and  respected  under  this  rule 
of  construction.  It  is  one  thing  to  assert  a  right  for 
the  accused  by  virtue  of  this  constitutional  provision ; 
and  quite  another  to  contend  in  his  behalf  for  rights  or 
i^laims  secured  in  pre-existing  proceedings  by  virtue  of 
this  rule  of  statutory  construction.  The  question  is 
not  whether  the  legislature  has  the  power  to  divest  such 
rights,  but  on  the  contrary,  whether  conceding  the 
power,  it  has  exercised  it ,  or  refrained  from  it  by  leaving 
them  to  be  adjusted  by  the  former  law  in  spite  of  its 
repeal,  and  through  the  eiatect  to  be  given  by  construc- 
tion to  the  repealing  law.  Hence,  it  does  not  conflict 
with  the  decision  in  Perry^s  case  to  hold  that  this  18th 
section  preserves  privileges,  rights  or  claims  arising  out 
of  and  attached  to  proceedings  under  the  former  and 
repealed  law. 

Now  at  the  time  .of  the  arrest  in  this  case,  the  justice 
was  necessarily  governed  by  the  old  law  ;  he  was  bound 
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1838.      to  conform  to  it.     It  was  not  for  him  to  anticipate  an  en- 
^erm."^  actment  to  take  effect  at  a  future  day.     It  will  not  do 

to  say,  that  by  his  authority  to  adiouni  the  trial  for  a 

V.  period  not  exceeding  ten  days,  he  could  conveniently 
comm'ith  ^*^®  passed  over  the  expiring  days  of  the  old  law. 
Such  a  device  with  such  a  purpose  would  have  beea 
justly  reprobated,  as  an  evasion  of  official  duty  and  m 
abuse  of  official  power.  It  was  incumbent  on  the  jus- 
tice and  so  made  by  the  12th  section  of  chap.  204,  &o., 
to  proceed  ^^so  soon  as  may  J<g"  with  the  examination  of 
witnesses,  &c.  ;  so  that,  in  my  view,  it  would  have  been 
reprehensible  and  unjustifiable  in  the  justice  to  have 
delayed  the  trial  before  him  for  any  such  purpose.  If 
the  old  and  the  new  law*  could  not  be  dove-tailed  to- 
gether, and  there  was  likely  to  be  embarrassment  or  dif- 
ficulty in  reconciling  them,  one  to  another,  it  wa* 
plainly  no  business  of  the  justice  ;  the  consequences, 
let  them  be  what  they  might,  rested  with  the  law  makers. 
He  could  not  go  out  of  or  beyond  the  existing  law. 
That  required  him  to  commit  for  examination.  The 
act  of  the  justice,  then,  in  sending  the  prisoner  to  an 
examining  court,  was  plainly  regular  and  unexception- 
able.  But  it  seems  this  court  convened  on  the  2nd  of 
July  1867,  after  the  repeal  of  the  chapter  authorizing- 
such  a  court  or  such  a  trial.  How,  then,  was  the  pris"- 
oner  affected  by  this  state  of  things  ?  While  I  do  not 
pretend  that  it  was  incumbent  on  him  to  assume  any, 
the  slightest  responsibility  in  giving  a  direction  to  his 
trial,  I  do  hold  that  this  examination  was  an  advan- 
tage or  privilege  to  him,  which  in  a  certain  event  he  was 
allowed  to  waive.  It  was  a  substantial  one.  Besides 
the  promptness  of  the  trial,  it  was  attended  with  this 
advantage,  that  upon  his  discharge  by  this  court,  "he 
could  never  thereafter  be  questioned  or  tried  for  the 
same  offence. "  This  view  is,  I  need  not  say,  predicated 
of  the  validity  and  legal  existence .  of  this  examining 
court.     With  the  advantage,  however,  of  trial,  the  ac- 
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cosed   necessarily  took  the  chances  and  incurred  the  isae. 

risk  of  being  remanded  for  further  trial.  ^Im."^ 
In  this  posture  of  affairs,  the  question  arises  whether 


Philips 

the  abrogation  by  repeal  of  examining  courts  should  be       v. 
allowed  to  affect  the  rights  or  claims  of  the  accused  to  commim 
such  trial,  arising  from  his  commitment  for  examina- 
tion under  the  former  repealed  law.     I  have  already  en- 
deavored to  show  that,  in  my  view,  these  ^  ^rights  or 
claimfp^  might  attach   to  criminal   as  well  as  civil  pro- 
ceedings.    If  so,  they  were  preserved  from  the  opera- 
tion of  the  repealing  law.     The  only  difficulty  is,  whe- 
ther  the  claim  of  the  accused  to  this  preliminary  ex- 
amination is  such  a  right  or  claim  as  was  meant  to  be 
preserved  to  him  by  this  rule  of  statutory  construction. 
I  am  of  the  opinion,  for  the  reasons  already  given,  that 
it  is.     If  then  the  prisoner   had  insisted  on  the  2d  of 
July  to  his  claim  to  this  trial,  by  virtue  of  the  former 
law,  could  it  have  been  legally  or  rightfully  refused  to 
him  ?     If   the   Commonwealth  had   chosen  to  disband 
the  examining  court,  because  annulled  by  the  act  of 
27th  April  1867,  would   it  not  have  violated  this  prin- 
ciple of  construction,  and  injuriously  affected  the  claims 
of  the  prisoner  ?     These  were  grave  and  difficult  ques- 
tions.    My  course  of  reasoning  has  sufficiently  indicated 
how  I  would  have  solved  them.     It  was  for  the  Com- 
monwealth, without  any  appeal  to  the  prisoner,  or  any 
presumption  from  his  silence,  to  take  her  own  course 
with  his  trial.     She   has  done  so ;  she  has  accorded  to 
him  the  privilege   of  this  trial,  and   has  thus  resolved 
whatever  doubt  rested  upon  the  case  in  the  prisoner's 
favor;  as  she  was  bound  to  do.     The  case  would  have 
been  different   if  the  accused  had  chosen  to  deny  the 
authority  for  this  examination,   and  asked   to  be  com- 
mitted for  trial  in  the  County  court;  and  in  such  event, 
doubtless,  the  same  consideration  would  have  dictated 
compliance  with  his  request,  and  displayed  the  propriety 
of  conforming  the  proceeding  to  the  new  law.     But  no 
84 
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1868.     such  step  was  taken  by  him  or  his  counsel;  and  the 
^er^^  Commonwealth  was  left  free  to  resolve  whatever  doubt 

miffht  be  aUeged  to  exist  in  the  matter  in  favor  of  the 

V.       prisoner  as  she  did.     Hence,  though  my  view  be  mcor- 
^  '^*,,^.  rect  as  to  his   title  to  this  examination,  it  must  be  ad- 

CJomm  Itn  ' 

mitted  that  he  has  no  cause  to  complain  of  the  course 
that  was  taken  under  the  circumstances.  The  result 
therefore  is,  that  he  was  legally  remanded  to  the  Gr- 
cuit  court  for  trial. 

But  when  he  got  there,  did  the  requirement  of  con- 
forming to  the  laws,  then  in  force,  demand  his  remit- 
ment  to  the  County  court?  I  will  not  say  that  his 
silence  or  acquiescence  in  the  examining  court  estopped 
him  from  thereafter  objecting  to  its  jurisdiction,  or  the 
legality  of  his  remanding.  But  in  pronouncing  upon 
the  rightfulness  of  his  arraignment  in  the  Circuit  court, 
I  do  insist  that  it  is  material  to  consider  that  he  raised 
no  question  by  habeas  corpus  as  to  the  legality  of  his 
imprisonment,  or  before  his  arraignment  challenged 
the  validity  of  the  sentence  through  which  he  reached 
the  Circuit  court.  Being  there  then  by  virtue  of  a 
proceeding,  the  benefit  of  which  he  had,  and  in  con- 
formity as  I  think  with  the  law  as  it  should  be  con- 
strued, he  was  bound  to  answer  to  the  indictment  in 
that  court.  Had  he  made  a  demand  upon  the  finding 
of  the  indictment  to  be  remitted  to  the  County  court 
for  trial,  the  question  would  have  arisen  whether  the 
proceeding  could  be  so  far  conformed  at  that  stage  to 
the  new  law.  But  he  made  no  such  demand.  It  seems 
on  the  contrary,  from  the  character  of  the  plea,  that  the 
prisoner's  counsel  avoided  the  averment  of  any  wish  or 
demand  on  his  behalf  for  a  trial  in  the  County  court 
Perhaps  it  may  have  been  inconvenient  to  distinctly 
prefer  such  a  demand,  as,  it  might  be  foreseen,  it  would 
most  probably  have  been  soon  followed,  if  granted,  by 
a  return  on  his  motion  to  the  same  court  for  final  trial. 
Therefore   the  silence  of  the  record  on   this  point  de- 
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notes  no  little  forensic  strategy,  of  which  none  can  lees. 
complain,  or  refuse  to  allow  the  prisoner  the  benefit,  if  ^^^^ 
any  can  be  derived  from  it.  But  it  was  the  province  of 
the  judge  to  forecast  and  to  avoid,  if  proper,  any  un- 
seemly shifting  of  the  judicial  scenes.  The  duty  of  '^^^ 
conforming  to  the  laws  then  in  force  pertained  to  his 
judicial  discretion,  into  the  proper  exercise  whereof  it 
is,  however,  our  business  to  enquire.  The  existence  of 
such  discretion  is  sufficiently  indicated  by  the  ex- 
press qualification,  ^^Bofar  as practicahle.^'^  If  the  Cir- 
cuit court  were  rightfully  in  possession  of  the  case, 
where  the  propriety  or  necessity  of  sending  it  back  ? 
As  the  prisoner  had  the  benefit  of  the  examining  court, 
without  any  challenge  of  its  validity  or  authority,  it 
was  in  consequence  thereof  he  was  triable  before  the 
Circuit  court ;  and  in  that  sense  it  was  not  practicable 
to  conform  to  the  new  law  in  this  particular. 

But  it  is  said  that  it  was  incumbent  upon  the  court, 
under  the  16th  section  of  chapter  207,  of  this  late  act 
to  ^^certify  the  indictment  as  soon  as  foimd  to  the  Court 
of  the  county  in  which  the  offence  is  charged  to  have 
been  committed." 

Without  pausing  to  solve  the  doubts  that  have  been 
suggested  upon  the  construction  of  this  section,  it  is 
sufficient  to  say,  that  it  d6es  not  embrace  all  cases.  For 
instance,  it  is  obviously  qualified  by  the  4th  section 
of  ch.  211,  retaining  for  trial  in  the  Circuit  court, 
pending  prosecutions  for  capital  felonies.  We  must, 
therefore,  construe  this  provision  in  connection  with 
other  parts  and  the  general  frame  of  the  act,  from 
which  I  infer  it  does  not  embrace  a  case  like  this  ema- 
nating from  an  examining  court,  and  thus  being  a 
proceeding  protected  from  the  operation  of  the  repeal. 
Had  this  examination  transpired  in  June,  the  case  would 
thereafter  have  been  pending  in  the  Circuit  court,  and 
as  such,  not  liable  to  the  operation  of  the  16th  section. 
The  examining  court  upon  remanding  weisfuTictus  officio; 
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i8«.      and  the  case  must  thereafter  have  been  in  the  Circuit 
^em.^  court,  to  which  it  was  remanded,  unless  indeed  there 

be  some  sort  of  judicial  Umbo  for  the  receptacle  of  such 

V.  cases.  This  then  would  have  been  a  case,  where  this 
commi'th  direction  broad  as  its  language  is,  would  not  have  ap- 
plied because  of  its  conflict  with  the  required  trial  in 
the  Circuit  court.  By  parity  of  reasoning  it  should 
not  be  construed  as  applicable  wherever  the  Circuit 
court  is  authorized  to  try.  Besides,  I  have  endeavored 
to  show  that  it  is  quite  immaterial  in  what  stage  the  re- 
peal should  happen  to  catch  the  proceedings  upon  a 
commitment  for  examination.  They  are,  thenceforth, 
to  follow  the  old  law,  except  so  far  as  the  court  shall 
find  it  practicable  to  conform  them  to  the  new. 

Further  it  has  been  asked,  what  function  does  the 
4th  section  of  chap.  211,  respecting  prosecutions  pend- 
ing in  the  Circuit  court,  perform  :  or  is  it  not  super- 
fluous, if  this  rule  of  construction  is  to  have  the  eflfect 
attributed  to  it  ?  There  is  another  and  distinct  opera- 
tion for  this  section  ;  it  is  by  no  means  superfluous. 
The  first  part  of  it,  confers  in  cases  of  misdemeanors, 
&c.,  a  discretion  to  try,  &c.,  and  the  concluding  sen- 
tence, if  not  used  ex  ahundanti  cautela^  has  the  effect  and 
was  so  designed,  to  take  prosecutions  for  capital  felo- 
nies out  of  the  saving  of  the  18th  section  of  chap.  xvi. 
of  the  Code  ;  so  as  to  relieve  the  court  of  any  necessity 
of  seeking  to  conform  the  proceedings  to  the  new  law. 
Besides,  it  has  been  seen  that  this  4th  section  of  chap. 
211,  of  the  late  act,  is  limited  to  the  Circuit  courts; 
whereas,  this  statutory  construction  has  a  wider  scope 
and  embraces  proceedings  elsewhere. 

From  this  two-fold  consideration  of  this  question  of 
jurisdiction,  I  feel  warranted  in  concluding  that  the 
Circuit  court,  to  which  the  prisoner  had  been  remanded 
for  trial,  had  jurisdiction  to  try  his  case,  notwithstand- 
ing the  repeal  of  examining  courts  by  the  late  act. 
I  have  thus  endeavored  to  dispose  of  the  only  ques- 
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tion  brought  up  to  us  as  a  matter  of  pleading  from  the     iws. 
record  of  the  first  trial,  which  owing  to  the  disagree-  ^^.^ 


The 
Oomm*Uh 


ment  of  the  jury,  was  a  mistrial.     I  come  now  to  con- 

aider  the  only  remaining  assignment  of  error  upon  the  v. 
record  of  the  second  trial,  which  eventuated  in  convic- 
tion and  sentence.  This  grows  out  of  the  seventh  and 
last  bill  of  exceptions  to  the  refusal  of  the  court  to 
grant  a  new  trial  for  irregularity  in  the  treatment  of 
the  jury ;  and  for  a  separation  of  the  jury.  The  sepa- 
ration consisted  in  this,  that  the  judge  having  allowed 
a  sick  juror  accompanied  by  a  sheriff,  to  leave  the  rest  of 
the  jury  and  sit  upon  the  portico  of  the  hotel,  where  the 
judge  joined  them,  and  soon  sent  the  sheriff  back  to  the 
jury  room,  saying  he  would  take  charge  of  the  juror  ; 
and  that  accordingly  the  judge  in  some  few  minutes 
accompanied  and  saw  the  juror  back  to  the  jury  room 
and  delivered  him  over  to  the  sheriff.  I  presume  the 
charge  of  ^Hrregvlarity  in  the  treatment  ofthejury^^  is 
limited  to  this  temporary  custody  of  the  juror  which 
the  judge  assumed  ;  and  has  no  reference  to  the  fre- 
quent kind  and  considerate  visits  he  made  to  the  jury 
room,  in  the  presence  of  the  sheriffs,  to  look  after  the 
comfort  of  the  jury,  enquire  after  the  sick,  and  accom- 
pany physicians  who  were  called  in  to  their  treatment. 
Such  attentions  were  altogether  proper,  and  have  not 
been  challenged,  in  the  argument  of  the  counsel  for 
the  plaintiff  in  error ;  so  that  in  view  of  the  generality 
of  the  charge  and  the  evidence  on  this  point  in  the 
record,  it  is  proper  to  state  that  this  objection  of  ir- 
regularity is  confined,  as  I  understand  it,  to  the  tempo- 
rary charge  which  the  judge  under  the  circumstances 
took  of  the  juror. 

This  brings  me  to  consider  what  are  the  powers  and 
duties  of  a  judge  respecting  a  jury  in  a  criminal  cause 
under  trial  before  him,  both  in  and  out  of  court.  It  is 
his  appropriate  function  to  preside  over  the  jury  while 
empanelled  in  court.     He  literally  has  the  custody  and 
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i8«.      oversight  of  them  while  sitting,  and  has  no  need  of  a 
^e^^  sheriflP  save  to  attend  a  juryman,  who  may  be  called  off, 

or  to  conduct  the  jury  to  their  room.     So  when  he 

V.  leaves  the  bench  for  a  recess  during  the  day,  it  is  not 
com^'ith  ^^^^^5  -'■  believe,  to  swear  the  sheriiats  in  charge  of  them, 
because  in  contemplation  of  the  law,  the  court  is  still 
in  session;  there  is  no  record  made  of  the  adjourn- 
ment ;  and  the  jury  is  still  under  the  charge  and  super- 
vision of  the  judge.  The  whole  term  is  in  like  con- 
templation of  law  but  one  day ;  and  if  it  were  possi- 
ble to  hold  a  continuous  session,  there  would  be  no 
necessity  of  confiding  the  jury  to  any  one  but  the  judge. 
He  is  the  high  and  responsible  functionary  entrusted 
with  the  conduct  of  criminal  trials,  and  bound  to  pre- 
serve the  purity  of  jury  trial  and  place  it  beyond  sus- 
picion of  all  improper  interference.  It  would  be  well 
for  the  protection  of  prisoners  and  the  behavior  of 
juries  if  it  were  possible  for  the  judge  to  keep  them. 
Instead  of  its  being  said,  he  is  the  last  man  who  should 
have  charge  of  a  jury,  he  is  the  first  and  best,  and  the 
very  one  to  whom  the  charge  is  confided  by  law.  But 
it  is  not  possible  for  him  to  discharge  the  functions  at 
all  times  ;  hence,  has  grown  up  the  custom  of  commit- 
ting the  jury  on  the  adjournment  of  the  court  for  the 
day,  to  the  sheriff  sworn  to  ^'keep  them,  and  neither 
speak  to  them  nor  suffer  any  other  person  to  speak  to 
them  touching  any  matter  relative  to  the  trial  until 
they  return  into  court.''  By  whom  are  they  thus  com- 
mitted ?  assuredly ,  by  the  judge,  *<with  the  consent  of 
the  prisoner  and  for  reasons  appearing  to  the  court." 
At  all  times,  in  and  out  of  court,  the  judge  is  construc- 
tively presiding  over  the  jury  and  protecting  their  de- 
liberations from  all  improper  influence.  No  one  but 
he,  has  charge  of  them  in  court ;  and  upon  adjourn- 
ment, it  is  his  order  by  which  they  are  committed  for 
the  night  or  interval  between  the  adjournment  and  sit- 
ting, to  the  sheriff  ;  and  it  is  by  his  authority  the  oath 
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is  required  of  the  officer  who  is  to  keep  them.  It  is  ise®. 
only  from  the  necessity  of  the  case  and  the  fitness  of  ^erm."^ 
things  they  are  taken  from  him  during  the  adjourn- 
ment of  his  court.  From  this  theory  of  his  office  in 
jury  trials,  it  can  scarcely  be  that  his  oversight  and 
superintendence  are  suspended  by  the  adjournment  of 
the  court.  He  has  many  legitimate  modes  while  in 
session,  through  instructions  and  charges  to  influence 
their  finding,  but  no  semblance  of  authority  to  ap- 
proach them  corruptly  ;  so  in  his  recess,  he  can  have 
his  eye  upon  them  and  exert  a  superintendence  over 
them  and  their  custodians  so  as  to  maintain  the  purity 
of  the  trial  and  the  sanctity  of  their  deliberations ;  but 
by  no  means  to  tamper  with  their  verdict  or  seek  pri- 
vately to  influence  them.  The  possibility  that  such 
abominable  practices  may  occur  on  or  off  the  bench, 
cannot  be  accepted  as  a  reason  for  doubting  or  impair- 
ing the  authority  which  the  law  gives  a  judge  for  quite 
a  different  purpose,  namely,  to  advance  rather  than  per- 
vert the  course  of  justice.  I  am,  therefore,  of  opinion 
that  it  is  in  the  competency  of  a  judge  out  of  court  as 
necessity  or  occasion  may  require,  to  direct,  super- 
intend and  charge  jurjrmen  and  other  officers  of  the 
court  in  matters  pertaining  to  their  official  conduct  and 
behavior  out  of  court ;  so  that  a  disobedience  of  his 
lawful  conunands,  in  such  respect,  would  be  an  obstruc- 
tion to  the  business  of  the  court,  and  a  contempt 
thereof.  Nor  is  there  anything  in  the  decisions  of  this 
court  that  have  been  quoted  to  that  end,  calculated, 
when  rightly  considered,  to  impugn  this  position. 
These  views  are  sustained  and  strongly  presented  in  a 
case  from  Wisconsin  {Barrett  v.  State^  i&c.^  1  Wise.  K. 
181),  which  I  quote  not  as  authority,  but  for  its  apposite 
reasoning  on  this  point.  The  question  was,  whether  the 
court  having  adjourned  to  the  next  day,  the  judge  upon 
being  informed  at  night  by  the  sheriff  that  the  jury  had 
agreed,  could  resume  the  business  of  the  court,  and  re- 
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1888.      ceive  the  verdict  in  open  court,  in  the  uaual  presence 
Term.^  of  the  prisoner,  &c.,  bat  in  the  absence  of  his  counsel 


The 
Comm'lth 


duriuff  the  nifi^ht  of  such  recess.     It  was  decided  that 

pbiups  ,         ,,        r-r  ^         ,        .  . 

V.       he  could ;  and  I  now  quote  a  passage  from  the  opinion 

of  the  court  as  apposite  to  this  (mse  and  corroborative 
of  my  position.  **For  all  general  purposes,  the  court 
is  considered  in  session  from  the  commencement  till 
the  close  of  the  term.  The  jurors,  officers  and  parties, 
are  all  under  its  direction.  To  hold  that  an  adjourn- 
ment for  refreshment  suspends  the  functions  of  the 
court  during  the  term  of  such  adjournment,  would 
be  to  open  the  door  to  a  multitude  of  evil  practices, 
and  to  throw  off  all  those  salutary  restraints  which  have 
been  found  necessary  to  the  due  and  solemn  adminis- 
tration of  justice.  Even  in  this  case,  the  jury  were  as 
much  under  the  control  and  protection  of  the  court 
after  its  adjournment  for  the  night  as  they  were  before 
it.  It  was  the  authority  of  the  court,  which  kept  them 
together  ;  and  that  authority  continued  from  the  time 
they  were  empanelled  till  they  were  discharged ;  as 
much  during  the  recess  as  during  the  active  labors  of 
the  court.  Suppose  between  the  hours  of  seven  and 
eleven  o'clock  of  the  evening  of  the  30th  of  March, 
the  room  in  which  the  jury  were  deliberating  had  been 
surrounded  by  rioters  or  tumultuous  persons  for  the 
purpose  of  influencing  their  deliberations,  or  of  inter- 
rupting their  discussions,  would  not  such  persons  be 
punishable  for  contempt  of  court  ?  Yet  they  could  not 
be  guilty  of  contempt  if  the  functions  of  the  court 
were  altogether  suspended." 

From  this  reasoning,  which  I  fully  sanction,  I  infer 
with  much  confidence,  that  upon  any  emergency  or  oc- 
casion occurring  out  of  court,  whereby  the  judge  is  prop- 
erly or  by  necessity  left  in  charge  of  a  juror  without 
the  presence  of  the  sheriff,  it  is  within  his  official 
province  to  take  such  charge ;  and  that  the  propriety  of 
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liis  conduct  in  this  instance,  as  in  others,  is  to  be  deter-      isae. 
mined  by  the  evidence.  Term.^ 


The 
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Let  us  now  apply  this  view  of  the  law  to  the  actual 

conduct  of  the  judge,  which  is  impeached  in  this  v. 
case.  The  trial  was  a  very  protracted  one.  The  jury 
was  empanelled  on  the  23d  day  of  June,  and  not 
discharged  till  the  9th  day  of  July.  It  was  com- 
posed of  men  drawn  from  distant  homes,  many  of 
whom  fell  sick  during  the  progress  of  the  trial.  The 
evidence  upon  the  application  for  a  change  of  venue, 
shows  that  they  were  surrounded  by  a  population 
whose  minds  were  inflamed  against  the  prisoner. 
There  had  already  been  one  mistrial.  There  was  every 
thing,  therefore,  in  the  situation  of  the  judge,  presiding 
over  such  a  trial,  to  admonish  him  to  unusual  vigilance 
in  watching  over  the  health  and  comfort  of  the  jury, 
and  to  repeat  his  cautions  to  the  sheriffs  to  keep  the 
jury  together,  and  guard  them  against  all  extraneous 
influences,  or  the  slightest  impropriety  of  behavior. 
Hence,  the  interests  of  the  Commonwealth  and  the 
prisoner,  the  cause  of  justice,  and  his  own  sense  of  con- 
venience and  duty,  all  conspired  in  requiring  of  the 
judge  in  this  remarkable  trial  the  frequent  precautions 
he  took  in  visiting  and  enquiring  after  the  sick  jurors, 
and  enjoining  on  the  sheriffs  the  utmost  strictness  and 
care  in  guarding  them  while  out  of  court.  This  was 
highly  commendable  and  natural.  It  has  no  semblance 
of  a  hanging  about  the  jury  room  to  pry  into  their  de- 
liberations, or  drop  some  guilty  whisper  to  influence 
their  verdict. 

The  consideration  of  these  circumstances  also  serves 
to  explain  and  justify  the  conduct  of  the  judge  in  this 
instance.  When  in  pursuance  of  the  indulgence- given 
the  sick  juror,  the  judge  found  him  with  the  sheriff  on 
the  public  portico  of  the  hotel  where  others  were  sit- 
ting, he  takes  a  seat  by  them  as  if  by  his  presence  to 
keep  off  intruders  and  prevent  all  improper  approach 
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1M8.     to  or  interference  with  the  juror.     But  after  the  twa 
^er^  sheriffs  keeping  the  jury,  had  withdrawn  from  the  joiy 

room  and  left  a  part  of  them  locked  up,  the  judge's  so- 

V.  licitude  for  their  wants  or  careful  custody,  was  again 
co^'itb  ^''O'^sed,  and  he  directs  the  sheriff  sitting  with  him  and 
the  sick  juror,  to  go  back  to  the  jury  room,  and  he 
would  take  charge  of  the  sick  juror.  I  cannot  think 
that  for  this  object  and  with  this  motive,  the  judge  was 
thereby  out  of  the  line  of  his  official  duties,  or  usurp- 
ing any  authority  that  did  not  belong  to  him  out  of 
•  court.  The  case  would  be  very  different  if  this  were 
corruptly  contrived  to  gain  the  opportunity  of  convers- 
ing with  the  juror  upon  the  subject  of  the  trial ;  but 
when  it  is  not  pretended  or  suspected  that  such  was 
the  case,  and  that  nothing  transpired  in  the  interview 
to  raise  the  slightest  conjecture  of  the  sort,  his  mo- 
mentary charge  of  the  juror  was  a  matter  of  strict  pro- 
priety and  necessity.  Far  distant  be  the  evil  day,  when 
corruption  shall  have  so  soiled  the  bench  and  tainted 
the  streams  of  justice  as  that  the  accidental  or  neces- 
sary presence  of  the  judge  with  a  juror  shall  not  be  re- 
ceived as  a  fair  presumption  that  no  wrong  was  done 
or  permitted,  but  on  the  contrary,  shall  be  accepted  as 
proof  of  tampering!  When  that  state  of  opinion  shall 
prevail,  all  respect  for  the  courts,  all  confidence  in  tiie 
administration  of  justice,  all  reverence  for  authority 
will  have  forsaken  that  department  of  the  public  serv- 
ice, usually  deemed  the  last  and  best  bulwark  of  pub- 
lic virtue  and  morals. 

But  it  is  said  to  be  dangerous  to  confide  to  a  judge 
such  power  and  discretion,  so  liable  to  be  perverted  to 
the  pollution  of  jury  trial.  This,  however,  is  true  of 
all  discretionary  power.  I  cannot  better  express  my 
view  than  in  the  language  of  a  recent  case  in  the 
Queen's  Bench,  (  Winser  v.  The  Queen^  ILaw  Rept's  Q. 
B.  309),  upon*  the  authority  of  the  judge  on  a  trial  of 
felony,  under  certain  circumstances,  to  discharge  ajury 
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for  disagreement,  &c.     Sir  Alexander  Cockburn,  C.  J.,      ises. 
said :   *<I  agree  that  our  rules  are  to  be  framed  to  keep  ^^.^ 

the  administration  of  justice  beyond  the  possibility  of 

corruption.  On  the  contrary,  if  a  rule  is  essential  for  v. 
the  convenient  working  of  the  administration  of  justice,  00^,1^2^ 
we  must  trust  to  the  honesty  of  those  to  whom  we  com- 
mit that  most  important  department  of  the  State.  We 
must  trust  to  the  means  we  have  of  punishing  corrup- 
tion and  dishonesty  if  we  find  it  operating  on  the 
minds  of  our  judicial  officers.  I  cannot  help  thinking 
that  .this  discretion  is  of  a  very  useful  and  salutary 
character.  We  must  trust  it  will  never  be  abused,  or 
if  unhappily  it  should  be  abused,  we  must  trust  to  the 
power  of  parliament  and  the  executive  for  punish- 
ing the  judge  who  would  act  so  dishonestly  and  cor- 
ruptly.'^ 

It  is  proper  to  take  some  notice  of  the  cases  that 
are  supposed  to  show  that  the  judge  has  not  the  power 
out  of  court,  which  the  view  I  have  taken  ascribes  to 
him.  These  cases  are  Sargent  v.  Roberts^  1  Pick.  R. 
337 ;  Fish  &  (mother  v.  8mitk^  12  Indi.  R.  663  ;  and 
Crabtree  v.  HazenboAigh^  23  HI.  R.  349.  The  first  was 
a  citse  of  a  virtual  instruction  sent  in  the  form  of  a 
letter  by  the  judge  to  the  jury  in  the  recess ;  the  second, 
of  the  judge  visiting  the  jury  in  their  room  and  giv-  | 
ing  them  instructions  in  the  absence  of  the  parties  and 
without  their  consent ;  and  the  third,  of  a  judge,  j^ho 
upon  being  sent  for  by  the  jury,  repaired  to  their  room, 
and  declined,  when  asked,  to  explain  the  meaning  of 
his  written  instructions.  The  true  principle  of  these 
decisions,  is  thus  expressed  by  Caton,  C.  J.  in  the  last 
case  :  *'the  policy  of  the  law  requires  that  all  the  pro- 
ceedings of  the  court  should  be  open  and  notorious 
and  in  the  presence  of  the  party,  so  that  if  he  is  not 
satisfied  with  it  he  may  take  exceptions  to  it  in  the 
mode  pointed  out  in  the  law  ;  and  not  be  put  to  extra-. 
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1M8.      neous  proof  to  show  that  an  error  had  been  committed 
^^^  in  a  secret  proceeding  and  in  fact  out  of  court. ' '    These 


cases  do  not,  therefore,  at  all  militate  a^inst  the  view 

Philips  '  ^ 

V.  I  have  taken  of  this  case, 
oommith  But  suppose  I  am  wrong  in  this  view  of  the  judge's 
authority  out  of  court  over  his  officers  and  jurors,  and 
that  we  are  to  consider  this  case  as  one  purely  of  the 
separation  of  the  jury,  and  as  if  the  juror  had  been 
left  with  some  other  person  but  the  judge  presiding 
over  the  trial  Upon  this  question,  there  are  a  great 
number  of  cases  abroad,  and  in  the  States  of  the  Union. 
Their  name  is  ^ 'legion;''^  and  we  are  indebted  to  the  re- 
search and  industry  of  counsel  for  a  particular  refer- 
ence to  them.  I  cannot  be  expected  to  review  thenL  I 
am  more  particularly  interested  in  the  state  of  our  own 
adjudications,  so  that  I  may  not  run  counter  to  them, 
or  unsettle  the  law  with  us.  If  it  be  conceded  to  the 
counsel  for  plaintiff  in  error  that  McCauVs  case,  1  Va. 
Cas.  271 ;  and  Overhee^scase^  1  Rob.  R.  756,  are  author- 
ity for  their  position  that  separation  per  se  vitiates  a 
verdict  in  a  criminal  cause,  it  must  be  allowed  that 
Martinis  case^  2  Leigh  745  ;  Mc  Carter^ 8  casej  11  Leigh 
633,  and  Thompson's  case^  8  Gratt.  637,  are  to  the  con- 
trary. I  do  not  interpret  Womdey's  case^  8  Gratt  712, 
as  settling,  as  it  is  contended,  this  conflict  of  authority. 
There  is  no  reference  to  the  prior  cases,  and  it  is 
manifest  that  that  case  was  decided  on  the  miscondact 
of  the  sheriff,  which  is  specially  animadverted  upon, 
and  censured.  In  this  unsettled  and  indeteraunate 
condition  of  our  cases,  I  think  we  are  authorized  to 
deduce  and  lay  down  a  rule  not  in  conflict  with  them, 
as  a  whole ;  and  in  harmony  with  the  general  current 
of  decisions  elsewhere.  And  that  rule  seems  to  me 
to  be  this  :  that  separation  out  of  the  custody  and  con- 
trol of  the  officer  iq  prima  facie  sufficient  to  vitiate  a 
verdict ;  and  that  it  is  incumbent  upon  the  Common- 
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wealth  to  refute  thdit presumption  by  disproving  all  pro-      1868. 
babilities  or  suspicions  of  tampering ;  unless,  indeed,   ^^^^ 

the  prisoner's  own  testimony,  as  in  Thompson^ 8  cdse^ 

should  be  sufficient  to  that  end.  This  principle,  I  v. 
think,  reconciles  our  own  cases,  and  comports  with  the 
general  current  of  the  cases  to  which  we  have  been 
referred.  .  It  is  an  ample  safeguard  of  the  purity  of 
jury  trial,  for  which  I  entertain  habitual  reverence  ;  and 
I  do  not  think  we  thereby  impair  the  weight  to  be  at- 
tached to  our  earlier  decisions. . 

In  the  application  of  this  principle  to  the  case  at  bar, 
I  do  not  think  there  is  a  rational  doubt  that  the  Com- 
monwealth has  by  the  testimony  of  the  juror  and  sheriffs 
most  satisfactorily  repelled  any,  the  slightest  presump- 
tion of  unfairness  or  tampeiing  in  the  transient  inter- 
view of  the  judge  with  the  sick  juror  ;  and,  indeed,  the 
counsel  of  the  plaintiff  in  error  distinctly  disclaimed 
any  suspicion  of  it.  On  the  contrary,  the  complaint  is 
of  the  separation  by  itself,  and  the  danger  of  such  a 
precedent.  It  is  also  alleged  that  there  is  a  peculiar 
hardship  in  this  case,  as  the  judge  is  required  to  pro- 
nounce on  his  own  conduct.  This,  however,  is  not  so. 
It  would  be  the  same  if  the  judge  were  to  misbehave 
towards  the  jury  in  open  court,  as  by  instructing  them 
on  the  weight  of  testimony,  or  indecorously  betraying 
to  them  his  leaning  in  the  cause. 

This  case  has  been  argued  at  great  length,  and  with 
eminent  ability.  I  have  not  been  able  to  notice  all  the 
points  of  the  argument,  or  comment  upon  the  many 
pertinent  authorities  that  have  been  laid  before  us.  I 
desire  to  acknowledge  my  obligations  to  counsel  for 
their  researches,  and  the  benefit  I  have  derived  from 
their  arguments.  It  is  not  that  I  slight  either  the  one 
or  the  other,  that  I  do  not  specially  notice  them ;  but 
because  they  lay  outside  of  the  immediate  discussions 
that  I  have  been  pursuing,  and  apart  from  the  view  that 
I  have  been  led  to  take  of  this  case. 


Digitized  by 


Google 


542  COUBT  OF   APPEALS   OF   YIBGINIA. 

180B.         It  only  remains  for  me  to  announce  my  opinion  that 
^^^^"^  this  record  does  not  furnish  ground  sufficient  to  set 
-  aside  the  verdict  and  award  the  new  trial  asked  for. 


PhlUps 


^'  The  other  j  udges  concurred  in  the  opinion  of  Hives j  J. 


The 
CommUth 


Judgment  affibbied. 
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Pdtmottd. 


1809. 


A.  C.  Smith  v.  R.  P.  Smith.  October 

Term. 
(Absent  Burnham,*  P.) 

October  12. 

1.  On  the  16th  of  March  1867,  H.  &  P.  merchants  in  New  York 
execute  a  deed  by  which  they  convey  to  S.  all  their  effects  in 
trust  to  pay  their  debts,  with  directions  to  take  possession  at 
once  and  proceed  to  execute  the  trust.  Part  of  the  effects 
are  g-oods  shipped  to  A.  and  W.,  commission  merchants  in 
Richmond,  Va.,  to  be  sold  for  and  on  account  of  H.  &  P.  On 
the  same  16th  of  March  R.  sues  H.  &  P.  in  Richmond,  and 
sues  out  an  attachment  which  is  served  on  A.  &  W.  as 
garnishees.  A.  is  not  in  advance  to  H.  &  P.  when  the 
attachment  is  served.  W.  has  advanced  on  the  goods,  but 
afterwards  s«;lls  them,  and  has  a  balance  in  hand  after  paying 
himself.  The  attachment  has  preference  over  the  deed,  and 
is  to  be  first  satisfied  out  of  the  proceeds  of  the  sale  of  the 
goods  in  the  hands  of  A.  &  W. 

On  the  16th  of  March  1867,  R.  P.  Smith  sued  out  of 
the  clerk's  oflBce  of  the  Hustings  court  of  the  city  of 
Richmond,  a  summons  against  Halsted  &  Putnam,  part- 
ners, in  an  action  of  assumpsit,  damages  $1,200;  and 
on  the  same  day,  upon  an  aflBdavit  made  before  the 
clerk  of  the  said  court,  that  the  defendants  were  justly 
indebted  to  the  plaintiff  in  the  sum  of  eight  hundred 
dollars,  with  interest  thereon  from  the  1st  of  March 
1867  till  paid,  and  that  the  defendants  were  non-resi- 
dents of  the  State  of  Virginia,  and  that  they  had  es- 
tate or  debts  due  them  in  the  city  of  Richmond,  Smith 
obtained  an  attachment  against  such  estate  and  debts. 
And  on  the  same  day,  the  attachment  was  served  upon 
H.  J.  Stone,  of  the  firm  of  Stone,  WUson  &  Foster  and 

*He  decided  the  cause  in  the  court  below. 
35 
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i8e».     A.  Y.  Stokes  of  the  firm  of  A.  Y.  Stokes  &  Co. ;  and 
^ij^^^^  they  were  summoned  as  garnishees. 

The  cause  was  regularly  proceeded  in  by  publication 

V.       against  Halsted  &  Putnam.     And  in  February,  A  C. 

R.p.smith  gmi(;ji^  jr^  ^a^  permitted  to  interplead  in  the  cause,  he 
claiming  the  effects  in  the  hands  of  the  garnishees  un- 
der a  deed  of  trust  from  Halsted  &  Putnam,  which  he 
claimed  gave  him  priority  of  claim  over  the  plaintiff. 
There  was  a  judgment  against  the  defendants  at  the 
April  term  1868  of  thecom^t,  for  six  hundred  and  ninety- 
one  dollars  and  twenty  cents,  with  interest  thereon  at 
six^^  cent,  per  annum  from  the  13th  of  March  1867, 
till  paid.  At  the  July  term  the  parties  dispensed  widi 
a  jury  afid  submitted  the  whole  matter,  as  well  of  fact 
as  of  law  upon  the  interpleader,  to  the  decision  of  the 
court ;  and  the  court  rendered  a  judgment  in  favor  of 
the  plaintiffs.  A.  C.  Smith  thereupon  filed  a  bill  of 
.  exceptions  to  the  judgment  of  the  court ;  and  spread 
the  evidence  upon  the  record. 

It  appears  from  the  evidence,  that  on  the  15th  of 
March  1867,  Halsted  &  Putnam,  who  were  partners  and 
merchants  doing  business  in  the  city  of  New  York,  ex- 
ecuted a  deed  in  that  city  by  which  they  conveyed  to 
A.  C.  Smith  all  their  partnership  property  of  every 
kind,  including  debts  due  to  them,  and  wherever  it 
might  be,  in  trust  to  pay  first,  all  their  partnership 
creditors;  putting  all  of  them  on  the  same  footing. 
And  they  authorized  and  directed  him  forthwith  to 
take  possession  of  the  premises  and  property,  and  to 
proceed  to  sell  the  same ;  and  also,  that  he  should,  as 
soon  as  possible,  collect  the  debts,  &c. ;  and  out  of  the 
proceeds  of  the  trust  property,  pay  first,  the  partner- 
ship debts,  and  then,  if  any  thing  remained,  the  indi- 
vidual debts  of  the  partners  as  directed  in  the  deed. 
And  to  enable  the  trustee  to  execute  the  trust,  they 
constituted  him  their  attorney  in  fact,  with  full  powers. 
This  deed  was  admitted  to  record  in  New  York,  on  the 
16th  of  March. 
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It  appears  farther,  that  prior  to  the  16th  of  March      1809. 
1867,  Hal8ted&  Putnam  had  consigned  to  A.  Y.  Stokes  ^^^ 

&  Co.,  and  Stone,  Wilson  &  Foster,  merchants  in  Rich- 

mond,  merchandise,  to  be  sold  by  these  firms  upon  com-      V™ 


mission  for  account  of  the  consignors.  A.  Y.  Stokes ^PSmith 
&  Co.  had  settled  their  account  of  sales  about  the  11th 
of  March,  and  had  then  paid  over  the  money  in  their 
hands  to  Halsted  &  Putnam.  They  then  had  other  mer- 
chandise so  consigned  to  them,  which,  or  nearly  the 
whole  of  which,  was  unsold  on  the  16th  of  March,  when 
the  attachment  was  served  upon  them ;  upon  which  they 
had  made  advances  to  Halsted  &  Putnam.  These  they 
afterwards  sold  ;  and  their  account  showed  that  the  net 
amount  of  sales  was  $2,149  57,  on  which  they  had  ad- 
vanced $1,314  10  before  the  service  of  the  attachment, 
leaving  the  net  balance  in  their  hands  $835  47.  Stone, 
Wilson  &  Foster  were  in  advance  to  HLalsted  &  Putnam 
on  the  16th  of  March,  when  the  attachment  was  served, 
$1,078  18 ;  but  on  that  day  they  had  in  their  hands 
merchandise,  which  they  afterwards  sold  for  $1,863  65, 
which  was  more  than  sufficient  to  repay  their  advances 
and  charges,  and  which  left  a  balance  of  $512  58  due 
to  Halsted  &  Putnam.  Both  these  firms  considered 
that  they  had  a  lien  upon  the  goods  consigned  to  them, 
for  advances  made  by  them ;  but  that  Halsted  &  Put- 
nam were  entitled  to  the  goods  upon  repayment  of  these 
advances. 

Upon  the  application  of  A.  C.  Smith,  jr.,  a  superse- 
deas to  the  judgment  was  awarded. 

N.  Howard^  for  the  appellant. 

A.  Johnston  and  Williams^  for  the  appellee; 

WnxouGHBY,  J.  The  statute  of  Virginia  prescribes 
(Acts  of  1866-7,  chapter  75,)  that  ''every  deed  of  trust 
conveying  real  estate  or  goods  and  chattels^  shall  be 
void  as  to  creditors  and  subsequent  purchasers  for  valu- 
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1889.      able    consideration  without  notice,    until  and  except 
^er^^  from  the  time  that  it  is  duly  committed  to  record  in  the 

county  or  corporation  wherein  the  property  embraced 

Acsmitii  jj^  such  contract  or  deed  may  be." 

R.p.smiui  This  statute  must  control  the  decision  of  this  case  ; 
for  although  the  deed  in  controversy  was  executed  in 
New  York  by  parties  residing  there,  there  being  no 
evidence  of  any  diflFerence  between  the  law  of  New 
York  and  our  own,  the  law  is  presumed  to  be  the  same 
as  here. 

If  this  is  a  deed  of  trust  contemplated  by  the  statute, 
conveying  the  goods  and  chattels  attached  by  creditors, 
it  is,  by  the  terms  of  such  statute,  void  as  to  such  ci  ed- 
itors, until  the  time  it  is  duly  admitted  to  record  as  pre- 
scribed. 

The  first  question  suggested  is,  whether  the  deed  in 
this  case  is  one  contemplated  by  the  statute.  It  diflFers 
from  many  deeds  of  trust,  in  the  fact,  that  it  required 
the  trustees  to  take  possession  forthwith  of  the  property 
conveyed. 

One  object  of  requiring  deeds  of  trust  to  be  recorded, 
no  doubt,  is  to  preclude  the  danger  that  otherwise 
might  exist,  that  third  persons  might  be  led  to  trust 
and  deal  with  the  party  in  possession  as  if  he  were  the 
real  owner,  when,  in  fact,  there  is  a  deed  in  existence 
showing  that  he  was  not.  But  I  think  we  cannot  say, 
especially  where  a  statute  is  so  broad  and  imperative  as 
this,  that  it  is  the  only  object. 

It  applies  to  all  creditors,  whether  they  have  notice 
or  not ;  4  Rand.  208;  and  whether  the  credit  was  ob- 
tained on  the  fact  of  such  possession  or  not.  It  is  true, 
that.in  most  of  the  States  it  has  been  held  that  posses- 
sion of  goods  thus  transferred  is  equivalent  to  a  record 
of  th^  deed;  but  this  may  be,  because  either  that  their 
statutes  permit  this  to  be  so,  or  because  such  posses- 
sion gives  notice  to  creditors  as  well  as  others  of  such 
transfer;  neither  of  which  reasons  is  applicable  here. 
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It  is  urged    that    an  assignment    might  have   been     1809. 
made  of  these  goods  and  chattels  by  writing  without  ^^^^ 

seal;  that  if  it  had  been  so  made  it  would  not  have -^ 

been  required  to  be  recorded  because  not  a  deed^  and      \, 
there   can  be   no  reason   why  the  mere  addition  of  a ^^smttii 
seal  should  render  it  necessary  to  have  it  recorded. 

Whether  it  would  be  required  that  an  assignment 
without  seal  should  be  recorded  it  seems  to  me  hardly 
necessary  to  enquire.  The  case  before  as  is  that  of  a 
deed.  That  and  that  only  is  the  foundation  of  the  ap- 
pellant's claim.  The  statute  says  that  a  deed,  to  have 
effect  against  creditors,  must  be  recorded.  If  the 
parties  had  elected  to  make  a  mere  assignment  instead 
of  a  deed,  we  might  have  had  a  different  question.  I 
do  not  see  how  the  argument  can  have  any  force,  ex- 
cept to  show  that  no  deed  of  trust  conveying  goods 
and  chattels  need  be  recorded^  notwithstanding  the 
statute,  for  the  same  thing  may  be  accomplished  by  a 
mere  assignment  of  goods  and  chattels,  or  a  transfer 
without  seal,  as  by  a  deed^  in  almost  any  case. 

In  Clark  v.  Ward  <&  others,  12  Gratt.  440,  a  deed 
similar  to  this  was  executed,  which  was  recorded  ;  but 
a  question  was  made  as  to  the  sufficiency  of  the  ac- 
knowledgment to  allow  it  to  be  recorded.  The  trus- 
tees had  taken  possession  of  the  goods,  had  held  pos- 
session for  several  months,  and  had  partially  executed 
their  trust,  when  an  attachment  was  levied  upon  them. 

This  court,  without  passing  upon  the  question  of 
the  sufficiency  of  the  certificate,  held — ''As  it  appeared 
from  the  evidence,  that  the  execution  of  said  deed  was 
accompanied,  or  in  good  faith  soon  followed,  by  a  de- 
livery of  the- personal  property  in  said  deed  mentioned, 
there  was  a  complete  and  valid  transfer  of  said  prop- 
erty to  the  trustees,  and  that  the  recording  of  the 
deed  was  in  no  wise  essential  to  the  protection  of  said 
property  against  the  demands  of  creditors  who  had  not 
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1809.     'acquired  liens  upon  the  same  before  the  said  transfer 
^erm.*^  was  consummated." 

'"     It  is  easy  to  imagine  cases  in  which  it  would  work 

v.       manifest  injustice,  and  be  against  the  policy  of  the 
^^•^™*'^  statute,  to  insist  upon  its  interpretation  according  to  its 
strict  letter.     This  is  so  with  almost  any  statute. 

It  may  be  supposed  that  a  storehouse  full  of  different 
articles,  may  have  been,  under  such  a  deed,  taken  posses- 
sion of  by  the  trustees,  and  have  been  sold  to  a  great 
many  different  purchasers,  and  have  passed  through  the 
hands  of  several  bona  fide  purchasers,  and  have  been 
scattered  far  and  wide  ;  that  such  trustees  have  fully 
completed  their  trust,  and  years  have  elapsed  since  the 
execution  of  the  deed,  the  creditors  all  the  time  making 
no  opposition  to  their  proceedings. 

Such  a  case  might  show  us  the  propriety  of  constru- 
ing such  a  statute  according  to  its  spirit  and  policy 
rather  than  to  insist  upon  its  strict  letter.  But  the  fact 
that  under  such  circumstances  a  deed  might  not  be 
required,  I  do  not  think  would  compel  us  to  hold 
that  where  no  actual  possession  had  taken  place,  when 
there  is  no  possession  except  what  might  be  regarded  a 
technical  possession  gained  by  a  delivery  of  this  very 
deed,  where  nothing  whatever  had  been  done  under  it 
and  the  rights  of  no  third  party  could  be  affected  there- 
by, in  the  face  of  this  statute  no  record  would  be 
required.  Now,  in  the  case  of  Clarh  v.  Ward^  although 
the  circumstances  were  not  as  extreme  as  the  case  sup- 
posed, yet  the  reasons  for  varying  from  the  letter  of 
the  statute  were  much  stronger  than  in  the  case  at  bar. 
I  do  not  think  that  it,  as  a  precedent,  requires  us  to 
deviate  from  the  letter  in  this  case. 

It  cannot  be  denied  that  the  principle  of  such  deci- 
sion as  there  stated,  logically  carried  out,  without  refer- 
ence to  the  facts  of  the  case  before  the  court  very  strongly 
supports  the  position  of  the  appellants  ;  but  the  fact 
that  the  court  went  beyond  the  letter  to  a  certain  extent,  , 
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does  not,  I  think,  require  us  to  go  a  good  deal  farther     i88». 
than  they  did  in  the  same  direction.     There  is  a  limit  ^em.*^ 

beyond  which,  even  elastic  substances  ought  not  to  be  — ■ 

extended  ;  and  it  seems  to  me  a  statute  so  inflexible  as       ▼• 
this,  was  sufficiently  extended  in  that  case. 

Suppose  that  it  be  admitted  that  actual  possession 
and  other  circumstances  sufficient  to  show  a  sale  and 
delivery  of  the  goods  assigned,  will  be  sufficient  as 
against  creditors.  And  perhaps  it  may  be  that  the 
principle  of  the  case  of  Clark  v.  Ward^  was,  that  cir- 
cumstances such  as  possession  and  a  partial  action  on 
the  part  of  the  trustee  with  the  acquiescence  of  the  as- 
signor were  sufficient  to  consummate  a  transfer  of  the 
title  which  ought  not  to  be  avoided  because  there  was 
also  a  void  deed  ;  yet,  even  this  would  not  sustain  the 
claim  of  the  appellants  in  this  case.  There  is  nothing 
on  which  to  stand  except  this  deed.  Even  the  techni- 
cal possession  which  they  may  claim  is  founded  upon 
this  deed  and  upon  this  alone.  Nor  can  I  see  upon 
what  principle  it  can  be  held,  that  because  the  trustee 
is  required  to  take  possession  forthwith,  the  deed  need 
not  be  recorded.  It  would  have  been  the  duty  of  the 
trustee  to  take  immediate  possession  if  this  provision 
had  not  been  inserted. 

If  these  views  be  correct,  it  may  be  admitted  that 
there  was  no  negligence  on  the  part  of  the  trustee  in 
taking  possession,  and  that  he  had  sufficient  excuse  for 
not  taking  actual  possession.  The  want  of  diligence 
on  his  part  might  have  been  a  circumstance  to  show  a 
fraud  as  against  creditors  ;  but  it  is  not  on  the  ground 
of  fraud  that  this  deed  is  sought  to  be  impeached. 

The  circumstances  of  this  case,  no  doubt,  do  show 
sufficient  diligence  on  his  part,  and  a  sufficient  excuse 
for  his  not  taking  actual  possession  forthwith,  and  the 
utmost  good  faith  on  the  part  of  all  the  parties  to  the 
deed.  Were  these  the  questions  in  the  case,  they  would 
very  likely  be  decided  in  his  favor.     But  the  question 
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1860.      is,  should  this  deed,  to  be  valid  as  against  the  creditors, 
Tenn'^   ^^I'd  heen  recorded? 

: —      Even  if  it  be  admitted  that  he  had  the  technical  poe- 

V.       session  by  a  delivery  of  the  deed  to  him,  whilst  such  a 

RP-Smith  possession  might  do  away  with  iheprimafacie  presump- 
tion of  fraud,  it  would  not  help  him  upon  this  questioiL 
All  these  circumstances  would  not  make  a  case  nearly 
as  strong  as  those  of  Clark  v.  Ward^  upon  which  such 
reliance  is  placed  by  the  appellants.  The  cases  of 
Wilt  V.  FrankHuy  1  Binn.  R  502  ;  Gihson  v.  Stevens^  8 
How.  U.  S.  R.  384 ;  and  other  cases  to  the  same  effect, 
cited  by  the  counsel  for  appellants,  present  the  questions 
rather  of  diligence  and  good  faith,  and  were  decided 
upon  the  ground  that  there  was  suflBcient  evidence  of 
both  in  those  cases  to  do  away  with  the  presumption  of 
fraud.  As  this  is  not^the  question  before  us,  I  do  not 
think  that  those  cases  are  applicable  to  this  enquiry. 

Another  view  of  this  case  was  very  ingeniously  taken 
and  very  elaborately  argued  by  the  counsel  for  appel- 
lants. It  was  urged  that  the  goods  having  been  con- 
signed to  commission  merchants  under  a  contract  on 
their  part  to  sell  the  same  and  account  to  the  consign- 
ors for  the  proceeds,  such  consignors  had  an  election 
either  to  demand  that  the  consignees  fulfill  such  con- 
tract and  render  such  account,  or  to  consider  the  goods 
as  their  own  subject  to  the  lien  of  the  consignees  for 
advances,  commission,  &c. ;  that  if  they  elected  the  for- 
mer, they  had  merely  a  chose  in  action  against  such 
consignees,  which  does  not  come  within  the  definition 
of  goods  and  chattels  according  to  the  statute ;  and  that 
thie  creditors  had  no  right,  by  a  levy  of  an  attachment 
upon  these  goods,  to  deprive  the  consignors  or  their 
trustee  of  such  right  of  election. 

There  is  no  evidence  in  the  case  that  any  such  right 
of  election,  if  it  existed,  had  been  exercised  before  the 
levy  of  the  attachment,  or  at  least  that  it  had  been  de- 
termined to  consider  the  claims  upon  the  consignees  ag 
merely  a  chose  in  action. 
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On  the  contrary,  the  evidence  tends  to  show  that  this      '8®- 

•^ '  October 

was  not  the  case.     The  affidavit  of  Thomas  Potts  is,    Term. 

that  such  consignees  had  on  hand  the  said  property 

*  ^belonging  to  Halsted  &  Putnam,"  the  consignors.  v. 

But  it  was  claimed  that  the  petitioner  had  the  right,  ^^smith 
which  had  passed  to  him  by  the  assignment  or  deed,  to 
make  such  election  even  after  the  levy  of  the  attach- 
ment, and  that  he  could  not  be  deprived  of  such  right 
of  election  by  such  attachment. 

Now  without  passing  upon  the  question  whether  a 
chose  in  action  comes  within  the  meaning  of  the  terms 
goods  and  chattels,  according  to  the  statute,  let  us  ex- 
amine the  situation  of  the  property  levied  upon  by  the 
attachment,  which  certainly  were  goods  and  chattels, 
and  the  relation  of  the  parties  to  the  property.  So  far 
as  they  were  concerned,  the  deed  not  having  been  re- 
corded, no  title  passed  by  such  deed  as  against  the  cred- 
itors, to  the  trustee,  at  the  time  of  the  attachment. 
Whatever  title  the  grantors  had  to  these  goods  and 
chattels  still  remained  in  them  ;  and  the  nature  of  such 
title  depended  upon  the  understanding  or  contract  be- 
tween them  and  the  commission  merchants. 

Now  what  is  the  general  understanding  when  goods 
are  consigned  to  commission  merchants,  to  be  sold  and 
an  account  to  be  rendered  of  the  proceeds  ?  Is  it  not 
plainly  that  no  title  passes  so  long  as  they  remain  in 
the  hands  of  such  merchants?  Such  merchants  act 
as  agents  with  power  to  sell  the  goods  and  transfer  the 
title  of  the  owner.  Even  if  this  relation  is  such  that 
they  are  bound  to  make  such  sale,  this  does  not  trans- 
fer to  them  the  legal  title  to  the  goods. 

Nobody  would  think  of  undertaking  to  hold  such 
goods  as  the  property  of  the  commission  merchants 
while  in  this  condition. 

I  think  it  very  plain,  therefore,  that  at  the  time  of 
the  levy  of  the  attachment  the  legal  title  to  these  goods 
was,  so  far  as  the  creditor  is  concerned,  in  the  consignor. 
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i8«.  It  seems  to  me  too  very  doubtful  whether  under  such 
^^^^  circumstances  the  consignors  had  a  right  to  elect  to  con- 
sider  the  eoods  as  belonmnff  to  the  consiOTces  without 

A.C.Slll1tll 

V.  their  consent,  and  to  be  in  a  position  to  claim  that  they 
R.p.smith  ac^jQunt  for  the  proceeds  whether  there  is  a  sale  or  not 
Even  if  they  had  such  right,  it  is  very  clear  that  the 
title  to  the  goods  would  not  pass,  nor  could  an  action  be 
maintained  until  such  an  election  was  made  known  to 
the  conmiission  merchants.  And  I  think  it  equally 
clear,  that  before  an  action  could  be  maintained,  the 
merchants,  after  such  election  should  be  made  known 
to  them,  have  a  reasonable  time  to  make  sale  of  the 
goods  and  account  for  the  proceeds. 

But  again  :  suppose,  for  the  sake  of  the  argument, 
that  at  the  time  of  the  levy  of  the  attachment,  the  con- 
signors had  the  peculiar  position  contended  for.  They 
then  have  the  right,  of  course,  to  have  the  title  of  the 
goods  in  them  of  their  own  volition,  even  if  it  is  not 
in  them  ;  'and  thereupon,  upon  paying  the  advances  and 
commissions  which  may  be  a  lien  upon  the  property 
to  take  it  into  their  possession.  Even  this  right  would 
amount,  to  say  the  least  of  it,  to  a  special  or  qualified 
property  in  the  goods,  which  I  think,  is  clearly  the  sub- 
ject of  attachment.  The  officer  acquires  the  right  to 
transmit,  first,  the  property  he  seizes,  and  has  just  such 
property  in  the  goods  as  the  debtor  had.  If  the  debt- 
ors had  the  right  of  election,  then  the  officer  seizes 
upon  and  acquires  this  right,  and  stands  in  their  places, 
and  can  assert  the  right  to  elect  to  consider  the  goods 
as  his  property,  and  to  sell  them  subject  to  the  lien,  as 
he  has  done.  In  no  possible  aspect,  it  seems  to  me,  can 
these  goods  be  considered  to  be  in  such  a  situation  as 
to  deprive  creditors  of  the  right  of  levying  upon  them 
by  attachment ;  and  I  cannot  see  upon  what  principle 
it  can  be  held,  that  because  thereby  the  debtors  may 
be  deprived  of  some  privileges  that  they  may  claim  to 
have  had  concerning  such  property,  this  should  deprive 
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the  creditors  of   such   right.     The  judgment  of  the     i889. 
court  below  should  therefore  be  affirmed.  Term.^ 


DoRMAN,  J.,  concurred  in  affirming  the  judgment.  y, 

R.P.  Smith 

Judgment  affirmed. 
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mchmwA. 


1870. 


^T^m^  DeVAUGHN  V.  DeVACGHN. 

January  24. 

1.  The  County  courts  are  courts  of  general  jurisdiction,  and  in 
proceeding  under  the  act,  ch.  110,  §  9,  Code  of  1860,  for  the 
assignment  of  dower,  it  is  to  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  court  had  jurisdiction  of  the 
case,  and  proceeded  regularly  in  it. 

2.  In  the  assignment  of  dower  to  the  widow,  the  assignment 
should  be  based  upon  both  the  annual  and  fee  Bimple  value  of 
the  property. 

3.  The  widow  is  not  entitled,  as  of  right,  to  have  the  mansion 
house  included  in  the  dower  assigned  to  her. 

At  the  January  term  of  the  County  court  of  Alex- 
andria county  for  1864,  on  the  motion  of  James  H. 
Devaughn,  one  of  the  heirs  of  William  Devaughn,  de- 
ceased, Wm.  B.  Price  and  two  other  persons  were  ap- 
pointed by  the  court  commissioners  to  assign  dower  to 
Susan  Devaughn,  widow  of  William  Devaughn,  deceased, 
in  the  real  estate  of  which  said  William  Devaughn  died 
seized  in  the  county  of  Alexandria,  Va.  And  at  the 
February  term  the  commissioners  returned  their  report ; 
and  it  was  ordered  to  lie  one  month  for  exceptions. 

At  the  March  term  of  the  court  Susan  Devaughn  filed 
exceptions  to  the  commissioner's  report  Of  these  the 
only  one  which  need  be  stated  is,  that  the  commission- 
ers did  not  assign  to  her  the  mansion  house  of  the  de- 
ceased, then  occupied  by  her  as  a  dwelling  house ;  as 
stated  in  the  report. 

It  appeared  from  the  report  and  the  schedule  and 
valuation  of  property  made  by  the  commissioners,  and 
returned  with  the  report,  that  the  property  consbted  of 


Digitized  by 


Google 


MILITARY   COUET   OF   APPEALS.  55T 

a  number  of  small  houses  in  Alexandria,  or  near  it ;  all     isto. 
of  which  was  valued  at  $14,700  ;  and  that  the  commis-  ^T^erm.^ 
sioners  assisnied   to   the  widow  four  houses  and   lots 

Devanffhn 

valued  at  $4,900:  the  dwelling  house  was  valued  at       v. 

$1,500.  Deyaufirhn 

At  the  April  term  of  the  court  the  exceptions  were 
overruled,  and  the  report  of  the  commissioners  was 
confirmed,  and  ordered  to  be  recorded. 

In  August  1867,  the  judge  of  the  Circuit  court  granted 
a  supersedeas  to  this  order  ;  and  at  the  November  term 
of  the  Circuit  court,  the  order  of  the  County  court  was 
reversed,  and  the  assignment  was  changed,  giving  to 
the  widow  the  dwelling  house,  instead  of  two  of  the 
tenements  allotted  to  her  by  the  commissioners.  From 
this  order  James  H.  Devaughn  obtained  a  supersedeas 
to  the  District  Court  of  Appeals  at  Fredericksburg ; 
where  it  was  reversed.  And  then  Mrs.  Devaughn 
brought  the  case  up  to  this  court. 

Brent  and  Wattles^  for  the  appellant,  insisted  : 

1.  The  order  of  the  County  court  was  not  the  judg- 
ment of  a  court  of  competent  jurisdiction. 

The  authority  of  the  County  court,  as  conferred  by 
the  Code,  is  special  and  summary,  and  being  ex  parte^ 
every  fact  essential  to  the  exercise  of  its  jurisdiction 
should  appear  affirmatively  on  the  record. 

The  Code  requires  that  the  ^ 'Court  of  the  county  in 
which  the  will  is  admitted  to  record,  or  administration 
of  his  estate  is  granted,"  shall  appoint  the  commis- 
sioners. Now,  this  important  jurisdictional  fact  is  not 
disclosed  by  the  record.  To  escape  this,  the  court  must 
presume  two  things ;  that  administration  was  granted 
on  the  estate  of  William  Devaughn,  and  that  also  it 
was  granted  by  the  County  court  of  Alexandria. 

In  StevensY.  Stevens^  3  Dana's  R.  371,  it  was  held  that 
'^the  jurisdiction  of  the  County  courts  (in  Kentucky), 
in  allotting  dower  is  special,  and  their  records  must 
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lam     show  every  fact  required  by  the  statute.     Thatcher  v. 

^^T^   P(^ell,  6  Wheat.  U.  S."  R.  119. 

Dcvauffhn      ^'  The  Order  of  the*  County   court  appointmg  the 

^-       commissioners,  and  the  report  of  the  commissioners, 
Devacurhn 

are  defective  on  their  face,  and  therefore  invalid. 

a.  The  order  directs  the  commissioners  to  assign 
dower  to  Susan  Devaughn,  in  real  estate  of  which 
her  husband  died  seized  in  the  county  of  Alexandria. 
The  order  should  have  been  to  assign  dower  in  all  his 
real  estate  in  Virginia.  The  commissioners,  in  accord- 
ance with  the  order,  assigned  dower  only  in  the  real 
estate  in  Alexandria.  It  may  be  that  this  was  all.  Bat 
it  ought  to  appear  so  affirmatively  on  the  record. 

h.  The  commissioners  assigned  dower  with  reference 
to  the  fee  simple  value  of  the  real  estate,  in  entire  dis- 
regard of  the  annual  rental  or  productive  value. 

In  Smith  V.  Smithy  5  Dana's  R.  179,  the  court  says, 
that  ^'in  assigning  dower,  regard  should  be  had,  not 
only  to  the  value  of  the  estate,  but  also  to  the  an- 
nual productiveness  of  the  several  parcels,  and  equal 
justice  in  all  respects,  done  to  the  widow  and  heirs  as 
near  as  may  be. "  Leonard  v.  Leonard^  4  Mass.  R.  533; 
Miller y.  Miller,  12  Id.  451 ;  Coxy.  McM^Min,  14Gratt 
82.     2  Daniel's  Ch.  Pr.  133,  136. 

3.  The  County  court  erred  in  not  assigning  to  the 
widow  the  mansion  house. 

Park  on  Dower  says  the  widow  is  not  entitled  to 
dower  of  the  capital  or  chief  mansion  :  Marg.  p.  250. 
But  this  applies  only  to  a  baronial  castle,  constructed 
for  public  defence. 

If  there  were  no  other  residence,  the  heii*  at  com- 
mon law  was  bound  to  furnish  her  with  one. 

Park  on  Dower,  marg.,  p.  224,  n.  x.,  referring  to  the 
Woman's  Lawyer.  Gerrard  v.  Gerrard,  1  Ld.  Ray.  72, 
5  Mod.  64. 

Comyn's  Dig.,  3   vol.    574,    we   find  the  following ; 
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< 'So  a  wife  shall  be  endowed  of  the  chief  mansion      isro. 

a,nuan 
Term. 


or  messuage  of  her  husband."  January 


^'Tho'  it  be  a  castle  ;  for  Magna  Charta,  sec.  7,  shall   -- 
be  understood  only  of  a  castle  for  the  defence  of  the       v. 

realm."  Devauffhn 

"Tho'  it  be  the  capital  seat,  where  her  husband  was 
a  baron  of  the  realm  ;  for  caput  haroniae^  is  understood 
of  the  principal  seat  of  feudal  baronies  given  by  the 
king  to  be  held  for  the  defence  of  the  realm." 

In  JiggitU  v.  JiggittSy  40  Miss.  R.  718,  Handy,  C.  J. 
delivering  the  opinion  of  the  court,  says:  ^ 'There  is 
no  error  in  the  decree  in  allotting  to  the  widow  the 
exclusive  possession  of  the  dwelling  house,  and  other 
improvements  attached  to  it,  in  which  the  deceased  re- 
sided, at  the  time  of  his  death. 

''There  appears  to  be  no  suflScient  proof  in  the  rec- 
ord that  manifest  injustice  would  be  done  to  the  chil- 
dren of  the  deceased  by  giving  the  dwelling  house  and 
premises  to  the  widow.  Prima  facie  it  is  her  legal 
right  to  have  possession  of  them." 

Bea^h^  for  the  appellee,  refeiTed  to  the  opinion  of 
Tucker,  P.  in  Fisher  v.  Bassettj  9  Leigh  119,  to  show 
that  where  a  court  has  jurisdiction  generally  over  any 
subject  matter,  and  its  jurisdiction  in  a  9pecial  instance 
depends  upon  particular  facts,  the  presumption  is  that 
the  court,  in  assuming  jurisdiction,  determined  these 
particular  facts  correctly.  He  insisted  that  the  County 
court  has  general  jurisdiction  over  the  subject  matter 
of  appointing  commissioners  to  assign  dower.  Its  ju- 
risdiction in  any  case  depends  upon  a  question  of  fact, 
viz  :  whether  it  was  granted  administration,  &c. ,  on  the 
decedent's  estate.  Before  determining  its  jurisdiction 
in  the  particular  case,  it  must  decide  this  fact ;  and  if  it 
takes  jurisdiction,  it  must  have  decided  the  case  affirm- 
atively ;  and  all  presumptions  are  in  favor  of  that  de- 
cision.    For  a  full  discussion  of  ttie  character  of  Vir- 
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1870.      ginia  County  courts,  he  referred  to  Harvey  v.  Ty/^r, 

^"^^^Z^.    2  Wall.  U.  S.  R.  328. 

" 2.  He  insisted  further : — ^That  if  the  decedent  had 

V.  not,  in  fact,  any  real  estate  out  of  Alexandria  county, 
the  order  is  confessedly  good  in  form  and  effect.  That 
it  did  not  appear  he  had  any  other  real  estate ;  that  there 
is  nothing  to  justify  the  presumption,  in  the  absence  of 
all  proof,  against  the  validity  of  the  order  in  this  partic- 
ular ;  and  an  order  is  not  to  be  reversed  because  it 
possibly  might  have  been,  but  only  when  it  clearly  is, 
erroneous. 

He  insisted  further,  that  it  does  not  appear  that  the 
commissioners  acted  in  disregard  of  the  annual  value 
of  the  property.  It  is  true  they  regarded  the  fee 
simple  value  of  the  property,  but  there  was  no  impro- 
priety in  their  so  doing.  The  court  will  not  presume 
any  unfairness  in  this  respect ;  especially  in  the  absence 
of  any  exception  on  this  point  by  the  widow,  at  a  time 
when  it  was  competent  to  show  the  truth  of  the  case  by 
proof. 

3.  He  insisted  further,  that  the  widow  was  not  enti- 
tled to  claim  that  the  mansion  house  should  be  allotted 
to  her  as  a  part  of  dower.  That  the  heir  has  a  right  to 
make  the  assignment  where  he  pleases,  provided  it  be 
full  and  fair.  Tuck.  Com.,  Book  2,  ch.  6,  p.  64, 
title  Dower. 

DoRMAN,  J. ,  delivered  the  opinion  of  the  court : 
On  the  application  of  James  H.  Devauglyi,  one  of  the 
heirs  of  William  Devaughn,  and  one  of  the  appellees 
in  this  cause,  the  County  court  of  Alexandria  county, 
under  the  ninth  section  of  chapter  110,  of  the  Code  of 
1860,  appointed  commissioners  to  assign  to  the  appel- 
lant, her  dower  in  the  estate  of  which  her  husband, 
William  Devaughn,  died  seized.  Under  this  order  of 
appointment,  the  commissioners  set  off  to  the  appel- 
lant as  such  widow,  four  houses  and  lots  in  the  city  of 
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Alexandria,  which  four  houses  and  lots  constituted  ex-     ism 
actly  one  third  part  of  the  appraised  value  of  the  whole  ^  T«m^ 

estate,  of  which  William   Devaughn  was  seized  at  his 

death.  To  this  report  and  assignment  of  dower  by  the  y, 
commissioners,  the  appellant  excepted  in  the  said  County  i>«vaufiriin 
court,  on  the  grounds  presented  on  page  twelve  of  the 
printed  record  ;  which  exceptions,  at  a  subsequent  tenn, 
the  said  court  overruled,  and  confirmed  the  commis- 
sioner's report  and  ordered  it  to  be  recorded.  From 
this  order  of  the  County  court,  the  appellant  took  an 
appeal  to  the  circuit  court  of  Alexandria  county,  on 
the  grounds  stated  on  the  third  page  of  the  printed  rec- 
ord. After  hearing  the  cause,  the  said  Circuit  court 
reversed  and  annulled  in  part,  the  order  of  the  County 
court,  and  proceeded  to  make  another  assignment  in 
part,  giving  the  widow  the  mansion  house  in  lieu  of 
two  houses  and  lots  assigned  to  her  by  the  commission- 
ers under  the  order  of  the  County  court.  From  this 
judgment  of  the  said  Circuit  court,  the  appellees  took 
their  appeal  to  the  District  court  for  the  fifth  district ; 
which  judgment  of  the  Circuit  court  the  District  court 
reversed  and  annulled,  and  affirmed  the  judgment  of 
the  County  court,  and  the  assignment  of  dower  made 
by  the  conmiissioners  under  its  order. 

By  appeal  from  this  judgment  of  the  District  court, 
the  case  is  brought  to  this  court,  and,  in  the  printed 
statement,  the  following  grounds  of  appeal  and  error 
are  assigned: 

First.  The  order  of  the  County  court  was  not  the 
judgment  of  a  court  of  competent  jurisdiction. 

Second.     The  order  of  the  County  court,  appointing 
the  commissioners  and  the  report  of  the  commissioners  . 
are  defective  on  their  face  and  therefore  invalid. 

Third.  The  County  court  erred  in  not  assigning  the 
widow  the  mansion  house. 

In  determining  the  validity  of  the  first  ground  of 
aUeged  error,  it  becomes  necessary  to  enquire  into  the 
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187a     jurisdiction  of  the  County  courts  in  this  State.     Inex- 
^^rau^  amining  the  judiciary  system  of  Virginia,  it  at  once  be- 


comes apparent,  that  from  its  earliest  history,  the 
V.  County  court  was  an  especial  favorite  of  the  people, 
Devanirhn  ^^^  their  legislators  invested  it  with  the  most  extensive 
powers.  In  the  minds  of  the  people,  it  early  became 
identified  with  their  highest  interests.  It  was  esteemed 
a  sort  of  palladium  of  their  liberties  ;  a  tower  of  safety 
for  the  deposit  of  their  most  sacred  rights ;  and  was 
endeared  to  them  by  association  with  the  proudest 
names  in  their  history,  names  familiar  to  them,  and  in 
honoring  whom  the  nation  exalted  itself. 

Hence,    as  early  as  1792,  an  act  passed  the  general 
assembly,  '^reducing  into  one,  the  several  acts  concern- 
ing the  County  and  other  inferior  courts  of  this  Com- 
monwealth."     The    extent  of   the   powers  thus  con- 
ferred is  fully  presented  in  that  act,  the  fifth  section  of 
which,  reads :  ^'The  justices  of  any  such  court,  or  any 
four   of  them   as  aforesaid,  shall  and  may  take  c<^. 
nizance  of,  and  are  hereby  declared  to  have  power,  au- 
thority and   jurisdiction,    to  hear  and   determine  all 
causes  whatsoever  now  depending,  or  which  shall  here- 
after be  brought  in  any  of  the  said  courts  at  the  com- 
mon law  or  in  chancery,  within  their  respective  coun- 
ties or  corporations,  and  all  such  other  matters,  as  by 
any   particular  statute  is,  or  shall  be  made  cognizable 
therein  ;"  and  in  the  seventh  section,  the  act  further 
provides  :   '*The  said  courts  shall  be  held  at  their  several 
respective  places,  in  every  year,  except  as  hereinafter 
excepted,  for  the  trial  of  all  presentments,  criminal  pros- 
ecutions, suits  at  common  law  and  in  chancery,  when 
the  sum  exceeds  twenty  dollars  or  eight  hundred  pounds 
of  tobacco,    now  depending,  or  which  shall  hereafter 
be  brought  in  any  of  said  courts."     In  section  five  of 
the  above  named  act,  criminals  of  a  specified  class  are 
exempted  from  trial  before  these  courts. 

In  the  several  Codes  of  1819,  1849  and  1860,  cvea 
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down  to  the  acts  of  1866-7,  this  same  extended  juris-     im, 
diction  is  continued  and  confirmed  to  the  County  courts  "^^"^^ 

in  all  civil  causes.     So  partial  has  the  Virginia  legisla- ~ 

tion  been  to  this  County  court  system,  as  to  have  made  ^^^^'^^ 
it  the  general  depository,  the  f  oimtain  head  of  power,  i^«^'i«^'in 
from  which,  from  time  to  time,  they  have  diverted 
some  streams  into  other  seemingly  less  favored  chan- 
nels. And  it  is  a  noticeable  fact,  that  in  the  last  acts 
of  1866-7  the  general  assembly  conferred  upon  the 
Circuit  courts  concurrent  jurisdiction  with  the  County 
and  Corporation  courts,  ^'in  all  cases  in  chancery  and 
all  actions  at  law." 

Prom  these  numerous  acts,  thus  continued  from  its 
existence  as  a  State,  it  is  apparent  that  the  County 
courts  of  this  State  are  courts  of  the  most  general  ju- 
risdiction in  all  civil  causes ;  inferior  only  because  their 
judgments  can  be  reviewed  by  an  appellate  tribunal, 
and  in  no  sense  courts  of  special  and  limited  powers, 
and  wholly  diiSfering  from  the  County  courts  of  most  of 
the  States.  From  the  earliest  time  to  the  present,  they 
have  been  invested  with  the  most  extensive  powers 
such  as  are  elsewhere  conferred  upon  courts  of  Common 
pleas,  Circuit  and  Chancery  courts.  See  Harvey  v.  7y- 
ler^  2  Wall.  U.  S.  R.  328.  In  courts  of  general  juris- 
diction, the  rule  of  law  is,  * 'that  every  presumption, 
not  inconsistent  with  the  record,  is  to  be  indulged  in 
favor  of  the  jursdiction." 

But  by  the  counsel  of  the  appellant,  it  is  urged  that 
«'the  authority  of  the  County  court  in  this  case  is  spe- 
cial and  summary,  and  being  ex  parte^  every  fact  essen- 
tial to  the  exercise  of  its  jurisdiction  must  appear  affii*m- 
atively  upon  the  record."  The  statute  authorizes  the 
assignment  of  dower  to  the  widow  by  the  heir,  or  by 
application  to  the  court  in  which  the  will  is  admitted 
to  record,  to  have  the  same  assigned  by  commissioners. 
The  County  court  has  general  jurisdiction  over  the  pro- 
bate of  wills,  and  admits  them  to  record.     Though  the 
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187a     power  to  appoint  these  commissioners  for  the  assign- 
^^w7  ™®^^  of  dower  was  conferred  by  statute,  yet  the  rule  of 

law  is  still  applicable.     In  the  case  of  Harvey  v.  Tyler^ 

V.  the  court  declare,  ''in  all  those  cases  where  the  new 
Dcvanirbn  powers  thus  Conferred  are  to  be  brought  into  action,  in 
the  usual  form  of  common  law  or  chancery  proceed- 
ings, we  apprehend  there  can  be  little  doubt  that  the 
same  presumptions,  as  to  the  jurisdiction  of  the  court 
and  the  conclusiveness  of  its  action,  will  be  made,  as  in 
cases  falling  more  strictly  within  the  usual  powers  of 
the  court." 

In  the  case  of  Voorhees  v.  The  Bank  of  the  United 
States^  10  Pet.  U.  S.  R.  449,  the  validity  of  a  sale  of 
certain  property  in  Ohio,  under  a  foreign  attachment 
was  questioned,  on  the  ground,  that  the  record  of  the 
court,  in  which  the  attachment  proceedings  were,  did 
not  show,  that  the  steps  required  by  the  statute  prior 
to  a  sale,  were  taken.  In  that  case  the  defendant  was 
a  non-resident.  His  land  was  levied  on,  condemned 
and  sold,  as  far  as  it  appeared  by  the  record  in  the 
cause,  without  an  affidavit,  without  notice  by  publica- 
tion, without  his  being  called  at  three  different  terms 
of  the  court,  and  without  waiting  twelve  months  from 
the  execution  of  the  writ  before  the  sale  ;  all  of  which 
were  required  by  the  statute  authorizing  the  proceed- 
ings. In  the  absence  of  jurisdiction  over  the  person 
of  the  defendant,  the  record  did  not  show,  that  these 
important  provisions  for  the  protection  of  his  rights 
were  performed.  Counsel  contended,  that  all  these  re- 
quisitions of  the  statute  must  not  only  have  been  car- 
ried out  before  the  court  had  power  to  order  a  sale  of 
the  property  attached,  but  that  the  record  must  show 
their  performance.  In  reply  to  this  position  the  court 
said,  ''The  provisions  of  the  law  do  not  prescribe, 
what  shall  be  deemed  evidence  that  such  acts  have 
been  done  ;  or  direct  that  their  performance  shall  ap- 
pear upon  the  record.''     They  proceed  to  state,  *'We 
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do  not  think  it  necessary  to  examine  in  the  attachment      i87o. 
suit,  for  evidence  that  the  acts  alleged  to  have  been'^^S^^ 

omitted  appear  therein  to  have  been  done.     Assuming 

the  contrary  to  be  the  case^  the  merits  of  the  present  v. 
controversy  are  narrowed  to  the  single  question,  whether  ^^^^«^*^° 
the  omission  invalidates  the  sale.  The  several  courts  of 
C!ommon  pleas  of  Ohio,  at  the  time  of  these  proceed- 
ings, were  courts  of  general  jurisdiction  ;  to  which  was 
added  by  the  act  of  1805,  the  power  to  issue  writs  of 
attachment,  and  order  a  sale  of  the  property  attached, 
on  certain  conditions ;  no  objection,  therefore,  can  be 
made  to  their  jurisdiction  over  the  case,  the  cause  of 
action,  or  the  property  attached." 

The  court  adds  this  general  proposition :  *^There  is 
no  principle  of  law  better  settled,  than  that  every  act 
of  a  court  of  competent  jurisdiction  shall  be  presumed 
to  have  been  rightly  done,  till  the  contrary  appears." 
In  the  case  of  Grignon^a  lessee  v.  Astor  et  als, ,  2  How.  U. 
S.  R.  319,  the  validity  of  a  sale  of  land,  under  an  order 
of  the  County  court  of  Michigan,  by  an  administrator  for 
the  payment  of  debts,  was  called  in  question.  The 
court  say,  ''After  the  court  has  passed  upon  the  repre- 
sentation of  the  administrator,  the  law  presumes,  that 
it  was  accompanied  by  the  certificate  of  the  judge  of 
probate,  as  that  was  requisite  to  the  action  of  the  court ; 
their  order  of  sale  is  evidence  of  that  or  any  fact  which 
was  necessary  to  give  them  power  to  make  it ;  and  the 
same  remark  applies  to  the  order  to  give  notice  to  the 
parties.  This  is  a  familiar  principle  in  ordinary  ad- 
versary actions." — *'And  the  principle  is  of  more  uni- 
versal application  in  proceedings  in  rem^  after  a  final 
decree  by  a  court  of  competent  jurisdiction  over  the 
subject  matter." — ''These  principles  are  settled  as  to 
all  courts  of  record,  which  have  an  original  general 
jurisdiction  over  any  particular  subjects  :  they  are  not 
courts  of  special  or  limited  jurisdiction ;  they  are  not 
inferior  courts  in  the  technical  sense  of  the  term,  be- 
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isro.     cause  an  appeal  lies  from  their  decisions." — "These 
^^r^*  principles  have  been  applied  by  this  court  to  sales  made 

under  the  decisions  of  Orphans  courts ;  where  they 

^^^^^'^^  have  power  to  judge  of  a  matter  of  fact,  they  are  not 
Derauirhii  required  to  enter  on  record  the  evidence  on  which  they 
decided  that  fact.''  Such  has  been  the  uniform  cur- 
rent of  adjudications  in  the  Supreme  court  of  the 
United  States,  and,  it  is  believed,  those  of  most  of  the 
States  have  maintained  the  same  doctrine. 

If  such  is  the  law  of  this  State,  it  certainly  determines 
the  point  taken  by  this  exception.  In  the  case  of  Fisher 
V.  Bassett  et  aL ,  9  Leigh  119,  judge  Tucker  says :  "The 
County  court  is  a  court  of  record,  and  its  judgments  or 
sentences  cannot  be  questioned,  collaterally,  in  other 
actions,  provided  it  has  jurisdiction  of  the  cause." 
'^And  this  is  to  be  understood  as  having  reference  to 
jurisdiction  of  the  subject  matter ;  for  though  it  may 
be,  that  the y<z^^«  do  not  give  jurisdiction  over  thenar- 
ticular  cause,  yet,  if  the  jurisdiction  extends  over  that 
cldss  of  cases ^  the  judgments  cannot  be  questioned,  for 
then  the  question  of  jurisdiction  enters  into  and  be- 
comes an  essential  part  of  the  judgment  of  the  court" 
Judge  Parker,  in  the  same  case,  says:  **The  distinc- 
tion between  the  acts  of  a  court  having  jurisdiction 
over  the  subject  matter  under  some  circumstances,  and 
those  of  one  which,  in  no  possible  state  of  things  can 
take  jurisdiction  over  the  subject,  is  a  sound  and  suffi- 
ciently intelligible  one  to  guide  our  judgments  in  the 
present  case.  If,  under  any  circumstances,  the  Hus- 
tings court  could  grant  administration  to  Scott^  it  had 
jurisdiction  of  the  subject  and  must  judge  of  those  cir- 
cumstances." These  opinions  of  judges  Tucker  and 
Parker  are  referred  to  by  the  court  in  a  case,  reported 
in  10th  Grattan,  and  there  approved  and  confirmed. 

In  the  statement  of  errors,  we  are  referred,  by  the 
counsel  for  the  appellant,  to  the  case  of  Stevens  v.  Ste- 
vens^ 3  Dana's  Ken.  K.  371,  as  sustaining  this  excep- 
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tion.    In  reference  to  that  case,  it  is  sufficient  to  remark,      isra 

January 

that  the  rule  of  law,  applicable  to  the  County  courts  of    Term. 
Kentucky  and  to  those  of  this  State,  is  totally  different.  Devan^im 
It  has   been   seen,    that  the  latter  are  courts  upon       v. 
which  have  been  conferred  the  most  general  powers, 
possessing  all  those  usually  given  to  courts  of  Common 
pleas.  Circuit  and  Chancery  courts.     Whereas,  the  for- 
mer have  no  general  jurisdiction,  and  merely  a  limited 
and  special  one.     See  2  Wall.  U.  S.  R.  328,  341 ;  and 
all  the  authorities  herein  cited,  show  that  adjudications 
as  to  courts  of  a  general  jurisdiction,  are  not  applicable 
to  courts  possessed  of  only  a  special  and  limited  one. 

As  to  the  second  ground  of  error  assigned  in  the 
printed  statement,  so  far  as  this  exception  relates  to  the 
defective  order  of  the  County  court  and  the  report  of 
the  commissioners,  the  adjudications  above  cited  would 
seem  to  furnish  a  sufficient  answer,  even  conceding  the 
interpretation  -of  that  order  claimed  by  the  counsel  for 
the  appellant.  On  the  strength  of  those  authorities,  it 
must  be  presumed,  in  the  absence  of  all  proof,  that  the 
real  estate  appraised  and  embraced  in  the  report  of  the 
commissioners,  was  all  the  real  estate  of  which  William 
Devaughn  died  seized,  and  in  which  the  widow  was 
entitled  to  dower.  It  no  where  appears  to  have  been 
otherwise.  Till  that  is  shown,  the  action  of  the  County 
court  must  be  held  correct.  In  the  exceptions  filed  in 
the  court  and  which  were  overruled,  there  is  not  even 
a  suggestion  of  there  being  other  property,  either  within 
or  beyond  the  limits  of  the  county  of  Alexandria,  of 
which  the  appellant  was  dowable.  That  there  was 
none  seems  to  have  been  admitted.  It  is  certainly  a 
fact,  upon  which  the  judgment  of  the  court  must  have 
passed  in  appointing  commissioners  and  confiiming 
tlieir  report. 

By  the  counsel  for  the  appellant,  in  his  statement  it 

is  further  urged  under  this  head  that  the  commission- 

rs  assigned  the  dower  in  reference  to  fee  simple  value. 


Digitized  by 


Google 


568  MILITABY  COURT  OF  APPEALS. 

1870.  and  in  entire  disregard  of  the  annual  rental  or  produc- 
Term"^  tive  value.  That  an  assignment  of  dower  should  be 
made  in  reference  to  the  annual  profits,  no  less  than  to 
V.  the  fee  simple  value,  is  a  proposition  well  settled  by 
Devanfirhn  repeated  adjudications  from  the  earliest  times  in  this 
country  and  in  England,  and  the  rule  has  its  founda- 
tion in  the  plainest  principles  of  right  and  justice. 
The  support  of  the  widow  in  her  station  is  the  main 
purpose  of  the  law,  for  which  an  income  is  requisite. 
Often  the  infant  heirs  need  a  like  support.  And  die 
intent  of  the  law  manifestly  is,  that  this  division  be- 
tween the  widow  and  heirs  shall  be  based  upon  annual 
profits  as  well  as  value.  It  would  be  a  dereliction  in 
duty  to  act  otherwise.  How  has  this  well  settled  and 
righteous  principle  of  law  application  to  the  case  at 
bar  ?  Though  alleged  in  the  statement  of  the  appel- 
lant's counsel,  it  no  where  is  shown  or  appears  that  the 
commissioners  did  disregard  either  the  annual  profits 
or  the  fee  simple  value  in  the  assignment  reported  by 
them.  In  the  exceptions  to  the  report  of  the  commis- 
sioners, filed  by  the  appellant  in  the  County  court,  this 
charge  against  the  commissioners  is  not  made  or  sug- 
gested, where,  had  it  been  made,  the  wrong,  if  done, 
could  have  been  corrected.  In  the  cases  cited  in  his 
statement  by  the  appellant's  counsel,  it  was  agreed,  or 
otherwise  established,  that  the  assignments  of  dower 
in  those  cases  were  made  without  reference  to  the 
annual  profits,  and  were  therefore  unequal  and  oppres- 
sive on  the  widow  or  the  heir.  Here  no  such  inequality 
is  admitted  or  proved  to  exist ;  on  the  conti-ary,  the  re- 
verse must  be  presumed  from  the  whole  record  and  the 
judgment  of  the  court. 

The  third  and  last  ground  of  error  presented  in  the 
printed  statement  is,  that  ''the  County  court  erred  in 
not  assigning  to  the  widow  the  mansion  house."  Un- 
less injustice  will  thereby  be  done  to  the  heirs,  it  is 
usual  to  assign  to  the  widow  the  home  or  residence  of 
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the  deceased.     In  this  practice,  there  is  a  manifest  pro-      i87o. 
priety,  which  commends  itself  to  all.     Why,  in  this  case,   "^Tem^^ 

the  residence  was  not  thus  assigned  to  the  appellant, 

does  not  appear.     We  are,  however,  authorized  to  con-       y, 
elude  that  there  was  a  reason  deemed  by  the  commis-  i>«^a^^^'^ 
sioners  and  the  court  satisfactory. 

While  such  is  the  general  practice  in  assigning  to  the 
widow  her  dower  rights,  we  find  no  law  by  which  she 
can  claim  the  mansion  house  in  all  cases  as  a  right ;  nor 
any  adjudication,  unless  given  by  statute,  annulling  an 
assignment  of  dower,  otherwise  proper  and  equitable, 
for  the  failure  alone  to  give  to  the  widow  the  mansion 
house  of  the  deceased.  The  reason  for  assigning  as 
dower  the  mansion  house  in  a  city,  is  believed  to  be  less 
potent  than  in  the  country,  where  this  practice  had  its 
origin.  In  Park  on  Dower,  page  264,  the  law  is  be- 
lieved to  be  accurately  stated  thus  :  ''that  the  heir  is 
not  compellable  to  assign  unto  his  mother  in  dower  the 
•capital  messuage  which  was  his  father's,  or  any  part 
thereof,  although  she  be  dowable  of  the  same.  But  he 
may  assign  unto  her  other  lands  and  tenements  of 
which  she  is  dowable,  in  allowance  of  the  capital  mes- 
suage. See  also  Tucker's  Commentaries,  Book  2,  chap. 
6,  page  64.  In  the  case  of  Jiggitts  v.  JiggittSy  cited  by 
the  counsel  of  the  appellant  from  the  40  Miss.  R.  718, 
it  is  asserted  ihsX  jyrima  facie  it  is  her  legal  right.  But 
on  examining  that  case,  it  is  found  merely  to  determine 
the  principle,  that  if  the  mansion  house  be  thus  set  off 
to  the  widow,  when  no  injustice  is  done  the  heirs,  there 
is  no  error  in  thus  giving  it  to  her.  Certainly  this  de- 
cision furnishes  no  authority  for  annulling  and  setting 
aside  an  assignment,  otherwise  just  and  equitable  to 
the  widow  and  the  heirs. 

But  it  would  seem  that  the  statute  law  of  this  State 
furnishes  the  law,  and  must  determine  our  decision. 
After  enacting  in  the  first  section  of  chapter  110  of  the 
Code  of  1860,  '*that  the  widow  shall  be  endowed  of  one- 
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1870.     third  of  all  the  real  estate,  whereof  her  husband,  or  any 
^Tma^  other  for  his  use,  was,  at  any  time  during  the  oover- 


ture,  seized  of  an  estate  of  inheritance,  it  proceeds,  in 

T.       the  eighth  section  of  the  same  chapter,  to  further  pro- 

Dcvausrhn  ^}jg^  that  « 'until  her  dower  is  assigned,  the  widow 
shall  be  entitled  to  demand  of  the  heirs  or  devisees  one- 
third  part  of  the  issues  and  profits  of  the  other  real 
estate,  which  was  devised  or  descended  to  them,  of 
which  she  is  dowable ;  and  in  the  meantime  may  hold, 
occupy  and  enjoy  the  mansion  house  and  curtilage  with- 
out charge." 

After  dower  is  assigned  to  the  widow,  this  statute 
seems  clearly  to  exclude  any  right  on  her  part  to  the 
exclusive  use  of  the  mansion  house  of  her  husband, 
unless  the  same  be  set  off  to  her  as  a  portion  of  her 
dower,  and  also  all  right  on  her  part  to  have  the  same 
assigned  to  her  as  dower.  Entertaining  these  views  of 
the  law  applicable  to  this  case,  no  error  is  found  in  the 
judgment  of  the  District  court,  and  the  same  must  be 
affiurmed  wit^j  costs  to  the  appellees. 

Note. — After  the  opinion  in  this  case  was  delivered 
and  filed,  the  attention  of  the  court,  in  a  subsequent 
case,  was  called  to  the  opinion  in  manuscript  of  judge 
JoyneSy  in  Ballard  et  al.  v.  Thomas  <&  Am/fnatij  in  which 
the  jurisdiction  of  County  courts  is  determined.  Had 
that  case  been  before  us,  that  portion  of  the  foregoing 
opinion  relating  to  the  powers  o£»  the  County  courts 
would  have  been  less  elaborately  presented,  being  res 
adjudUcata. 

Obdeb  affirmed. 
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firttwonl 


Gbitfin's  ex^oT  v.  Cunningham.  ^•">- 

Janaary 


Term. 


January  31. 

1.  A  vendor  of  real  estate  seeking  to  enforce  specific  perform- 
ance of  the  contract  of  sale,  must  not  only  have  a  good  title, 
but  he  must  show  it. 

2.  Executors  sell  a  house  and  lot  in  R.  As  to  five-sixths  the  title 
of  thjeir  testator  is  clear ;  for  the  other  sixth  no  deed  can  be 
found  after  diligent  search  in  the  clerk's  office  where  it  should 
have  been  recorded,  and  among  the  testator's  papers.  The 
former  owner  is  dead,  and  her  husband  testifies  that  she  did 
make  a  deed  for  it ;  but  there  is  doubt  whether  he  is  not  mis- 
taken as  to  the  property  conveyed.  The  purchaser  will  not 
be  required  to  complete  the  purchase. 

3.  In  this  case  the  testator  went  into  possession  of  the  lot  in 
1846,  and  built  upon  it  and  held  possession  until  his  death, 
and  authorized  his  ex'ors  to  sell  it ;  but  it  appeared  that  in 
1849,  he  built  upon  the  lot  under  an  agreement  with  the  owner 
of  the  one-sixth,  as  to  their  respective  interests  in  the  prop- 
erty. He  cannot  be  held  to  have  had  adversary  possession,  so 
as  to  entitle  the  executors  to  enforce  specific  performance  of 
the  contract  of  sale. 

4.  In  fact  the  owner  of  this  sixth  had  conveyed  the  property  to 
the  testator  and  the  deed  was  of  record  in  the  clerk's  office, 
though  the  parties  had  failed  to  find  it ;  but  before  it  was 
found  the  property  had  greatly  decreased  both  in  its  annual 
and  fee  simple  value.  The  purchaser  will  not  be  compelled 
to  take  it. 

This  was  a  suit  in  equity  in  the  Circuit  court  of  the 
city  of  Richmond,  brought  by  Fendall  GriflSin's  ex'ors 
against  Edward  Cunningham,  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  a  house  and 
lot  in  the  city  of  Richmond,  known  as  the  Wall  street 
hotel.  Fendall  Griflin  died  after  the  19th  of  October 
1865,  the  date  of  his  will,  which  was  admitted  to  pro- 
bate in  the  court  of  Hustings  of  the  city  of  Richmond 
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1870.  in  April  1866.  On  the  3d  of  May  1866,  the  executors 
^T^r^  sold  at  auction  the  Wall  street  hotel,  when  Edward 
Griflin'g  Cunningham  became  the  purchaser,  at  the  price  of 
ex'or  $9,900,  on  the  terms  of  one-fifth  cash,  and  thebal- 
cmminff-  ^^^^  ^^  *  Credit  of  six,  twelve,  eighteen  and  twenty- 
ham.  f Quj.  months,  interest  added.  After  the  sale  Cunning- 
ham employed  counsel  to  examine  the  title,  who  gave 
a  written  opinion  setting  out  the  title.  It  seems  that 
the  property  was  derived  from  William  Cook  deceased. 
As  to  four-sixths  of  it,  the  title  in  GriflSn  was  perfect 
As  to  one-sixth  it  appeared  that  John  Shore,  who  had 
title  to  it,  conveyed  it  to  C.  J.  Griswold,  in  trust  to  se- 
cure a  debt  which  he  owed  to  Griffin ;  and  he  after- 
wards, conveyed  it  to  Griffin  ;  but  the  deed  to  Gris- 
wold was  not  released.  As  to  the  other  sixth  it  was 
owned  prior  to  1846,  by  Martha  E.  Shore,  who  after- 
wards, but  prior  to  1850,  married  Joseph  M.  Marvin  of 
New  York.  Martha  E.  Shore,  prior  to  her  marriage, 
conveyed  this  one-sixth  as  well  as  other  property,  by  two 
deeds,  to  C.  J.  Griswold,  in  trust  to  secure  to  Griffin 
two  debts  of  $300  each,  which  she  owed  to  Griffin ; 
but  after  a  diligent  search  of  the  records  of  the  clerk's 
office  of  the  Hustings  court  of  the  city,  and  of  the 
County  court  of  Henrico,  by  the  counsel  employed 
by  Cunningham,  and  by  counsel  employed  by  Grif- 
fin's executors,  no  deed  could  be  found  from  Mar- 
tha E.  Shore,  for  this  sixth.  And  the  counsel  re- 
ported that  as  to  this  sixth  the  title  was  defective ;  that 
as  to  John  Shore's  sixth,  the  legal  title  was  outstanding 
in  the  trustee ;  and  he  also  expresses  a  doubt  whether 
under  the  provisions  of  the  will  of  Fendall  Griffin,  the 
sale  by  the  executors  was  not  premature.  But  it  is 
unnecessary  to  notice  this  objection  further. 

Cimningham  having   received  this  opinion,  declined 
to  take   the  property;  and  on  the   21st  of  May  the* 
executors  filed  their  bill  to  enforce  the  contract    They 
set  out  the   will  of  their  testator,   state  the  sale,  and 
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their  tender  to  Cunningham  of  a  deed  for  the  property,      isto. 
and  his  refusal  upon  various  false  pretenses,  to  comply  ^^^^ 

with  his  contract;  and  pray  for  a  specific  execution  of 

it;  and  that  m   the   meantime   the  property  may  be     ex'or 
placed    in    the  hands  of   a  receiver;  and  for  general  cunning- 
relief.  ^*™- 

Cunningham  answered,  and  said,  he  was  somewhat, 
excited  by  stimulants  at  the  time  he  bid  for  the  prop- 
erty. That  after  the  auction,  he  having  examined  his 
condition,  found  that  he  had  acted  imprudently  in  bid- 
ding, and  that  immediate  compliance  with  the  terms  of 
sale  was  impossible.  That  he  therefore  went  to  the 
auctioneer^and  told  him  that  he  could  not  comply  with 
the  terms,  and  he  wished  the  sellers  to  keep  the  prop- 
erty; but  that  the  auctioneer  informed  him  a  short 
time  afterwards,  •  that  the  vendors  would  not  release 
him.     That  he  thereupon  employed  counsel  to  examine  ' 

the  title,  who  reported  it  defective;  and  he  files  the  re- 
port of  the  counsel  as  a  part  of  his  answer.  That  he 
immediately  handed  the  report  to  the  auctioneer,  that 
he  might  communicate  it  to  the  vendors.  That  they 
have  done  nothing  to  remove  the  defects  in  the  title; 
and  he  therefore  refuses  to  take  the  property. 

At  the  June  term  of  the  court,  a  receiver  was  ap- 
pointed to  take  possession  of  the  property,  and  preserve 
the  rents  of  the  same  until  the  further  order  of  the 
court.  And  one  of  the  commissioners  of  the  court  was 
directed  to  enquire  whether  the  title  to  the  property,  as 
tendered  by  the  plaintiffs  to  the  defendant,  was  good 
and  sufficient  in  law  and  equity;  and  report  to  the 
court  with  any  matters  specially  stated,  &c. 

On  the  20th  of  October  commissioner  Pleasants 
made  his  report;  in  which  he  set  out  the  title  of  Fen- 
dall  Griffin  to  the  Wall  street  hotel.  As  to  four-sixths 
of  it  there  was  no  difficulty.  He  reported  that  the  title 
to  the  one-sixth  derived  from  John  Shore  was  good, 
though  perhaps  not  strictly  and  regularly  the  legal  title; 
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187a     and  that  might  be  corrected  by  requiring  the  trustee  to 

^Tcrm7  execute  a  release.     He  reported  the  two  deeds  of  trust 

executed  by  Martha  E.   Shore  to  secure  two  debts  due 

Fendall  Griffin.     That  she  by   deed  dated  November 

^'       3d,  1849,   conveyed  to  Griffin  her  interest  in  the  other 

CuimliiC'' 

ham.  property  coming  to  her  as  this  did  ;  but  that  no  deed 
had  been  found  on  the  records  or  exhibited  to  him,  by 
which  she  conveys  her  interest  in  this  Wall  street  prop- 
erty absolutely  to  Griffin.  And  he  reports  that  as  to 
five-sixths  of  the  property  Griffin's  title  is  good;  that 
he  has  no  deed  for  the  remaining  sixth;  but  that  the 
legal  title  to  that  is  outstanding  in  the  trustee  Oris- 
wold;  but  that  Griffin's  estate  is  entitled  to  have  dis- 
charged out  of  that  sixth  the  two  debts  of  $300  each, 
secured  by  the  deeds  of  trust,  with  interest ;  which 
lien,  it  appears.  Griffin  has  not  released.  He  therefore 
•  reports  that  the  title  to  the  property   tendered  by  the 

plaintiffs  to  the  defendant,  is  not  sufficient  in  law  and 
equity,  except  and  until  the  one-sixth  of  Martha  E. 
Shore,  then  vested  in  Griswold  the  trustee,  be  traus- 
f  erred  to  Griffin.  And  he  reports  that  he  has  understood 
that  Martha  E.  Shore  is  now  living  in  New  York,  and 
has  intermarried  with  one  Marvin. 

On  the  5th  of  December  1866,  and  after  the  return 
of  the  commissioner's  report,  the  deposition  of  Joseph 
M.  Marvin  was  taken,  and  was  filed  in  the  cause.  He 
says  that  Martha  E.  Shore  was  his  first  wife ;  that  she 
was  indebted  to  Griffin;  and  that  the  debt  was  paid  by 
her  selling  to  him  her  interest  in  the  Wall  street  prop- 
erty ;  and  he  thinks  her  interest  also  in  all  other  prop- 
erty to  which  she  had  a  right  in  Virginia.  And  that 
the  conveyance  of  the  Wall  street  property  to  Griffin 
was  made  in  the  spring  or  summer  of  1850. 

On  the  17th  of  December  1866  one  of  the  plain- 
tiffs made  and  filed  an  affidavit,  in  which  he  stated 
that  the  former  residence  of  Fendall  Griffin,  and 
where  his  business   papers  were  deposited,  was  con- 
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snmed  by  fire  on  the  26th  of  March  1866,  and  that  a     ism 
majority  of  said  Griffin's  papers  were  consumed    and  ^^^J 

destroyed  by  said  fire.     And  there  was  filed  in    the — 

cause  a  paper  signed  by  Martha  E.  Shore,   dated  No-     exor 
vember  3d,  1849,  in  which  she  admits  that  the  build-  Q^^^t^  . 
ings  erected  on  the  Wall  street  lot  by  Fendall  Griffin,     ham. 
were  erected  with  her  assent,  and  that  he  was  to  re- 
ceive the  rents  until  he  was  paid  the  cost  of  the  build- 
ing ;  and  then  the  whole  property  to  be  shared  by  those 
entitled  to  the  lots  according  to  the  respective  propor- 
tions. 

On  the  20th  of  December  1866,  the  court  recommit- 
ted the  report  to  commissioner  Pleasants,  with  instruc- 
tions to  enquire  among  other  things  : 

1st.  Whether  Martha  E.  Shore  ever  conveyed  her 
share  of  the  lot  in  controversy  to  the  testator  of  the 
plaintiffs  ;  and  if  she  did,  when,  and  upon  what  con- 
sideration ;  as  well  as  for  what  consideration  she  con- 
veyed to  him  her  property  in  the  county  of  Henrico  ? 
2d.  When  Fendall  Griffin  acquired  possession  of  the 
lot  in  controversy  ;  when  he  erected  the  buildings 
thereon  ;  and  whether  or  not  one-sixth  of  the  same  re- 
mains unoccupied  by  buildings  ?  3d.  Whether  since 
the  sale  by  the  plaintiffs  to  the  defendant,  this  Wall 
street  property  has  diminished  in  market  value ;  what 
is  the  present  value  thereof  ;  and  whether  there  be  any 
circumstances  which  would  make  the  said  property  less 
advantageous  to  the  defendant  than  it  would  have  been 
if  a  complete  title  thereto  had  been  made  inunediately 
after  the  sale  ? 

On  the  20th  of  May  1867,  commissioner  Pleas- 
ants returned  his  report.  He  reports  the  evidence  of 
Marvin  ;  but  says  that  no  deed  has  been  found  or  ex- 
hibited to  him  by  which  Martha  E.  Shore  conveyed  to 
Griffin,  her  interest  in  the  Wall  street  property.  That 
the  deed  of  the  3d  of  November  1849,  from  her  to 
Oriffin,  does  not  embrace  her  interest  in  this  property, 
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1870.  but  is  confined  to  her  property  in  Henrico  county ;  and 
^Ter^  purports  to  be  in  consideration  of  $333  34,  in  hand 
paid  her  by  Griffin.     That  Griffin  acquired  possession 

cxor     of  the  lot  in  controversy,  some  time  prior  to  the  year 
^-       1846  ;  and  in  that  year,  he  had  possession  of  the  whole 

ham.  of  said  lot,  and  then  erected  buildings  on  it,  and  that 
he  added  other  buildings  in  1849  ;  and  that  one-sixth  of 
said  lot  does  not  remain  unoccupied  by  buildings. 
That  the  property  had  diminished  in  market  value 
since  the  3d  of  May  1866  ;  that  its  present  market  value 
was  between  six  and  seven  thousand  dollars ;  and  it 
would  not  rent  for  as  much  then  as  at  the  time  of  the 
sale  ;  the  business  on  that  street  being  less  than  at  that 
time ;  and  that  these  circumstances  would  make  the 
property  less  advantageous  to  the  defendant  than  it 
would  have  been  if  a  complete  title  had  been  made  im- 
mediately after  the  sale.  The  commissioner  thinks 
that  the  deed  referred  to  by  the  witness,  Marvin,  is  the 
deed  of  3d  of  November  1849,  which  does  not  embrace 
this  property.  And  he  reports  it  as  his  opinion  that 
the  title  is  not  sufficient.  That  it  did  not  appear  that 
Griffin  had  possession  under  color  of  title ;  or  that  his 
possession  was  adverse,  or  not  the  possession  of  his  co- 
tenants  ;  nor  that  it  was  against  parties  who  were  under 
no  disabilities  ;  nor  that  it  was  sufficient  in  length  of 
time,  since  the  statute  of  limitations  may  not  have  con- 
tinued to  run  after  April  1861. 

The  plaintiffs  excepted  to  the  report  on  the  grounds : 
1st.  That  Griffin  had  been  in  possession  of  the  property 
ever  since  1846.  2d.  That  in  1850,  Griffin  had  pur- 
chased the  share  of  Martha  E.  Shore,  and  she  and  her 
husband  conveyed  it  to  him,  and  he  died  in  possession 
of  it  in  April  1866  ;  all  the  while  claiming  it  as  his  own 
and  building  upon  it ;  and  therefore,  if  there  was  no  con- 
veyance, his  title  was  perfect.  3d.  That  there  is  no 
proof  that  the  property  has  diminished  in  value.  But 
if  it  has  it  was  the  loss  of  the  defendant  and  not  of  the 
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plaintiffs,  because  the  title  was  good,  and  the  defend-      ism 
ant  should  have  executed  his  contract.  Term. 

On    the    10th  of  August  1867,  the  cause  came  on 
again  to  be  heard  on  the  papers  formerly  read,  and  the     ex'or 
report  of  comm'r  Pleasants,  with  the  exceptions  thereto,  cunnin*- 
and  also  the  report  of  the  receiver  in  the  cause  ;  where-     ham. 
upon,  the  court  being  of  opinion  that  specific  perform- 
ance of  the  contract  ought  not  to  be  decreed  against 
the  defendant,  dismissed  the  bill  with  costs;  and  di- 
rected the  receiver  to  pay  over  the  rents  to  the  plaintiffs, 
and  return  the  property.     And  the  cause  was  retained 
on  the  docket  for  a  further  report  of  the  receiver,  and 
for  a  settlement  of  his  account. 

On  the  30th  of  November  1867,  the  two  surviving 
executors  of  Fendall  Griffin,  presented  their  bill  to  the 
Circuit  court  of  Bichmond,  ptaying  that  the  decree 
rendered  on  the  10th  of  August  preceding,  might  be 
reviewed,  reversed  and  annulled,  and  asked  leave  to  file 
the  same  ;  which  was  allowed. 

The  bill  states  the  sale  of  the  Wall  street  hotel  prop- 
erty to  Cunningham,  and  his  refusal  to  take  it  on  the 
ground  that  the  title  was  defective,  in  that  Martha  E. 
Shore  was  the  owner  of  one-sixth  of  the  lot  and  tene- 
ment, and  had  never  conveyed  it  to  Griffin.  That 
Martha  E.  Shore  married  Joseph  M.  Marvin,  and  plain- 
tiffs employed  counsel  to  examine  the  records  of  Hen- 
rico county  for  a  conveyance  from  Marvin  and  wife  to 
Griffin  ;  but  after  diligent  search,  he  was  unable  to  find 
it.  And  the  commissioner  reported  against  the  title. 
That  since  the  decree  dismissing  the  bill  was  rendered, 
one  of  the  plaintiffs  discovered,  accidently,  among  the 
papers  of  his  testator,  the  fee  bill  of  L.  N.  Ellett,  late 
clerk  of  Henrico  court,  for  recording  a  deed  from  Mar- 
vin, and  wife  to  Fendall  Griffin,  which  they  exhibit. 
That  a  new  search  was  made  in  the  clerk's  office  of  Hen- 
rico County  court ;  and  the  original  deed  from  Marvin 
and  wife  to  Griffin^  for  the  property  was  found ;  which 
37 


Digitized  by 


Google 


678  MILITAKY   COURT   OF   APPEALS. 

187a      was  also  exhibited  with  the  bill.     They  make  Cunning- 
^T^rrn^  ham  a  defendant,  and  pray  that  the  decree  aforesaid 

—  may  be  reversed,  and  that  the  relief  prayed  for  by  their 

ex'or  original  bill  may  be  granted  to  them, 
cuiminff-  Cunningham  demurred  to  the  bill,  and  also  an- 
ham.  swered.  After  referring  to  what  he  said  in  his  answer 
to  the  original  bill,  and  the  proceedings  in  the  cause, 
and  to  the  admission  of  the  plaintiffs  that  their  coun- 
sel had  failed  to  discover  the  missing  link  of  the  title, 
he  said  that  the  defendant's  counsel  and  the  commis- 
sioner of  the  court,  after  laborious  examination,  could 
not  discover  it ;  and  reported  the  title  defective.  He 
insisted  that  the  laches  in  making  out  the  title  was  not 
his,  but  was  that  of  the  plaintiffs ;  and  that  if  they  had 
used  any  diligence  they  could  have  found  the  fee  bill  im- 
mediately after  the  auction  sale  of  the  property.  And 
he  insisted  further,  that  the  circumstances  of  the  prop- 
erty, and  of  the  country,  and  also  of  himself,  had  so 
changed  since  the  sale  that  it  would  be  inequitable  now 
to  enforce  the  contract.  That  if  he  could  have  gotten  a 
good  title  at  once  he  could  have  sold  or  otherwise  have 
disposed  of  the  property  to  advantage.  That  more 
than  a  year  had  occurred  since  the  sale  ;  the  property 
has  depreciated  thousands  of  dollars  in  value  ;  the  rent 
has  sunk  from  $1,800  to  $600  j>er  annum,  and  the  value 
of  real  estate  in  that  part  of  the  city  had  greatly  depre- 
ciated ;  and  the  defendant  has  been  deprived  of  the 
ability  to  bear  the  loss  on  this  depreciated  property. 

On  the  20th  of  May  1868,  the  court  directed  a  com- 
missioner to  enquire  whether  the  property  had  depre- 
ciated since  the  sale ;  and  if  so  to  what  extent ;  whether 
before  or  since  the  institution  of  this  suit;  whether 
in  fee  simple  or  annual  value;  and  whether  the 
depreciation  was  temporary  or  permanent;  whether 
any  change  in  the  condition  of  the  defendant  and  in 
his  relations  to  said  property  had  occurred  since  the 
said  sale,  which  would  render  the  property  less  advan- 
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tageous  to  him,  than  if  a  good  title  had  been  tendered      im. 
to  him,  by  the  executors  of  Griffin  with  due  diligence  ^^^^^^^ 
after  the  sale  ;  whether  the  title  of  said  Griffin  was  or  - 


Oriffln's 


was  not  a  good  title  to  said  lot ;  and  whether  that  title     exor 
was  tendered  to  the  defendants  with  the  muniments  or       ^• 
deeds  evidencing  such  title  ;  and  whether  any  adverse     ham. 
title  to  the  lot  had  been  asserted  by  any  person  ;  whe- 
ther the  execvtors  of  Griffin   have  been  guilty  of  any 
laches  in  tendering  a  title  to  said  lot  ;  and  that  he  re- 
port all  the  evidence  showing  such  laches. 

On  the  28th  of  May  1868,  the  commissioner  made 
his  report.  He  says  :  1st.  That  the  property  has  de- 
preciated in  market  value  since  the  sale  .to  the  defend- 
ant, about  fifty  per  cent;  and  that  it  has  depreciated 
since  the  institution  of  this  suit,  both  in  its  fee  simple 
and  annual  value  ;  and  that  this  depreciation  seems  to 
be  permanent.  2d.  That  it  would  be  less  advantageous 
to  the  purchaser  than  if  a  good  title  had  been  tendered 
by  the  executors  with  due  diligence  after  the  sale,  both 
on  account  of  its  depreciation  and  of  a  change  in  the 
circumstances  of  the  defendant  that  has  occurred  since 
the  sale.  3d.  That  the  title  of  Griffin,  it  now  appears, 
was  a  good  title  to  the  lot ;  but  that  the  title  was  not 
tendered  by  the  ex'ors  of  Griffin,  as  far  as  the  interest 
of  Martha  E.  Shore  or  Marvin,  therein,  amounting  to  • 
one-sixth  part  was  concerned.  That  the  commissioner 
searched  carefully  himself  in  the  clerk's  office  of  Hen- 
rico County  court,  and  also  in  the  clerk's  office  of  the 
Richmond  Hustings  court,  for  the  deed  from  Martha 
E.  Shore  to  Griffin,  and  for  a  deed  from  Martha  E. 
Marvin  and  her  husband  to  Griffin  ;  and  that  the  coun- 
sel for  the  executors  did  the  same  thing  ;  but  that  the 
deed  was  not  found  by  either  of  them,  although  it  had 
been  recorded  in  Henrico  ;  and  that  the  failure  to  find 
it  arose,  as  the-comm'r  supposed,  from  its  not  having 
been  indexed.  4th.  That  no  adverse  title  to  the  lot  has 
been  asserted  by  any  person  so  far  as  appears  to  the    - 
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1870.     commissioner.     5th.  That  the  ex'ors   of  Griffin  were 
''i^rm.^  guilty  of  laches  in  tendering  a  title  to  said  lot.    They 

-^  should  have  found  the  fee ,  bill  of  EUett,  which  was 

ex'or  among  the  papers  of  their  testator,  whilst  the  title  was 
cunnin  -  ^^^^^going  investigation  before  the  commissioner  under 
ham.  the  decree  of  June  6th,  1866  j  that  report  was  not  made 
until  the  20th  of  October,  and  not  filed  until  the  3d  of 
November  1866  ;  if  the  fee  bill  had  been  found  at  any 
time  before  that  day,  the  deed  from  Marvin  and  wife 
to  GrifiSin,  would  have  been  found  at  that  time,  and  the 
commissioner's  report  would  have  been  different  from 
that  filed. 

The  plaintiffs  excepted  to  the  report  of  the  commis- 
sioner : 

1st.  Because  after  stating  that  the  title  of  Grif- 
fin to  the  lot  was  good  at  the  time  of  the  sale,  he  says 
the  executors  did  not  tender  a  good  title  to  the  purcha- 
ser, as  far  as  the  interest  of  Martha  E.  Shore  was  con- 
cerned. They  insist  that  if  the  title  was  then  good,  a 
good  title  was  tendered  ;  and  the  only  question  was 
whether  sufficient  evidence  of  a  good  title  was  fur- 
nished. And  they  rely  as  conclusive  on  that  question, 
upon  the  testimony  of  Marvin,  the  evidence  of  uninter- 
rupted adverse  possession  by  Griffin  from  1846  until 
.  his  death,  and  his  dying  in  possession  ;  and  the  absence 
of  any  adversary  claim. 

2d.  Because  it  imputes  laches  to  the  executors  of 
Griffin,  when,  as  they  insist,  the  evidence  shows  the  ut- 
most diligence  in  hunting  up  the  title ;  and  they  were 
foiled,  as  the  commissioner  was  foiled,  by  the  failure 
of  the  clerk  of  the  County  court  to  record  the  deed  to 
Griffin. 

On  the  1st  of  August  1868,  the  cause  came  on  to  be 

heard  on  the  papers  formerly  read,    the  report  of  the 

commissioner  Pleasants  with   t^e  exceptions  thereto, 

and  the  depositions,  when  the  court  confirmed  the  re- 

-     port,  and  dismissed  the  bill  with   costs.     And  there- 
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upon  the  executors  of  Griffin  obtained  an  appeal  to  this      ism 
court.  •'*'"'*''' 


Term. 


Griffin's 
ex'or 


Sands  and  Lyons^  for  the  appellants. 

Hmeison.  for  the  appellee.  v. 

Cnnninff- 


WiLLOUGHBY,  J.  delivered  the  opinion  of  the  court: 

The  facts  appearing  to  be  material  to  the  decision  of 
the  questions  in  this  case  appear  to  be  in  substance  as 
follows : 

The  appellants,  as  executors  of  the  will  of  Fendall 
Griffin,  deceased,  sold  at  auction  May  3d,  1866,  certain 
real  estate  situated  in  Richmond,  known  as  the  Wall 
street  hotel,  to  the  appellee,  who  bid  therefor  the  sum 
of  $9,900.  The*  appellee  claiming  to  have  been  excited 
by  stimulants,  on  reflection  and  examination  of  his 
condition,  became  inmiediately  dissatisfied  with  his  pur- 
chase, and  asked  to  be  released.  This  being  refused, 
he  employed  counsel  to  examine  the  title,  who,  on  said 
examination,  discovered  the  following  apparent  defects: 

First.  The  property  had  originally  belonged  to  one 
Wm.  Cook,  and  from  him  descended  to  his  heirs,  and  as 
one  of  said  heirs,  Martha  E.  Shore  appeared  to  be  the 
owner  of  one-sixth  of  the  lot ;  and  no  record  of  any 
conveyance  could  be  found  from  her  to  the  testator. 

Second.  John  W.  Shore,  another  heir  of  one-sixth, 
appeared  by  the  records  to  have  executed  two  deeds  of 
trust  to  a  trustee  to  secure  the  payment  of  certain  debts 
to  the  testator,  and  subsequently  conveyed  the  same  in- 
terest to  the  testator  in  satisfaction  of  said  debts ;  but 
the  trustee  bad  not  joined  in  the  conveyance,  thus  leav- 
ing the  legal  title  to  such  other  sixth  in  said  trustee. 

Third.  The  will  itself  was  claimed  to  be  somewhat 
ambiguous  in  its  terms,  leaving  the  power  of  the  execu- 
tors to  sell  somewhat  in  doubt. 

In  answer  to  these  objections,  it  is  claimed  that  the 
testator  held  the  property  adversely  from  1846,  for  fif- 


ham. 
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1870.      teen  years,  and  thus  had  a  perfect  title,  which  could  not 
^Terrn^  be  disturbed.     It  appeared  that  he  improved  the  whole 

—  lot  in  1846.     On  the  3d  of  November  1849,  Martha  R 

ex'or     Shore  seems,  by  writing  filed  in  the  cause,  to  have  ad- 

cunninff-  fitted  that  these  improvements  were  made  with  her 

ham.     consent.     Up  to  that  time,  at  least,  it  appears  that  the 

possession  of  the  testator  was  as  a  tenant  in  common 

with  Martha  E.  Shore. 

By  deed  of  May  20,  1848,  said  Martha  E.  Shore  had 
convej^ed  this  one-sixth  to  a  trustee,  to  secure  the  pay- 
ment of  $300  to  the  testator;  and  by  deed  of  June  22, 
1849,  she  had  made  a  similar  deed  of  trust  to  secure 
another  sum  of  $300  to  said  testator.  By  deed  of  No- 
vember 3,  1849,  the  same  date  of  the  writing  relating 
to  her  consent  to  improvements,  she  conveyed  other  prop- 
erty absolutely  to  said  testator;  but  no  record  could  be 
found  of  an  absolute  deed  of  conveyance  of  this  one- 
sixth. 

The  appellee,  on  receiving  notice  of  these  apparent 
defects,  notified  the  appellant  that,  in  consequence 
thereof,  he  should  not  perform  the  contract;  and  there- 
upon a  bill  for  specific  performance  was  filed  on  the 
21st  of  May  1866,  accompanied  by  a  tender  of  a  deed 
of  the  property  by  the  executors.  On  the  27th  of  No- 
vember 1866,  a  deposition  of  Joseph  M.  Marvin,  the 
husband  of  said  Martha  E.  Shore,  was  taken,  and  he 
testified  that  a  conveyance  was  made  of  this  one-sixth 
interest  to  Mr.  GriflSn  in  the  spring  or  sunmier  of  1850. 
In  his  deposition  he  speaks  of  two  notes  of  $300  each, 
and  says  they  were  settled  by  her  selling  her  interest  in 
the  Wall  street  property  to  Mr.  Griffin;  and  also  her 
interest  in  all  other  property  to  which  she  had  a  right  in 
Virginia. 

•  With  this  evidence  before  him,  the  commissioner,  on 
the  20th  of  May  1867,  reports  that  <'it  seems  that  the 
conveyance  of  which  he  speaks,  from  Martha  E.  Shore, 
was  the  deed  of  November  3,  1849,  which  does  not  em- 
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brace  her  interest  in  the  "Wall  street  hotel ;  and  no  other     isto. 
conveyance  from  her  has  been  shown."  ^TernL^ 

From  this  it  would  appear  that  the  commissioner, 
notwithstanding  the  evidence  of  Marvin,  that  such  deed 
was   made  in  1850,  believed  from  the  facts  that  *'no 


Griffln'8 
ex'or 

V. 

Cnnnlng- 

such  deed  could  be  found,  and  that  some  other  deeds  ham. 
were  made  a  short  time  before  that ;  he  was  mistaken 
as  to  the  absolute  conveyance  having  been  made.  I 
think  that  an  inspection  of  the  whole  record  will  show 
that  this  conclusion  of  the  commissioner  was  not  an 
unreasonable  one ;  but,  on  the  contrary,  would  very  nat- 
urally have  been  inferred. 

He  also  reports,  that  it  does  not  clearly  appear  that 
GriflSn  had  possession  under  color  of  title;  nor  that  his 
possession  was  adverse  or  not  the  possession  of  his  co- 
tenants  ;  nor  that  it  was  against  parties  who  were  under 
no  disabilities  ;  nor  that  it  was  sufficient  in  length  of 
time,  since  the  statute  of  limitations  had  commenced  to 
run. 

This  report  was  confirmed,  and  a  decree  rendered  Au- 
gust 10,  1867,  dismissing  the  bill. 

In  November  1867,  the  executor  of  Fendall  Griffin 
accidentally  discovered  a  fee  bill  for  recording  a  deed 
among  the  papers  of  Mr.  Griffin,  which  led  to  a  further 
search  among  the  records ;  and  thereupon  an  absolute 
deed  of  conveyance  of  the  interest  of  Martha  E.  Shore 
in  this  property  was  found  to  have  been  made  on  the 
28th  of  May  1850  to  said  Griffin.  The  failure  to  dis- 
cover this  deed  appears  to  have  arisen  from  the  fact,  that 
it  was  not  found  in  the  general  index  of  the   records. 

The  appellant  immediately  filed  a  biU  of  review, 
setting  up  these  facts,  and  again  claiming  a  specific  per- 
formance. There  is  evidence  in  the  case,  showing  that 
in  March  1865  the  residence  of  the  testator  was  de- 
stroyed by  fire,  and  with  it  a  majority  of  his  business 
papers  were  consumed. 

The  appellee  resisted  this  bill  of  review,  upon  the 
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1870.      ground  that  there  was  laches  by  the  appellant,  and  that 

T^rrn^  during  the  delay  which  had  taken  place  since  the  sale,  the 
~  property  had  greatly  depreciated  in  value,  and  his  own 

ex'or     circumstances  had  also  so  greatly  changed  as  to  ren- 
cunninff-  ^^^  ^^  impossible  for  him  to  comply  with  the  terms  of 

ham.     the  contract. 

I  think  the  weight  of  the  testimony  is  that  the  prop- 
erty had  materially  diminished  in  value  during  this 
time. 

I  do  not  consider  it  necessary  in  determining  the 
questions  in  this  case,  to  consider  at  length  only  the 
second  apparent  defect  in  the  title;  the  want  of 
evidence  that  the  one-sixth  interest  of  Martha  E.  Shore 
had  been  conveyed  to  the  testator  Fendall  Griffin ;  as 
this  appears  to  have  been  the  principal  and  most  ma- 
terial objection  to  the  title.  When  the  first  decree  was 
rendered,  this  defect  did  not  appear  to  have  been  sup- 
plied, and  the  title  was  to  that  extent  in  doubt,  not- 
withstanding the  evidence  of  Marvin,  as  he  might  so 
easily  have  been  mistaken,  unless  the  facts  of  the  case 
show  that  the  testator  had  held  possession  adversely 
long  enough  to  have  perfected  his  title,  notwithstand- 
ing this  apparent  defect.  This  question  of  adverse 
possession  seems  to  have  been  the  principal  reliance  of 
the  appellant  in  opposition  to  the  commissioner's  re- 
port and  to  the  first  decree. 

Now,  in  the  first  place,  the  commissioner  has  re- 
ported that  there  is  no  evidence  of  adverse  possession. 
At  that  time  the  conveyance  of  Martha  E.  Shore  did 
not  appear  and  could  not  be  found.  I  am  unable  to 
discover  from  an  inspection  of  the  record,  that  at  that 
time  there  was  any  evidence  that  the  testator  claimed 
the  possession  of  this  one-sixth  interest  under  color  of  , 
title.  True  he  was  in  the  actual  possession,  but  as  a  co- 
tenant  with  Martha  E.  Shore,  as  appears  certainly  as 
late  as  November  3rd,  1849,  and,  as  to  all  that  then  ap- 
peared, so  continued.  At  that  time  although  other  prop- 
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-erty  was  conveyed  by  her  to  GriflSn   this  was  not.     So      i87o. 
far  as  the  evidence  showed  at  the  time  of  the  first  de-    ^^^ 

cree,  except  the  very  unsatisfactory  deposition  of  Mar- 

vin,  because  of  his  liability  to  be  mistaken  under  the     ex*or 
circumstances,  I  cannot  find  that  GriflSn   claimed   to  cqh^q^. 
hold  under  color  of  title.     Adverse  possession  does  not     iiam. 
dep>end  upon  matters  of  record.     As  against  an  older 
undisputed  title  such  adverse  possession  must  be  shown 
positively  by  the  party  setting  it  up,  and  it  may  be  and 
often  is  quite  a  disputed  question. 

The  claim  of  title  by  adverse  possession  is  rendered 
much  more  doubtful  by  the  fact,  that  in  the  legislature 
which  assembled  at  Wheeling,  by  the  act  of  July  26, 

1861,  entitled  '<an  act  staying  the  collection  of  certain 
debts,  it  is  provided  that  the  time  during  which  this 
tu;t  is  in  force  shall  not  be  computed  in  a/iy  case  in 
which  the  statute  of  limitation,  may  come  in  question ;" 
and  this  provision  is  again  found  in  the  act  of  February 
8,  1862,  relating  to  the  same  subjects ;  and  in  the  acts 
of  the  Alexandria  legislature  of  January  30,  1863,  and 
January  23,  1865,  to  which  may  be  added  the  act  of 
March  2,  1866,  chap.  77  ;  though  if  this  stood  alone 
there  might  be  doubts  of  its  application  to  this  case, 
as  it  is  claimed  that  before  that  time  the  period  of  limi- 
tation had  expired  and  rights  had  already  vested  ;  and 
also  the  acts  of  the  body  sitting  at  Richmond,  claiming 
to  be  the  general  assembly  of  Virginia,  of  March  14, 

1862,  and  February  23d,  1864,  upon  the  same  subject. 
It  is  not  for  the  purposes  of  this  case  necessary  per- 
haps to  decide  upon  the  force  and  eflTect  of  these  sev- 
-eral  acts,  but  they  are  proper  to  be  considered,  as  at 
least  casting  a  reasonable  doubt  upon  the  claim  of  the 
appellant  to  have  had  full  title  to  the  property  in  ques- 
tion by  virtue  of  adverse  possession  for  the  period  re- 
quired by  the  statute  of  limitations. 

This  then,  is,  I  think,  quite  plain : 

First.  That  it  was  at  least  then  quite  dovhtfuL^  whether 
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1870.      Martha  E.  Shore  had  conveyed  her  interest  to  the  tes- 

Term,      tator. 

Second.  That  it  was  at  least  quite  dovhtfvl  whether 

Grlffln's    ,  ..-i.-.iii  1  J 

ex'or     her  original  title  had  been  overcome  by  an  adverse  pos- 

cnimW.  s®^^^'^  ^f  ^^  testator. 
Ham.  This  being  so,  the  title  of  the  testator  was,  at  the 
time  of  the  first  decree,  in  a  state  of  at  least  reasonMe 
doubt.  It  had  been  held  so  by  competent  and  careful 
counsel  after  a  thorough  examination.  The  commis- 
sioner had  so  twice  reported  it ;  and  the  court  below 
agreed  with  them  upon  this  point,  and  I  do  not  feel  war- 
ranted in  saying  from  the  evidence,  that  such  doubt  was 
without  reasonable  foundation  ;  and  nothing  occurred  to 
change  or  clear  up  this  doubt  up  to  the  time  of  filing 
the  bill  of  review,  November  30th,  1868. 

It  does  not  seem  to  me  necessary  to  decide  whether 
as  a  matter  of  fact  he  was  entitled  to  the  property  by 
reason  of  adverse  possession.  Indeed  he  does  not  now 
rest  the  title  upon  adverse  possession,  but  upon  an  ab- 
solute conveyance.  But  this  did  not  then  appear.  If 
this  conveyance  is  to  be  regarded  as  an  ouster  by  the 
testator  of  his  co-tenant,  this  ouster  was  not  then  shown. 
If  the  adverse  possession  depended  upon  this  ouster, 
there  was  then  no  satisfactory  evidence  of  this  fact 
The  question  then,  was  not  whether  there  was  a  deed, 
or  whether  there  was  adverse  possession,  but  were  th^e 
facts  shoion  to  the  satisfaction  of  the  court  or  to  the  reason- 
able  satisfaction  of  the  appellee  ;  and  as  the  evidence  then 
stood,  I  do  not  think  it  was  ;  and  whatever  may  be  said 
as  to  the  actual  facts  as  they  nmo  appear,  they  were  thm 
at  least  matters  of  reasonable  doubt,  and  so  continued 
until  November  30th,  1868,  the  time  of  filing  the  bill 
for  review.  In  addition  to  this  doubt,  it  may  be  said 
that  the  power  of  the  executors  to  sell  at  the  time  he 
sold,  is  not  beyond  all  reasonable  question  according  to 
the  terms  of  the  will ;  nor  would  it  have  been  impossi- 
ble that  there  could  have  been  something  more  than  a 
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bare  legal  title  in  the  trustee  of  the  deed  of  trust  ex-      isro. 
ecuted  by  John  W.  Shore  ;  for  it  was  not  impossible  ""^T^rm!^ 
that  the  debt  secured    thereby,  had  been  assigned  to 

^i_  1.    J.  .1  -    X   1       TTr     Orlffln'8 

some  other  person  before  the  conveyance  of  John  W .     ex'or 
Shore  to  Fendall  Griffin  absolutely  ;  in  which  case,  such  ^^^^'j^  . 
assignee  would  have  an  equitable  interest  in  that  por-     ham. 
tion  to  the  amount  of  his  claim. 

While  this  reasonable  doubt  as  to  the  title  to  a  mate- 
rial part  of  the  property  was  in  existence  and  could 
not  be  removed,  I  do  not  think  the  purchaser  was  com- 
pelled to  comply  with  the  terms  of  purchase.  In  the 
advertisement  of  sale,  there  was  no  intimation  but  that 
the  title  was  perfectly  clear.  The  bid  must  have  been 
supp)Osed  to  have  been  made  with  such  an  understand- 
ing. In  Gamett  v.  Macon^  2  Brock.  R.  186,  244,  Ch. 
J.  Marshall  says  :  ''In  a  contract  for  the  purchase  of  a 
fee  simple  estate,  if  no  incumbrance  be  communicated 
to  the  purchaser  or  be  known  to  him  to  exist,  he  must 
suppose  himself  to  purchase  an  unincumbered  estate  ; 
and  a  court  of  equity  will  not  interpose  its  extraordi- 
nary power  of  compelling  a  specific  performance,  un- 
less the  person  demanding  it  can  himself  do  all  that  it 
is  incumbent  on  him  to  do."  On  the  same  page,  he 
says  :  ''Both  on  principle  and  authority,  I  think  it  very 
clear,  that  a  specific  performance  will  not  be  decreed 
on  the  application  of  the  vendor  unless  his  ability  to 
make  such  title  as  he  has  agreed  to  make,  be  unqu^s- 
tionahle.  See,  also,  Marlowx.  Smithy  2  P.  Wms.  R.  198. 
In  that  case,  the  court  say  :  "If  there  is  the  least  doubt 
of  the  title  (which  was  made  to  appear  by  the  opinion 
of  Sergeant  Hooper  and  Mr.  Webb),  it  would,  by  no 
means,  be  proper  for  the  Court  of  chancery  to  compel 
the  party  to  accept  the  title."  In  PincJce  v.  CurteWj  4 
Bro.  Ch.  R.  329,  the  solicitor  general  who  was  asking  a 
specific  performance,  says:  "Ifthere  be  a  solemn  doubt, 
I  agree  that  the  court  will  not  compel  the  purchaser  to 
take  it."  See,  also.  Rooked,  Kidd^  6  Vjes,  R.  647;  Stapyl- 
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1870.      ton  V.  Scott,  16  Ves.  E.  272.     In  Sloper  v.  FUli^  2  Ves. 
Term.    *  ^*'  R-  l^^j  it  was  a  doubtful  question  whether  the 


~         deed  was  absolute  or  had  been  delivered   as  an  escrow 

Griffin's 

cx'or     only.  InJervoisev.  The ZhckeoJ^^^orthumberla/nd^Usc. 
Cunning.  *  Walk.   R   540,   there  was  an  uncertainty  as  to  the 

ham.  nature  of  the  estate.  In  Lowes  v.  jAish,  14  Ves.  B. 
547,  it  was  a  question  of  doubt  whether  the  sale  had 
been  anticipated  by  an  act  of  bankruptcy. 

In  all  these  cases,  the  question  seems  to  have  been, 
not  what  was  the  actual  fact,  but  was  there  reasonabk 
doubt  about  it ;  and  in  such  cases,  specific  performance 
was  not  enforced.  I  would  not  hold  that  in  a  case 
where  such  doubt  appears  to  be  frivolous,  or  is  set  op 
as  a  mere  pretext,  when  upon  examination,  there  ap- 
pears to  be  no  foundation  for  such  doubt,  the  contract 
would  not  be  enforced  ;  but  only  in  a  case  of  reasona- 
ble doubt  either  as  to  law  or  fact ;  and  in  this,  I  think, 
I  am  fully  supported  by  all  the  authorities  upon  the 
subject. 

But  it  is  contended  that  such  doubt  might  have  been 
removed  by  a  proper  examination  of  the  records.  It 
is  a  fact  that  search  was  made  by  the  appellee,  and  no 
deed  of  conveyance  was  found  in  the  general  index. 
The  law  requires  that  an  index  shall  be  made  by  the 
clerk  of  all  deeds  recorded ;  and  I  think  if  a  deed  is 
not  found  there,  a  party  is  authorized  to  presume  that 
no  such  deed  exists,  or  is  recorded.  I  think  that  the 
index,  in  the  contemplation  of  the  legislature,  in  re- 
quiring it,  was  a  general  index,  and  not  merely  an  in- 
dex to  each  book.  Besides,  it  does  not  appear  that  the 
deed  was  referred  to  in  any  index.  The  counsel  says 
he  examined  the  title,  and  searched  the  records  of  the 
Hustings  court  and  the  County  court  of  Henrico,  and 
be  does  not  find  this  conveyance.  It  ought  to  be  pre- 
sumed that  he  made  a  proper  search.  He  is  shown  to 
be  competent  and  careful.  This  appears  by  the  opinion 
he  gave  ;  and  he  did  all  I  think  that  could  be  reason- 
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ably  expected  of  him  as  counsel  for  the  vendee.     He  •    isto. 
pointed  out  the  apparent  defects,   and  called  upon  the  ""^^^^ 

vendor  to  obviate  these  defects.     But  I  think  it  may  be 7- 

said  that  it  is  the  duty  of  the  vendor,  especially  if  he  ex'or 
seeks  a  specific  performance,  and  if  apparent  defects  in  Q^mninff- 
the  title  are  pointed  out,  to  remove  such  defects,  and  to  iiam. 
%hmjo  that  they  are  not  so,  and  remove  the  doubts  arising 
thereon.  If,  as  he  contends,  this  might  have  been  done 
by  a  proper  and  lawful  search,  that  is  so  much  more 
reason  why  he  should  have  done  it.  If  he  is  unable  to 
do  it,  it  is  not  necessary  to  say  that  it  is  his  laches  or 
negligence,  but  it  is  his  misfortune.  If  his  private  pa- 
pers have  been  burned,  that  is  Kis  loss.  If  other  papers 
of  his  cannot  'be  found,  that  is  his  misfortune.  He 
must  be  not  only  prompt,  willing  and  eager,  but  he 
must  be  able  to  do  all  on  his  part.  He  must  not  only 
have  a  good  title,  but  he  must  show  that  he  has  such 
title,  especially  in  a  case  of  doubt,  and  where  apparent 
defects  are  pointed  out ;  and  he  must  also  show  it 
beyond  all  reasonable  doubt. 

In  Lloyd  v.  Colletty  4  Bro.  Ch.  R  469,  a  purchaser, 
who  had  made  a  deposit  on  his  purchase,  was  allowed 
to  withdraw  it,  and  abandon  the  purchase,  because  the 
vendor  had  neglected  to  give  him  an  abstract  of  his 
title  from  August  18,  1792,  to  March  25,  1793  ;  and  in 
the  meantime  there  had  been  a  material  depreciation  in 
the  value  of  the  property.  See,  also,  Fordyee  v.  Ford, 
Id.  494  ;    Seton  v.  Slade,  3  Lead.  Cases  in  Equity  377. 

There  is  a  very  good  reason  why  it  should  be  incum- 
bent upon  the  vendor  to  remove  doubts,  and  furnish 
the  evidence  of  his  title.  He  must  be  supposed  to  have 
the  means  for  so  doing  ;  at  least  much  more  so  than  the 
vendee.  He  must  be  supposed  to  know  his  own  title, 
and  the  sources  of  it,  while  a  vendee  could  not  be  sup- 
posed to  know  anything  of  it.  This  must  have  been 
peculiarly  so  in  England,  when  they  had  no  registry 
acts,  and  the  muniments  of  title  were  to  be  found  only 
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1870.  in  the  possession  of  the  vendor.  Nor  do  I  see  why  in 
Term,  this  State,  where  we  have  these  registry  acts,  the  rule 
^^^^.^  should  be  changed.  It  is  true  the  records  facilitate  the 
ex'or  enquiry  very  much,  but  they  are  not  absolute  evidence 
cunnW-  of  title.  A  conveyance  may  be  perfectly  good,  though 
ham,  uQt  recorded,  except  as  to  creditors  and  honajide  pur- 
chasers. Besides,  the  title  often  rests  upon  matters  in 
pau^  which  the  records  do  not  disclose.  But  as  to  these 
matters,  the  vendor  must  be  presumed  to  be  better  in- 
formed than  the  vendee  ;  and  therefore  I  see  no  suffi- 
cient reason  for  adopting  a  different  rule  in  this  coun- 
try from  that  which  appears  in  the  English  reports.  I 
will  not  say  that  it  was  the  duty  of  the  vendor  in  this 
case  to  furnish  the  evidence  of  his  title,"  but  that  it  was 
his*  misfortune  that  he  could  not  do  so.  See,  also,  4 
Gratt.  253.  This  course  of  reasoning  leads  us  to  hold, 
that  at  the  time  of  the  first  decree  in  this  case,  and  with 
the  facts 'then  appearing,  the  vendee  ought  not  to  have 
been  required  to  take  the  title  as  it  then  appeared  ;  and 
the  decree  dismissing  the  bill  was  proper,  and  there 
were  no  circumstances  changing  this  state  of  things 
until  the  filing  of  the  bill  of  review  in  November  1868. 

Then  it  appeared  that  a  conveyance  had  actually 
been  made  by  Martha  E.  Shore  of  her  interest  to  the 
testator  in  May  1850,  and  then  such  deed  was  found 
to  be  upon  the  record  though  it  had  not  been  indexed. 
Then  for  the  fii-st  time  the  doubt  upon  that  subject  is 
fully  removed. 

But  in  the  meantime,  as  I  have  already  said,  the 
weight  of  evidence  shows  there  was  a  material  depre- 
ciation in  the  value  of  the  property. 

The  decree  shows  also  that  his  own  circumstances 
had  in  the  meantime  changed  so  as  to  render  it  impos- 
sible for  him  to  perform  the  contract ;  though  as  his 
own  testimony  upon  this  last  point  is  quite  contradic- 
tory, I  do  not  give  it  much  weight. 

It  is  true  that  time  is  not,  as  a  general  rule,  regarded 
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as  of   the  essence  of  a  contract  in   equity    unless   it      i87o. 
Ls  so  made.     But   if  by  the  lapse  of  time  during  the  ""^Term^^ 
default  of  either  party,  circumstances  have  happened  — 
which  materially  changed  the  value  of  the  contract  as  to     exor 
the  other  party  not  in   default,  then  time  i8  of  the  es-  Q^nn,n^. 
sence   of  the  contract.       Gamett  v.  Macon;  Floyd  v.     iiam 
Collett;  and  Seton  v.  Slade;  above  cited ;  Story's  Eq. 
Jur.,  sec.  776,  and  cases  there  cited. 

Suppose  that  in  the  meantime  the  property  had 
greatly  risen  in  value.  Is  it  to  be  supposed  that  the 
vendor  would  have  filed  this  bill  of  review  ?  Or  if 
the  vendee  had  in  such  case  then  asked  for  specific 
performance  on  his  part  would  not  the  vendor  have  re- 
sisted it? 

I  do  not  give  any  weight  to  the  fact  that  the  vendee 
at  the  time  of  making  his  bid  was  excited  by  stimu- 
lants. This  is  no  excuse  for  refusing  to  comply  with 
the  terms  of  sale.  It  is  no  doubt  true  als8  that  he 
was  eager  and  anxious  to  find  excuses  for  his  non-per- 
formance. But  this  would  not  preclude  him  from 
taking  advantage  of  any  valid  and  lawful  objection,  if 
such  could  be  found ;  and  it  seems  to  me  that  they 
were  found  in  this  case. 

On  the  whole,  I  cannot  come  to  any  other  conclu- 
sion, than  that  under  the  circumstances  of  this  case, 
the  decree  of  the  Circuit  court  was  right  and  should 
therefore  be  affirmed. 

Decree  affirmed. 
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1870. 


January    WASHINGTON,  ALEXANDRIA  &   GEORGETOWN  R.  R  Co. 

Term. 

V. 

Alexandria  &  Washington  R  R  Co.  cfe  aU. 

February  14. 

1.  A  corporation  being  a  defendant  to  a  suit  in  equity,  which 
seeks  to  have  it  declared  null,  the  holders  of  stock  in  it  are  not 
proper  parties  to  defend  the  suit. 

2.  In  such  a  case  the  holders  of  the  stock  claiming  that  if  the 
corporation  is  annulled  they  have  equitable  interests  in  the 
property,  may  be  admitted  as  parties  defendants  to  protect 
their  interests. 

3.  The  plaintiff  and  the  defendant  corporation  being  corpora- 
tions of  this  State,  the  owners  of  the  stock  though  non-resi- 
dents, are  not  entitled  to  have  the  cause  removed  to  the  United 
States  court,  to  have  the  question  of  the  validity  of  the  cor- 
poration decided. 

4.  The  A.  &  W.  Railroad  Co.  make  a  deed  on  their  property  to 
secure  certain  bonds ;  and  it  provides  that  if  the  trustee  be- 
comes incapable  of  acting,  any  court  of  record  of  A.  county, 
upon  the  application  of  three-fifths  of  the  holders  of  the 
bonds,  upon  notice  to  the  president  or  any  director  of  the 
company,  may  appoint  another  trustee.  The  trustee,  presi" 
dent  and  directors  go  into  the  enemy's  lines,  and  remain  there 
during  the  war.  An  order  of  the  court  of  A.  county,  sul)stitut- 
ing  another  person  as  trustee,  without  notice,  is  null  and 
void ;  and  a  sale  made  by  such  substituted  trustee  is  utterly 
null. 

5.  A  trustee  in  a  deed  to  secure  debts,  who  is  the  attorney  in  fact 
and  law  of  the  creditor,  cannot  make  a  valid  sale  at  auction  of 
the  property  to  himself. 

6.  Where  there  are  various  encumbrances  on  property  and  the 
priorities  are  not  ascertained,  a  sale  by  a  trustee  under  one  of 
the  deeds  is  improper. 

7.  Quere.  Whether  the  act.  Code,  edi.  of  1860,  ch.  61.  §§  28, 29, 
applies  to  a  sale  by  a  trustee  of  a  mere  equity,  conveying  no 
legal  title  to  the  property  of  the  corporation  ? 
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The   following  statement  of  this  case  was  prepared      mm 
by  j  udge  Willoughby  :  ^Te^ 

The  Alexandria  and  Washington  Railroad  Company  ^^:^^i^ 
was  chartered  in  February  1854,  by  the  legislature  of  AOeor. 
Virginia,    and  was   organized  pursuant  thereto ;   and       y 
James  S.  French  was  made  president.     In  August  1854,    ^«^-  * 

^  .      •  ,   ■m  Wss.  R.    R. 

congress  passed  an  act  authorizing  said  company  to  cjo.  &  ais. 
purchase  and  hold  lands  in  the  District  of  Columbia, 
and  to  lay  a  track  through  such  streets  as  the  corporate 
authorities  of  Washington  might  approve.  In  1856,  the 
authorities  of  Washington  authorized  the  company  to 
lay  its  track  on  Maryland  avenue,  from  the  Long  Bridge 
to  the  Baltimore  depot,  and  guaranteed  their  bonds  of 
$60,000  to  assist  the  company  in  the  construction  of 
the  road  ;  for  which,  in  April  1855,  the  company  exe- 
cuted a  deed  of  trust  to  Joseph  H.  and  A.  T.  Bradley, 
for  the  benefit  of  the  corporation,  on  all  the  j)roperty 
of  the  company. 

The  track  was  laid  from  Alexandria  to  the  Long 
Bridge,  and  on  Maryland  avenue,  and  cars  and  engines 
were  obtained,  and  the  road  operated  until  the  spring 
of  1861,  up  to  the  time  of  the  breaking  out  of  the  war. 

On  the  31st  of  December  1856,  a  second  deed  of 
trust  was  made  upon  the  property  of  the  company,  to 
J.  Louis  Kinzer,  trustee,  to  secure  Fowle,  Snowden  & 
Company  $14,849  50,  on  which  was  paid  $8,348  14. 

On  the  16th.  of  July  1857,  a  third  deed  of  trust  was 
executed  to  Walter  Lenox,  trustee,  to  secure  the  pay- 
ment of  $30,000  in  coupon  bonds,  which  the  company 
had  been  authorized  to  issue  by  an  act  of  the  legisla- 
ture. These  bonds  were  payable  July  22d,  1877,  with 
interest  semi-annually  at  seven  per  ceni.;  and  it  was 
provided,  that  in  default  of  payment  of  principal  or  in- 
terest, the  road  might  be  sold  by  giving  at  least  sixty 
days'  notice  by  publication  in  certain  newspapers.  The 
deed  further  provides  as  follows  : 

And  it  is  mutually  agreed,  that  in  case  of  the  death,  in- 
38 
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1870.  capacity  or  resignation  of  the  party  of  the  second  part 
*^Term.^  (the  trustee,  Lenox),  or  of  his  successors  in  this  trust, 
then  the   office  of   trustee   filled  by   him  shall  become 

Was.  Alex  / 

&  Geor.  vacant,  and  such  vacancy  shall  be  filled  by  an  appoint- 
R.  R.  Co.  jjjgjj^  ^Q  lyQ  made  by  any  court  of  record  in  the  county 
Alex.  &  of  Alexandria,    on  the   application  of   the  parties  of 

Wai  R.  R  •  i 

co.&ais.  the  first  part,  or  of  the  holders  of  three-fifths  of  said 
bonds.  Provided,  however,  in  the  last  case,  notice  of 
the  application  of  the  parties  making  such  request,  be 
given  to  the  president  or  one  of  the  directors  of  said 
company  ;  and  all  the  rights,  powers  and  authority 
hereby  conferred  on  the  original  trustee  shall  then  and 
there  devolve  upon  and  be  invested  in  his  successor  or 
successors  so  appointed. 

This  deed  of  trust  in  terms  recognizes  the  first  deed 
of  trust  of  $60,000  as  an  existing  and  prior  lien. 

These  bonds  were  sold  to  Benjamin  Thornton,  of 
England,  for  $10,000,  upoti  which  was  paid  $2,000  in 
cash  ;  and  notes  were  given  for  the  balance  ;  upon 
which  was  afterwards  paid  about  $3,500,  making  about 
$5,500  paid  in  all  ;  the  balance  still  being  due. 

This  company  was  authorized  by  its  charter  to  issue 
stock  to  the  amount  of  $300,000,  and  issued  stock  only 
to  the  amount  of  $200,000.  There  were  various  judg- 
ments and  claims  against  the  company,  making  the 
amount  of  the  indebtedness,  together  with  the  sums 
secured  by  said  deeds  of  trust,  including  interest  on  the 
10th  of  April  1862,  as  reported  by  the  commissioner, 
about  $195,000.  Of  these  judgments,  Alexander  Hay 
claimed  to  be  the  owner  of  about  $iO,000  in  April 
1861 ;  but  it  seems  that  in  August  24th,  1860,  he  had 
assigned  these  judgments  which  had  been  obtained  by 
him  long  before,  to  James  S.  French,  upon  the  pay- 
ment to  him  of  $5,000,. though  it  does  not  appear  that 
this  $5,000  has  been  paid.  By  power  of  attorney  exe- 
cuted at  the  same  time,  he  authorized  said  French  to 
deal  with  such  judgments  in  the  same  manner  as  if  the 
game  were  his  individual  property. 
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On  the  occupation  of  the  city  of  Alexandria  by  the      mo. 
United  States  troops,  in  May  1861,  the  rolling  stock  of  "^Term^ 

the  company  was  transferred  to  the  Orange  and  Alex 

andria  railroad,  and  taken  beyond  the  Federal  lines,  ^'^eor^^ 
The  president,  directors,  and  the  trustee,  Lenox,  all  R-  «•  co. 
went  south  at  that  time,  and  remained  within  the  Con-   Aiex.  & 
federate  lines  during  the  war ;  and  the  rolling  stock  was  ^'^^if* 
sold  by  said  French  to  parties  within  said  lines. 

The  United  States  government  took  possession  of 
the  road  in  1861,  and  laid  the  track  with  heavy  rails, 
and  put  it  in  good  order,  and  used  it  till  the  close  of 
the  war,  having  exclusive  possession  thereof  during 
that  period,  and  leaving  the  road  in  good  order  and 
very  valuable. 

It  is  claimed  by  Hay  that  he  took  possession  of  the 
road  early  in  1861,  and  made  a  contract  with  the  secre- 
tary of  war,  by  which  the  war  department  was  to  re- 
pair the  road ;  and  binding  himself  to  defray  the  ex- 
pense of  such  repairs  which  should  not  be  discharged 
by  the  use  of  the  road. 

The  government  used  the  road  long  enough  to  pay 
its  outlays  upon  the  road,  if  the  use  thereof  could  be 
chargeable  against  the  government. 

The  defendant,  Joseph  B.  Stewart,  an  attorney  at 
law,  acted  as  attorney  for  Alexander  Hay,  and  during 
the  year  1861,  either  as  such  attorney,  or  on  his  own 
account,  sold  the  iron  of  the  company  for  something 
over  $10,000,  and  received  the  proceeds.  No  account 
has  ever  been  made  of  this  money  by  him  or  by  Mr. 
Hay. 

On  the  28th  of  January  1862,  Joseph  Davison,  who 
claimed  to  be  the  agent  of  Benjamin  Thornton  for  the 
coupon  bonds  said  to  be  held  by  him,  made  an  agree- 
ment with  said  Stewart,  authorizing  him  as  attorney  to 
take  such  steps  as  might  be  necessary  to  close  out  and 
perfect  the  interest  of  said  bondholders  in  and  to  said 
road,  and  agreeing  to  give  him  a  contingent  fee  of  one- 
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1870.      half  of  the  whole  amount  received  on  said  bonds  in  the 

^T^^^  sale  of  the  same  or  of  the  said  road  over  and  above  the 

sum  of  $10,000,  and  all  the  interest  that  the  said  bond- 

"Was  Alex 

&  Geor.  holders  or  any  of  them  may  have  paid,  or  may  have  to 
^  ^  ^*  pay  on  the  said  $30,000  of  bonds,  at  the  rate  of  seven 
Alex.  A,  per  cent,  per  a/nnum;  and  on  the  next  day,  January  29, 
Co.  &  aia.  said  Stewart,  as  attorney  in  fact  for  said  Hay,  gave  to 
said  Davison  an  agreement  in  writing,  that  if  a  sale  be 
made  under  said  deed  of  trust,  and  the  said  road  be 
purchased  by  himself  or  constituents,  the  said  Thorn- 
ton should  have  the  right  to  continue  his  interest  in  the 
same  according  to  the  ratio  of  his  present  lien  upon  and 
demand  against  the  same  ;  and  shall  enjoy  and  receive 
a  pro  rata  rate  of  all  the  appreciations  of  value  or  prof- 
its claimed  from  the  future  use  or  development  of  the 
same,  and  be  created  a  stockholder  accordingly. 

On  the  3d  of  February  1862,  Davison  filed  a  petition 
in  the  County  court  of  Alexandria  county,  sworn  to  by 
him,  stating  that  he  is  the  attorney  in  fact  of  all  the 
bondholders  secured  by  the  deed  of  trust  to  Walter 
Lenox,  claiming  that  said  trustee  has  become  incapaci- 
tated from  performing  saidtnist ;  that  he  has  made  dili- 
gent search  for  the  president,  or  some  director  or  agent 
of  said  company,  to  whom  he  could  give  notice,  but 
could  find  none  upon  whom  notice  could  be  served,  and 
believed  that  they  had  abandoned  the  franchises  of  the 
road,  and  gone  beyond  the  jurisdiction  of  the  court, 
and  asks  that  Joseph  B.  Stewart  be  appointed  trustee. 

Joseph  Thornton  also  swears  that  he  knows  of  his 
own  knowledge  that  said  Davison  is  the  agent  of  said 
bondholder,  Benjamin  Thornton,  and  has  authority  to 
make  the  applications. 

Upon  these  affidavits  and  application,  the  County 
court  make  an  order  substituting  Stewart  as  trustee  in 
said  deed  of  trust  in  place  of  Walter  Lenox,  on  the  3d 
day  of  February  1862. 

On  the  4th  day  of  February  1862,  Davison  requested 
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the  trustee  to  make  sale  of   said  road,  and  thereupon,      isro. 
on  the  10th  day  of  February  1862,  such  sale  was  adver-  ^^^.^ 

tised  to  take  place  on  the  10th  day  of  April  following, 

on  which  day  it  was  sold  at  public  auction,  and  bid  oflf  &  oeor. 
by   Alexander  Hay  for  the  sum  of  $12,500  ;  and  Hay  k-^^- 
having   assigned  one-half   of  his  purchase   to  Joseph   Aiex.  & 
Thornton,  and  they  having  agreed  to  continue  as  a  cor-  c^&ais. 
poration  under   the  name   of  the  Washington,  Alexan- 
dria and   Georgetown   Railroad  Company,  conveyance 
was  made   to  them,  and  to  such    company  of  the  road, 
and   all  the  franchises  and  property  of  the  Alexandria 
and  Washington  Company,  by  Stewart  as  trustee. 

On  the  3d  day  of  May  1862,  the  organization  of  the 
new  company  was  perfected  by  the  appointment  of  oflS- 
cers  ;  the  stock  having  been  divided  between  Hay, 
Stewart,  Davison  and  Thornton,  the  same  then  being 
owned  by  them. 

On  the  3d  of  March  1863,  congress  extended  the 
charter  of  the  old  company,  so  as  to  allow  it  to  occupy 
its  present  location  on  Maryland  avenue,  in  Washing- 
ton, and  to  construct  a  bridge  alongside  of  the  Poto- 
mac bridge  upon  certain  conditions  named  in  the  act. 
This  charter  is  claimed  to  have  been  obtained  at  the 
instance  of  members  of  the  new  company,  but  it  does 
not  appear,  and  is  not  explained  why,  in  terms  it  was 
granted  to  the  << Alexandria  and  Washington  Railroad 
Company." 

By  an  act  of  the  Alexandria  legislature  of  January 
23,  1864,  the  Washington,  Alexandria  and  Georgetown 
Company,  which  is  therein  declared  to  be  a  corporation, 
lawfully  succeeding  by  purchase  to  the  old  company,  is 
authorized  to  issue  stock  to  the  amount  of  $500,000,  to 
sell  its  bonds  to  the  amount  of  $200,000,  in  addition  to 
the  $100,000  allowed  to  the  old  company,  and  to  borrow 
money  upon  its  promissory  notes  to  the  amount  of 
$100,000  more.  With  the  proceeds  of  such  stock, 
bonds  and  notes,  it  is  claimed  by  the  defendants  that  a 
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187a      large   portion  of  the  indebtedness  of  the  old  company 
^Ter^  was  paid  ;  money  was  raised  to  procure  the  charter  from 

congress,  to  build  the  bridge,  repair  and  put  the  road 

&  Geor.  in  good  Order  ;  and  such  stock  is  now  held  by  various 
^^.^'  parties  in  Washington,  New  York  and  Baltimore. 
Alex.  &       The  bill  which  was  filed  in  April  1866,  by  James  S. 

Was  R.  R  _ 

ca  ifc  ais.  French  as  president  of  the  Alexandria  and  Washington 
R.  R.  Company  against  the  new  company,  charge, 
among  other  things,  that  the  appointment  of  J.  B. 
Stewart  as  trustee  was,  for  many  reasons  alleged  there- 
in, null  and  void  ;  and  that  the  sale  by  him  was  conse- 
quently without  authority  ;  and  that  all  the  action  of 
himself,  Hay,  Thornton,  and  Davison  was  the  result 
of  a  fraudulent  conspiracy  on  their  part  to  obtain  the 
road  unlawfully ;  and  that  this,  together  with  the  con- 
duct of  said  Stewart  in  making  such  sale,  ought  to 
make  the  sale  void. 

The  answers  were  filed,  accounts  taken  by  the  com- 
missioner and  filed,  and  various  other  proceedings  had 
up  to  the  22d  of  November  1867,  when  Coleman,  Rid- 
dle, and  others  filed  a  petition  representing  that  they 
were  the  owners  of  a  large  majority  of  the  stock  of  the 
new  company,  and  as  such  were  deeply  interested  in 
the  contest  between  the  said  companies,  and  asked  that 
they  be  made  parties  defendants  ;  which  was  allowed. 
On  the  23d  day  of  December  1867,  a  decree  was 
made  adjudging  that  *<the  whole  proceeding  of  the 
County  court  of  Alexandria  county  at  its  February 
term,  1862,  substituting  Joseph  B,  Stewart  as  trustee 
in  place  of  Walter  Lenox,  under  the  deed  of  trust  of 
the  16th  July  1857,  was  without  authority  of  law,  and 
null  and  void  ;  and  that  all  the  subsequent  proceedings 
of  the  said  Stewart  under  said  deed,  his  sale  of  the  said 
road  and  its  franchises  to  Alexander  Hay,  and  the  in- 
corporation of  the  said  Washington,  Alexandria  & 
Georgetown  Railroad  Company  growing  out  of  the 
siad  sale,  are  null  and  void,  and  that  the  same  should 
be  set  aside  and  annulled." 
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By  the  same  decree  a  reference  was  made  to  the      isro. 
commissioner   to  enquire  into   the    interests   of   said  ^Ter^^ 
Coleman  and  others,  and  make  further  report  to  the  — 

'  ^  Was.  Alex 

court.  &  Geor. 

On  the  2d  of  June  1866,  a  petition  was  filed  by  the  ^•^^* 
new  company  alleging  that  the  corporation  was   the   ^«^-  * 
only  party  having  any  real  interest  in  the  suit,  except  co.  &  ais. 
Joseph  B.  Stewart ;  that  Hay  was  a  citizen  of  Penn- 
sylvania, and  Stewart  a  citizen  of  Kentucky ;  and  on 
the  same  day  a  petitioii  was  filed  by  said  Stewart  al- 
leging that  he  was  a  citizen  of  Kentucky  ;  that  the  com- 
pany was  made  a  defendant  for  the  purpose  of  pre- 
venting a  removal  of  the  same  into  the  United  States 
court ;  and  upon  said  petitions  motion  was  made  by 
the  petitioners  to  remove  the  cause  into  the  Circuit 
court  of  the  United  States. 

This  motion  was  overruled. 

On  the  6th  of  December  1866,  this  motion  was  re- 
newed by  Stewart  and  Hay,  each  alleging  theii*  citizen- 
ship of  another  State  ;  which  was  also  denied. 

In  May  1868,  two  petitions  for  removal  to  the  United 
States  court  were  filed  by  said  Coleman  and  others,  each 
alleging  their  citizenship  of  Maryland  and  other  States; 
one  claiming  that  the  validity  of  orders  made  by  the 
secretary  of  war  and  other  military  officers  in  relation 
to  said  road  was  involved  in  the  suit ;  and  the  others, 
that  they,  holding  the  majority  of  the  stock  of  the  new 
company,  the  existence  of  which,  as  a  company,  was 
denied  by  the  bill,  were  the  substantial  parties  defend- 
ants, and  alleging  that  from  prejudice  and  local  influ- 
ence they  did  not  believe  they  would  be  able  to  ob- 
tain justice  in  the  State  court.  They  also  filed  their  an- 
swers at  the  same  term.  The  motion  upon  these 
petitions  was  denied  at  the  August  term  of  1868,  and 
then,  against  the  protest  of  Coleman  and  others,  who 
claimed  that  they  had  had  no  opportunity  to  take  testi- 
mony, a   decree  was  made  again  declaring  said  order 
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1870.  of  the  County  court  and  the  said  bill  null  and  Void ; 
"^Term!^  and  it  appearing  that  large  liabilities  had  been  incurred 
by  the  old  and   the  new  companies ;  that  under  the 

Was    Alex 

&  Qeor.   authority  to  issue  stocks  and  bonds  to  a  limited  amount, 
R.  E.  Co.  ^  large  amount  had  been  issued  in  excess  of  said  author- 
Aiex.  &  ity,  which  have  been  sold,  and  and  are  now  in  the  hands 
Co.  &ai8.  of  purchasers  thereof,  a  reference  wa*  ordered  to  ascer- 
tain what  equities    might  exist  growing  out  of  said 
transactions.     From  this  decree  an  appeal  has  been 
taken  to  this  court. 

R,  J.  Brent^  Jno.  L,  Brent ^  2JiADulan£y^  for  the  ap- 
pellants. 

G,   W.  Brent^  Bradley  <&  GU^mer^  for  the  appellees. 

W1LX.0UGHBY,  J.  The  two  leading  questions  pre- 
sented for  our  decision  are  : 

First.  Ought  the  case,  under  the  circumstance  there- 
of, to  have  been  removed  on  the  petitions,  or  either  of 
them,  for  such  removal  to  the  United  States  Circuit 
court? 

Second,  Was  the  sale  made  by  the  trustee,  Joseph  B. 
Stewart,  valid;  and  did  it  operate  to  extinguish  the 
Alexandria  and  Washington  Railroad  Company,  and 
divest  it  of  its  corporate  rights  and  privileges? 

It  would  seem  to  me,  without  reference  to  the  valid- 
ity or  invalidity  of  such  sale,  and  without  now  passing 
upon  the  question  of  its  right  to  be  regarded  as  a  cor- 
poration, consistent  with  legal  principles  to  regard  for 
the  purposes  of  the  decision  of  the  points  before  us, 
the  Washington,  Alexandria  and  Georgetown  Eailroad 
Company  as  a  company  capable  of  being  sued,  and  of 
exercising  certain  powers. 

This  company  certainly  insists  on  being  so  regarded; 
it  has  acted  as  such  with  a  full  board  of  officers  and  di- 
rectors ;  and  as  such,  has  issued  stock,  bonds  and  notes 
to  a  very  large  amount ;  it  has  been  so  recognized  by 
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the  public  ;  and  transactions  of  great  extent  have  taken      isto. 
place  upon  the  faith  of  the  existence  of  such  company,  ^Ter^^ 
and  it  was  recognized  as  such  by  the  act  of  assembly  of 

.  Was.  Alex 

January  23,  1864,  by  which  large  powers  and  privi-  &Geor. 
leges  were  granted  to  it  ''as  a  lawfully  existing  com-  ^^•^• 
pany. ' '  Aiex.  & 

The  question  regarding   the  petitions   for  removal  ^^^  ais. 
seems  to  me  to  require  our  first  consideration. 

I  will  designate  the  two  companies  as  the  old  and  the 
new  companies. 

The  bill,  as  at  first  presented,  was  brought  by  the  old 
company  against  the  new  company.  Hay,  Stewart,  Ben- 
jamin and  Joseph  Thornton,  Davison,  and  the  persons 
interested  in  the  several  deeds  of  trust. 

Hay,  in  his  answer,  expressly  waives  all  right  to  re- 
move such  cause  as  to  himself,  and  Joseph  Thornton 
and  Davison  protested  against  such  removal. 

The  first  petition  was  made  by  the  new  company. 
That  this  was  properly  overruled,  it  seems  to  me,  there 
can  be  no  question.  The  old  and  the  new  companies 
were  both  residents  and  citizens  of  the  State  of  Vir- 
ginia ;  and  I  think  it  is  equally  plain  that  Stewart  alone, 
under  the  law  as  it  then  existed,  could  not  properly  ask 
for  a  removal  of  such  cause. 

It  had  been  settled  that  a  suit  could  not  be  removed 
when  a  part  of  the  plaintiffs  or  defendants  are  citizens 
of  the  State  where  the  suit  is  brought,  and  a  part  of 
some  other  State,  ( Wilson  v.  Blodget^  4  McLean's  R. 
363  ;  Northern  Indiana  Railroad  Company^  3  Blatchf . 
R.  82  ;)  and  in  order  to  remove  such  cause  to  the  United 
States  court,  all  the  defendants  must  join  in  the  peti- 
tion for  such  removal.      (See  2  Sumner  339.) 

The  motion  to  remove  in  December  1866  was  also 
properly  overruled. 

The  provision  of  the  act  of  congress  of  July  1866, 
upon  which  the  petitioner  then  relied,  provided  for  a 
removal,  in  cases  of  citizenship  of  dijflterent  States,  on 
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^870.      the  petition  of  a  defendant,  ^Hfthestdt  is  one  in  which 

January  .         , 

Term,    there  can  he  a  final  determination  of  the  controversy^  m 

Was  KX^xf^^  ^^  ^^  concerns  him^  withotvt  the  presen^^e  of  the  other 
&Geor.   defendants  as  parties  to  the  causeJ^^     That  this  was  not 
V.    *  such  a  case  is  perfectly  manifest  from  the  slightest  in- 
^^^*  spection  of  the  pleadings  and   proceedings.     Congress 
oo.  &  ais.  passed  an  act  March  2,  1867,  providing  that  where  there 
was  a  controversy  between  citizens  of  different  States, 
either  party ^  plaintiff  or  defendant^  might,  on  filing  an 
affidavit  in  the  State  court  that  he  has  reason  to,  and 
does,  believe  that  from  prejudice  or  local  influence  he 
will  not  obtain  justice  in  such  State  court,  file  his  peti- 
tion for  such  removal,  and  it  was  made  the  duty  of  the 
State  court  then  to  proceed  no  farther  in  the  cause,  but 
the  cause  should  be  removed. 

This  affidavit  was  made  by  Coleman  and  others,  and 
also  an  affidavit  that  orders  of  the  military  authorities 
were  involved,  in  May  1868.  As  to  the  validity  of  mil- 
itary orders  being  involved,  it  is  perfectly  manifest 
from  all  the  pleadings;  and  from  the  answers  of  these 
parties,  filed  at  the  same  time,  that  there  is  not  the 
slightest  foundation  for  removing  the  cause  on  that 
ground.  No  such  questions  are  raised  in  any  form 
whatever.  This  last  mentioned  act  of  congre^^,  stand- 
ing alone,  might  be  regarded  as  sufficiently  comprehen- 
sive to  include  this  application.  But  a  little  considera- 
tion, I  think,  must  show  us  that  it  was  not  intended  by 
this  to  change  the  practice  of  the  courts,  and  to  over- 
ride the  decision  of  such  courts,  which  had  been  re- 
peatedly and  uniformly  made  since  the  Judiciary  Act 
of  1789,  or  to  change  the  law  of  1866,  providing  for 
such  removal  in  a  case  where  there  could  be  a  final  de- 
termination of  the  controversy,  so  far  as  it  concerned 
the  applicant,  without  the  presence  of  the  other  defend- 
ants. The  act  of  1866  is  not  repealed,  nor  are  the 
provisions  of  this  act  at  all  repugnant  to  it. 

The  act  of  1867  merely  extends  the  privilege  of  re- 
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moval  to  the  plaintiff,  as  well  as  to  the  defendant,  on      ism 
making  the  required  affidavit.                                             ^Term^ 
In  Fox* 8  admire  v.  The  Commorvwealth^  16  Gratt.  1, 

Was.  Alex 

judge   Moncure  says,  in  delivering  the  opinion  of  the   &Geor. 
court:  * 'The  law  does  not  favor  a  repeal  by  implica-  ^^•^• 
tion  unless   the  repugnance   be   quite  plain,  and  then  Aiex.  & 
only  to  the  extent  of  such  repugnance. "  Again  he  says:  co.  '^  ais. 
'*It  is,  therefore,  an  established  rule   of  law  that  all 
acts  ^in  paria  materia*  are  to  be  taken  together  as  if 
they  were   one  law;  and  they   are  directed  to  be  com- 
pared  in  the  construction  of  statutes  because  they  are 
considered  as  framed  upon  one  system,  and  having  one 
object  in  view.     And  the  rule  equally  applies,  though 
some  of  the  statutes  may  have  expired  or  are  not  re- 
ferred to  in  the  others." 

The  provision  of  the  act  of  1866,  limiting  the  appli- 
cation to  a  case  where  the  party  can  have  the  suit  de- 
termined, so  far  as  it  concerns  him,  without  the  pres- 
ence of  the  other  parties  on  the  same  side,  is  an  emi- 
nently wise  and  just  one. 

It  would  be  manifestly  unjust  that  one  defendant  out 
of  a  large  number,  should  have  the  right  to  take  a  case 
from  a  court  where  all  of  the  other  parties  wish  it  to 
be,  without  very  strong  and  peculiar  reasons.  It  is 
very  easy  to  see  how  this  might  often  work  infinite  mis- 
chief and  confusion;  and  few  cases  can  be  found  which 
would  better  illustrate  this  than  this  case. 

This  has  been  seen  and  acted  upon  by  all  courts  with- 
out exception,  and  also  by  congress,  certainly  up  to  the 
passage  of  this  act ;  and  with  this  view,  and  looking  at  the 
great  mischief  that  otherwise  would  ensue,  I  cannot  be- 
lieve, without  explicit  words  to  that  effect,  that  it  was 
intended  to  repeal  the  act  of  1866;  and  therefore,  both 
must  be  taken  together  in  construing  the  real  intention 
of  congress.  I  do  not  at  all  call  in  question  the  consti- 
tutionality of  these  acts;  but  construe  them  all  together, 
as  I  think  we  are  bound  to  do.  (See  American  Law 
.  Register,  January  1870.) 
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187a         There  are  other  reasons  why,  in  this  particular  case, 
^Tera^^  the  removal  should  not  have  been  made. 
The  substantial  parties  in  this  controversy  are  the  old 

Was.  Alex 

&  Geor.  company  on  the  one  side,  and  the  new  one  on  the  other. 
R.  R.  Co.  These  are  both  certainly  citizens  of  Virginia.  The 
Alex.  &  individuals  named  derive  all  their  rights  in  this  cause 
Co.  &  ais.  through  one  or  the  other  of  these  companies.  As  in- 
dividuals, they  are  citizens  of  different  States;  but  as 
members  of  the  several  companies,  they  are  not.  The 
La  Fayette  In,  Co,  v.  French  and  others^  18  How.  U.S. 
R.  4r04r.  These  petitioners  come  in  simply  as  stock- 
holders in  the  new  company;  and  while  they  all^ 
that  there  can  be  a  final  determination  of  the  contro- 
versy, so  far  as  it  concerns  them,  without  the  presence 
of  the  other  defendants,  parties  in  the  cause,  the  peti- 
tion itself,  as  well  as  their  answers,  show  that  this  can- 
not be  true.  The  new  company,  of  which  they  were 
stockholders,  was  in  court  defending  the  case,  and  in 
such  case  they  could  not,  as  individuals,  control  the 
cause.  (See  Angell  and  Ames  on  Corporations,  sec. 
407,  and  cases  there  cited.)  The^ower  of  stockholders 
to  bring  proceedings  against  the  company  for  violation 
of  the  duty  of  such  company  is  not  denied;  but  I  do 
not  think  that  this  was  the  way  to  come  into  (X)urt 
on  such  grounds.  They  had  the  power,  holding,  as 
they  claim,  the  majority  of  the  stock,  to  remove  their 
officers  and  directors,  if  they  were  acting  improperly, 
and  put  in  their  place  those  who  would  do  their  duty. 
(Chap.  57,  sees.  8  and  12,  Code  of  1860.) 

These  parties  were  allowed,  at  the  discretion  of  the 
court,  to  be  made  defendants  upon  their  petition  repre- 
senting that  they  had  interests  which  would  be  affected. 
But  at  the  same  time  a  decree  was  made  adjudicating 
the  principles  of  the  cause.  True,  they  complained  of 
this,  but  their  answers  did  not  set  forth  any  new  facts 
which  could  throw  any  additional  light  upon  the  prin- 
•ciples  of  such  adjudication;  and  having  just  come  in  as 
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defendants  with  others,  under  such  circumstances,  why      isto.     \ 
should  the  decision  of  this  question  be  delayed  ?     The  ^^^^ 

court  says :  < '  With  a  view  to  thespesdy  detennination  of  the 

cause^  it  is  deemed  proper  to  make  this  adjudication."  Aoeor. 
Nor  do  I  see  that  this  case  is  one  in  which  the  parties  ^^•^• 
who  have  not  united  in  this  last  application  for  removal   Aiex.  & 
are  mere  formal  or  nominal  parties,  or  parties  without  c^i  ais. 
interest,  in  which  cases  the  real  and  substantial  parties 
have  been  held  to  have  the  right  to  remove  the  cause 
to  the  United  States  court.     (See  Wood  v.  Davis^  18 
How.  U.  S.  K.  467.) 

The  action  of  the  court  below  in  making  the  decree 
adjudging  the  principles  of  the  cause,  at  the  Novem- 
ber term  1867,  has  been  so  severely  commented  upon, 
that  it  seems  proper  to  examine  this  action  a  little  more 
critically. 

The  defendants,  Coleman  and  others,  then  made  a 
simple  petition  as  ^tockhold^s  of  the  new  company,  as- 
serting that  it  was  a  legal  corporation,  and  asking  to 
be  made  parties,  as  they  were  interested  in  the  deci- 
sion of  the  case.  They  allege,  it  is  true,  they  can  suc- 
cessfully defeat  the  claims  of  the  old  company  and  es- 
tablish the  validity  of  the  new  company.  Their  peti- 
tion is  not  sworn  to,  nor  any  new  facts  alleged. 

The  court,  deeming  their  petition  reasonable,  allowed 
them  to  be  made  parties,  and  required  the  complain- 
ants to  amend  their  bill  so  as  to  make  them  parties. 
It  is  evident,  however,  that  the  court  did  not  intend  to 
allow  them  to  be  made  more  than  formal  parties,  and 
for  the  purpose  only  of  establishing  such  equities  as  they 
might  be  able  to  show  ;  for  it  seemed  manifest  that  if 
the  new  company  were  adjudged  void,  still  they,  as 
individuals,  had  equitable  claims  upon  the  road. 
From  the  very  position  they  occupied  and  placed  them- 
selves in,  they  could  do  nothing  more  than  this  in  either  • 
event.  If  the  new  company  were  adjudged  a  valid  one, 
then  this  new  company  being  properly  in  court,  they, 
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J8TO.      as  mere  stockholders  of  that  company,  as  such,  had  no 

January  x       •/  7 

Term,    standing  in  court.     But  if  on  the  other  hand,  the  new 

^^^^^~^^  company  should  be  adjudged  invalid,  as  it  was,  they 

&  Geor.   then  had  nothing  but  equitable  interests,  which  could 

V.     '  be  preserved  in  no  other  way  than  as  they  were  pro- 

Aiex-  &    vided  for  in  this  very  decree. 

Was  R.  R. 

oo.  &  ai8.  I  do  not  see,  therefore,  how  their  rights  were  preju- 
diced. In  fact,  I  do  not  see  how  the  cause  could  prop- 
erly proceed  as  to  them  until  their  precise pomtion  sfmild 
he  dscerta  i?}  edand  adjudged  ;  for  as  I  have  before  said,  if 
they  were  stockholders  of  a  valid  corporation,  they  had 
no  standing  in  court ;  if  individuals  only,  they  had 
merely  equitable  interests,  and  could  not  then  contest 
the  validity  of  the  old  company.  The  same  decree 
that  admitted  them  as  defendants  adjudged  the  validity 
of  the  old  company.  The  purpose  of  admitting  them 
as  defendants  was  thus  manifestly  only  to  allow  them 
to  establish  such  equitable  interests  as  they  might  be 
able  to  establish  ;  and  the  bill  was  required  to  be 
amended  oidyfor  that  purpose^  and  they  were  allowed 
to  file  their  answers  only  for  that  purpose.  They  com- 
plain that  they  were  not  allowed  to  take  testimony, 
and  that  they  had  not  then  filed  their  answers.  But 
they  have  since,  and  before  the  final  decree,  filed  their 
answers,  and  the  right  to  take  testimony  ^(Tr  the  purpose 
for  which  it  was  al<me  proper  that  they  should  take  testi- 
mony^ has  not  been  denied,  but,  on  the  contrary,  is  ex- 
pressly provided  for  in  the  decree  from  which  the  appeal 
was  taken. 

It  may  be  remarked  that  the  answers  filed  by  them 
do  not  set  forth  any  facts  additional  to  those  which 
were  before  the  court,  which  could  have  affected  the 
decinionof  the  question  which  was  then  adjudicated. 
While,  then,  there  seems  to  be  an  apparent  incon- 
•  sistency  in  allowing  them  to  be  made  parties,  and 
making  the  decree  which  was  made  before  the  fiUng 
of  their  answers  and  the  production  of  their  testimony, 
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u  critical  examination  of  the  situation  of  the  parties,     'isro. 

Janaa 
Term. 


and  the  real  substance  of  the  decree,  and  the  intention  "^^^^^^^ 


of  the  court,  shows,  I  think,  that  it  acted  with  entire 

.   ^  Was.  Alex 

propriety.  &Geor. 

The  petition  for  removal  was  not   made   until  the  ^  ^'  ^*^- 
next  term  of  the  court,  after  there  had  been  a  decree   Aiex.  & 
in  effect  adjudicating  the  principles  of  the  cause^  and  ^'^  ^ 
which  even  then  might  have  been   regarded  as  suflS- 
ciently  final  for  the  purposes  of  an  appeal  to  an  ap- 
pellate court. 

After  their  case  is  really  decided,  and  this,  too,  with- 
out objection  to  the  jurisdiction  of  the  court,  thenihi^y 
ask  to  have  this  cause  removed,  so  that  they  can  try 
the  same  question  again  in  another  forum. 

To  allow  the  removal  of  the  cause  under  such  cir- 
cumstances would  give  them  the  chances  of  two  courts, 
if  the  first  decided  against  them,  or,  in  other  words, 
would  be  substantially  allowing  an  appeal  from  a  State 
to  a  United  States  court. 

Under  the  act  of  1867,  the  application  must  be  made 
before  final  hearing.  The  substantial  final  hearing 
had  been  made,  and  though  the  parties  call  themselves 
defendants,  and  put  in  what  they  call  answers,  such 
answers  are  substantially  nothing  but  petitions,  or  in 
the  nature  of  cross-bills,  setting  up  equitable  interests, 
which  they  claim  should  be  protected.  At  least,  they 
could  not  be  otherwise  regarded  by  the  court  after  the 
decree  which  it  had  made  at  a  previous  term,  fully  ad- 
judicating the  principles  of  the  cause. 

In  view  of  these  considerations,  I  am  very  clear 
that  there  was  no  error  in  denying  the  motion  for 
removal  of  the  cause  to  the  Circuit  court  of  the  United 
States. 

There  is  another  view  which  may  be  presented,  which, 
if  correct,  is  conclusive,  so  far  as  this  court  is  concerned, 
upon  this  question.  The  appeal  to  this  court  is  not 
made  by  these  petitioners.     It  is  made  by  the  new  com- 
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i?ra'  p^nj.  It  was  not  the  new  company  which  presented 
^^^rrn^  this  last  petition  for  removaL  It  did  not  make  the 
motion  in  the  court  below.     In  fact,  then,  I  veir  much 

Was.  Alex  /  /  • 

A  G€or.  doubt  whether  this  question  is  properly  before  us.  If 
R.  R.  Co.  there  was  an  error  in  refusing  the  petition  for  remoral, 
Alex-  A  it  was  an  error  by  which  the  petitioners^  not  the  com- 
^oA^if^ P*°y  were  aggrieved.  In  this  case,  it  seems  to  me 
the  petitioners  should  have  taken  the  appeal,  in  order 
to  have  the  error  by  which  they  were  aggrieved  cor- 
rected. 

I  very  much  doubt  whether  one  defendant  can  allege 
as  ground  of  error  that  a  co-defendant  is  aggrieved  by 
a  decision  of  the  court  below.  The  co-defendant 
should  make  known  his  complaint  for  himself.  For 
all  that  the  record  shows^  these  petitioners  may  now  ac- 
quiesce in  the  decision  of  the  court  below.  This  view 
may  be  applicable  also  to  some  of  the  other  grievances 
which  it  is  claimed  these  petitioners  have  suffered  by 
the  final  decree  of  the  court  below. 

The  conclusion  we  have  come  to  necessarily  brings 
us  to  the  consideration  of  the  next  question,  the  valid- 
ity of  the  sale. 

The  deed  of  trust,  upon  which  the  sale  was  founded, 
contains  this  provision  :  ''And  it  is  mutually  agreed, 
that  in  case  of  the  death,  incapacity,  or  resignation  of 
the  party  of  the  second  part,  or  of  his  successors  in 
this  trust,  then  the  office  of  trustee  filled  by  him  shall 
become  vacant,  and  such  vacancy  shall  be  filled  by  an 
appointment  to  be  made  by  any  court  of  record  in  the 
county  of  Alexandria,  on  the  application  of  the  parties 
of  the  first  part,  or  of  the  holders  of  three-fifths  of  said 
bonds  :  Provided^  however^  in  the  last  case,  notice  of  the 
application  of  the  parties  making  such  request  be  given 
to  the  president  or  one  of  the  directors  of  said  com- 
pany ;  and  all  the  rights,  power  and  authority  hereby 
conferred  on  the  original  trustee,  shall  then  and  there 
devolve  upon  and  be  invested  in  his  successor  or  suc- 
cessors so  appointed. 
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It  also  provides  that  in  case  at  any  time  six  months'      i87o. 

Januai 
Term. 


interest  becomes  due  and  unpaid,  the  trustee  '*shall,  ^^^^^^^ 
upon  the   request   in   writing    of   the   holders    of  at 

■  Was.  Alex 

least  three-fifths   interest  of   said   bonds,"    cause  the  &aeor. 
property  to  be  sold  at  public  auction,  after  giving  at  ^'  ^'  ^• 
least  sixty  days'  notice  of  the  sale  by  publication  in  cer-   Aiex.  & 
tain  newspapers  therein  named,  and  shall  have  author-  ^^^  ^is. 
ity  thereupon  to  convey  the   said  property  to  the  pur- 
chaser. 

This  is  a  contract,  the  authority  to  make  which  is  not 
disputed ;  and  upon  this  depends  the  authority  of  pro- 
ceedings in  relation  to  the  sale,  but  of  course  is  to  be 
construed  with  reference  to  the  laws  of  the  State  then 
in  force.  The  manner  of  serving  this  notice  must  then 
be  supposed  to  be  according  to  the  law  relating  to  such 
service.  This  notice  is  agreed  to  be  the  process  upon 
which  the  jurisdiction  of  -a  court  of  record  to  appoint 
a  trustee  depends. 

But  we  are  met  at  the  threshold  of  this  enquiry  into 
the  validity  of  the  order  of  the  court,  by  the  proposi- 
tion, that  as  the  court  was  one  of  general  jurisdiction, 
its  judgment  cannot  be  assailed  only  upon  the  ground 
of  want  of  jurisdiction,  and  the  presumption  is,  that  all 
the  steps  necessary  to  give  it  jurisdiction  were  taken 
by  the  court.  It  should  be  borne  in  mind  that  this  is 
not  a  proceeding  in  which  this  judgment  is  collateral! t/ 
assailed,  but  is  a  bill  in  equity,  filed  for  the  specific 
purpose  of  setting  aside  this  judgment  and  attacking 
it  directly.  The  bill  sets  out  facts  for  the  very  purpose 
of  showing  that  the  court  did  not  have  jurisdiction. 
Although  the  distinctions  made  in  different  cases  as  to 
when  the  record  of  a  court  may  or  may  not  be  con- 
tradicted, are  very  subtle,  and  somewhat  diflScult  to  rec- 
oncile, I  do  not  think  that  any  case  can  be  found  in 
which  it  is  held  that  such  record  may  not  be  assailed  in 
a  direct  proceeding  for  that  purpose  in  equity,  by  show- 
39 
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i87a     ing  fraud,  or  especially  by  showing  that  the  court  did 
^T°rm!^  not  in  fact  have  jurisdiction. 
However  this  may  be,  I  am  sure  that  the  defendant 

Wsis.  Alex 

&  Qeor.  may  be  allowed  to  show  that  he  had  no  notice,  and  that 
R.  R.  Co.  there  was  no  process  bringing  him  into  court,  by  filing 
Alex.  &  a  biU  in  equity  for  this  specific  purpose,  and  by  actually 
Co.  &ai«.  ^^l^^^^'^g  such  want  of  jurisdiction.  Any  other  con- 
struction of  law  would  be  the  most  apparent  injustice, 
for  there  could  be  no  other  remedy.  An  appeal  would 
not  correct  it,  for  on  an  appeal  the  party  would  be 
bound  by  the  record  as  it  is.  A  judgment  of  a  court 
beyond  its  jurisdiction  is  plainly  void ;  and  to  render 
a  judgment  in  personam  it  must  have  jurisdiction  0} 
the  person.  If  it  be  a  judgment  inrem^  it  must  have  juris- 
diction of  the  thing.  Every  lawyer  knows,  for  example^ 
that  a  judgment  in  a  case  of  attachment,  if  there  is  not 
also  a  service  upon  the  person,  is  only  a  judgment  against 
the  property.  Such  a  judgment  does  not  authorize  a  levy 
of  an  execution  upon  other  property,  nor  is  it  even  evi- 
dence of  a  judgment  against  the  person.  This  is  not 
a  proceeding  in  renn.  In  such  cases  courts  acquire  ju- 
risdiction only  by  seizure  of  the  thing,  and  even  then, 
in  most,  if  not  all  cases,  notice  is  given  in  some  way  to 
parties  interested,  by  publication  or  otherwise,  and  espe- 
cially if  it  is  agreed  that  jurisdiction  shall  attach  only 
by  giving  a  notice.  See  Penobscot  Railroad  Company 
V.  Weeks ^  52  Maine  R.  456  ;  HolUngsworthy.  Barbour^ 
4  Pet.  U.  S.  R.  466  ;  Harris  y.  Hardeinan,  14  How.  U. 
S.  R.  334 ;  Webster  v.  Reid,  11  How.  U.  S.  R.  437. 
In  Harris  v.  Hardeman^  the  court  says :  *<In  aU  judg- 
ments by  default,  whatever  may  aflfect  their  competency 
or  regularity — every  proceeding,  indeed,  from  the  writ 
and  endorsements  thereon,  down  to  the  judgment  itself 
inclusive — is  part  of  the  record,  and  open  to  examina- 
tion. 

Applying  this  principle  to  the  present  case,  on  the 
examination  of  the  aflSdavit  of  Joseph  Davison,  we  find- 
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that  the  record  itself  shows  that  there  was  no  notice,      isto. 
This  would  make  it  void  upon  its  face.     I  can  see  no  ^^erm  ^ 

escape  from  this  conclusion,  and  I  do  not  see  how  it  can 

be  seriously  questioned.     In  the  case  of  Vorhees  v.  TTie  &*Geon^ 
BcmkoftKe  United  States,  10  Pet.  U.  S.  R.  449,  the  R-^  co. 
court  say:     * 'There  is  no  principle  of  law  better  settled  Aiex.  & 
than   that  every  proceeding  of  a  court  of  competent  ^^^^[^^ 
jurisdiction  shall  be  pres\imed  to  have  been  rightly  done 
till  the  contrary  appears. ' '     This  is  a  case  strongly  relied 
on  by  the  appellants,  and  is  perhaps  one  of  the  strongest 
cases  on  record  upholding  the  validity  of  judgments  of 
a  court.     But  this  was  a  case  in  ejectment,  and  a  judg- 
ment of  a  court  showing  a  sale  by  attachment  was  put 
in  as  defence  ;  and  in  such  a  case  the  court  say,  though 
the  record  does  not  show  the  proper  steps  to  have  been 
taken,  or  even  that  the  steps  necessary  to  give  jurisdic- 
tion were  taken,  it  must  be  presumed  that  they  were 
taken,  and  the  facts  could  not  be  controverted  in  this 
collateral  manner. 

The  cases  of  Harvey  v.  Tyler,  2  Wall.  U.  S.  R.  328; 
H<yrentine\.  Bartin,  2  Wall.  U.  S.  R.  210;  andCW- 
stock  V.  Crawford,  3  Wall.  U.  S.  R.  304,  so  strongly  re- 
lied upon  by  the  appellants,  were  all  actions  of  eject- 
ment, and  the  records  were  all  sought  to  be  set  aside, 
by  showing  facts  aliunde;  and  the  court  held  that  this 
could  not  be  done.  The  case  of  Devaughn  v.  Devanghn , 
supra^  decided  by  us  at  the  present  term,  was  a  decision 
upon  an  appeal  from  a  judgment  of  the  CJounty  court, 
in  which  it  was  claimed  that  the  record  did  not  show 
affirmatively  that  it  had  jurisdiction  ;  and  we  held  only 
that  it  was  to  be  presumed  that  the  steps  necessary  to 
give  jurisdiction  were  taken,  and  that  the  presumption 
must  be  that  the  court  had  evidence  sufficient  to  justify 
the  order  which  was  made. 

But  it  is  easy  to  see  the  difference  between  these 
cases  and  the  one  under  consideration.  Besides,  in 
these  cases  the  records  did  not  disclose  the  want  of  ju- 
risdiction on  their  face. 
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ism  But  it  is  urged  by  the  appellants  that  they  had  a  suffi- 

"^TiSm!^  cient  excuse  for  not  giving  a  notice,  from  the  fact  that 

the  persons  entitled  to  such  notice  had  all  left  the  coon- 

AGeon  *  try,  had  gone  beyond  the  Federal  lines  into  the  lines  of 
R.  R.  Co.  1^  public  enemy;  that  they  had  abandoned  the  property, 
Alex.  &  and  were  traitors  to  the  United  States  government,  and 
engaged  in  war  upon  that  government,  and  that  it  was 
impossible  to  give  them  notice  ;  and  the  law  does  not 
require  impossibilities.  This  presents  a  strong  appeal 
to  all  those  who  were  loyally  disposed  to  the  United 
States,  especially  when  presented,  as  it  is  in  the  answer, 
in  the  fiercest  language  and  in  the  most  glowing  terms. 
Still,  we  must  not  be  misled  by  such  an  appeal,  and 
must  subject  it  to  the  test  of  legal  principles.  These 
facts  were  certainly  not  shown  to  the  CJounty  court- 
Nothing  of  them  appears  in  the  affidavits  upon  which 
the  order  was  founded.  If  they  could  be  regarded  as 
an  excuse  for  not  bringing  the  person  within  the  juris- 
diction of  the  court,  such  excuse  was  certainly  not 
made  the  basis  of  such  jurisdiction,  and  it  seems  to  me 
rather  late  to  oflfer  such  excuse  before  another  court  to 
bolster  up  a  jurisdiction  which  otherwise  would  fail. 
But  suppose  all  this  were  true,  and  then  shown  to  the 
court,  it  cannot  really  be  seriously  contended  that  if 
the  parties  were  the  greatest  criminals  on  earth,  if  they 
had  left  their  property  without  any  one  to  attend  to  it, 
that  therefore  they  can  be  deprived  of  their  rights  or 
their  property,  except  by  the  law  of  the  land,  or,  in  the 
language  of  the  constitution,  ^'by  due  process  of  law." 
Certainly  this  does  not  give  to  individual  citizens  the 
right  to  deprive  them  of  such  rights  or  property.  *  Nor 
can  I  see  how  it  matters  whether  such  property  were 
valuable  or  nearly  worthless,  or  whether  it  had  been 
properly  or  improperly  managed. 

But  was  it  a  sufficient  excuse  for  not  serving  a  notice 
that  the  persons  entitled  to  such  notice  could  not  be 
found?     When  a  condition  precedent  becomes  impos- 
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sible  of  performance,  a  person  may  be  excused  from      isra 
performing  it;  but  it  does  not  therefore  always  follow  ^^em^^ 
that  hecavse  it  is  impossible  the  right  or  privilege   de- ^ 

Was.  Alex 

pending  upon  such  condition  precedent  can  be  main-  &  oeor. 
tained,  not  even  if  this  is  made  so  by  the  acts  of  the  ^  ^-  ^• 
other  party  entitled  to  such  condition  precedent.  Aiex.  & 

Where  a  court  has  no  jurisdiction  of  a  person,  it  does  ^'  \^ 
not  follow  that  hecause  a  party  has  done  all  that  he  could 
do  to  bring  such  peison  within  such  jurisdiction,  and 
has  failed,  that  therefore  the  court  can  proceed  without 
obtaining  jurisdiction.  I  cannot  say,  however,  that  in 
this  case  this  impossibility  was  caused  by  the  act  of  the 
party  entirely.  He  went  south,  it  is  true  voluntarily, 
but  he  went  expecting  to  return  soon;  but  he  could  not 
return.  This  was  a  misfortune  for  him;  and  it  was  also 
a  misfortune,  perhaps,  for  those  whose  rights  were  af- 
fected by  his  not  being  able  to  return.  But  it  was  a 
misfortune,  which  resulted  for  the  most  part,  at  least, 
from  the  war  in  which  the  nation  was  unfortunately 
engaged,  and  by  reasons  of  which,  thousands  of  others, 
in  common  with  the  parties  to  this  cause,  unavoidably 
suffered,  and  for  which  courts  and  the  usual  legal  pro- 
ceedings could  not  afford  an  adequate  remedy. 

But  it  does  not  seem  to  me  that  the  parties  asking  for 
the  appointment  of  a  trustee  did,  in  fact,  all  that  they 
might  have  done.  The  president  of  the  old  company 
still  had  a  residence  in  Alexandria. 

The  deposition  of  E.  S.  Boynton,  a  witness  for  de- 
fendant, shows  that  he  had  a  residence  with  his  family 
until  April  1861,  and  he  himself  resided  there  until 
May,  leaving  his  house  and  furniture  in  charge  of  said 
Boynton,  and  declaring  that  he  expected  to  return  in 
sixty  or  ninety  days.  We  can  readily  infer,  from  the 
facts  of  history  within  judicial  cognizance,  why  he  could 
not  have  returned  if  he  had  wished.  I  cannot  discover 
from  the  records  how  there  is  any  proper  evidence  of 
his  having  engaged  in  ^rms  against  the   government, 
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ism      for  the  answer  stating  such  fact  could  not  have  been 

ajiiiary 
Term. 


January  gjy^j^  upon  any  knowledge  by  the  affiant,  and  this  is 


w     Ai  ^^*  ^^  ^  presumed;  nor  is  there  any  sufficient  evidence 

A  Geor.  showiug  that  he  did  not,  at  all  times,  intend  to  retom 

^  ^/^'  to  his  place  of  residence.     In  fact,  the  affidavit  of  Da- 

Aiex.  A  vison,  upon  which  the  order  of  the  court  was  made, 

Was.  K.  K. 

Co.  A  ais.  does  not  state  that  he  had  no  residence  in  Alexandria, 
and  is  defective  on  that  ground.  Thb,  at  least,  should 
be  shown  positively  in  any  aspect  of  the  case. 

I  cannot  see  what  excuse  can  be  rendered  for  not 
serving  the  notice  by  leaving  a  copy  at  his  residence 
as  the  statute  prescribes. 

Besides  all  this,  the  deed  of  trust  itself  shows  that 
Lenox,  who  was  an  officer  and  director  of  the  company, 
and  the  trustee  in  the  deed  of  trust,  was  a  non-resident 
Notice  to  him  could  certainly  be  given  by  publication 
in  accordance  with  the  statute.  Why  could  not  this 
have  been  done? 

It  was  said  that  he  received  notice  as  trustee.  Bat 
this  would  not  prevent  notice  to  him  as  director.  What 
excuse  can  be  oflfered  for  not  notifying  him  by  publica- 
tion? This  would  have  brought  them  within  the  pro- 
visions of  the  deed  of  trust. 

If  the  facts,  as  alleged  in  the  answer,  were  all  true, 
and  it  appeared  that  the  road  and  all  the  property  were 
abandoned,  and  it  was  absolutely  impossible  to  give 
any  notice  to  anybody,  and  in  the  meantime  creditors 
had  no  other  means  of  saving  their  rights,  while  such 
a  state  of  facts  might  be  urged  with  great  force  for  a 
court  of  equity  to  assert  jurisdiction  for  the  protection  of 
all  parties  interested,  upon  all  these  facts  being  brought 
before  such  court,  I  think  it  very  clear  that  a  mgk 
creditor,  without  regard  to  the  rights  of  others,  with- 
out showing  the  court  this  state  of  facts,  cannot,  upon 
a  single  affidavit  or  petition,  ask  a  court  to  make  an 
order  to  protect  his  rights,  and  without  reaUy  taking 
into  its  own  hands  the  property  itself  for  the  benefit  of 
all  parties,  owners  as  well  as  creditors. 
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.    Cases  have  been  produced  to  us  to  show  that  a  cor-      ism 
poration  by  abandonment  and  nonuser  of  its  franchises  ""^^^^ 
forfeits  those  franchises.     Suppose  this  to  be  so  ;  I  can- 

'Was    Al#x 

not  see  how  it  would  help  these  appellants.     To  whom  &Geor. 
would  such  franchise  be  forfeited?     Evidently  to  the  ^^^• 
sovereignty  from  which  they  emanated.     This  would    Aiex.  & 
not  allow  individuals  to  seize  upon  them.     They  could  c^&ais. 
not  take  advantage  of  such  forfeiture.     The  new  com- 
pany could  not  derive  its  existence  from  such  a  source. 

It  is  objected  that  the  application  for  the  order  was 
not  made  by  a  person  authorized  to  do  so  by  the  holders 
of  three-fifths  of  the  bonds.  I  very  much  doubt 
whether  the  evidence  fully  establishes  that  any  other 
than  the  person  named,  Benjamin  Thornton,  was  the 
holder  at  the  precise  time. 

It  is  very  evident  that  Charles  M.  Wilkes  was  the 
holder y  and  entitled  to  A^^rf  within  a  very  few  days  there- 
after and  sometime  before  the  sale,  whether  he  was  the 
owner  or  not,  and  entitled,  as  such  holder,  to  determine 
whether  he  would  allow  them  to  be  converted  into  cash 
or  to  remain  on  interest  at  7  per  cent. ,  or  whether  they 
should  become  extinguished  in  his  hands  by  the  con- 
version of  the  security  into  cash  to  go  into  the  hands 
of  a  trustee  not  required  to  give  security,  and  with 
whose  appointment  he  has  bad  nothing  to  do,  and  whom 
he  might  not  be  able  to  compel  to  pay  to  him  the 
mioney  to  which  he  was  entitled. 

Suppose,  however,  that  we  are  wrong  in  coming  to 
the  conclusion  that  this  order  appointing  the  trustee 
should  be  set  aside,  the  admitted  facts  of  this  case  show 
very  plainly,  I  think,  that  the  sale  should  be  set  aside 
on  the  ground  of  facts  occurring  after  such  order. 
Suppose  that  Stewart  were  the  proper  trustee,  invested 
with  all  the  power  of  the  original  trustee.  He  has 
simply  a  naked  power  to  sell.  His  authority  is  based 
only  upon  the  deed  of  trust,  and  he  must  pursue  the 
provisions  of  the  deed  strictly.     He  must  be  able  to 
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1870.      justify  his  act,  not  by  any  presumption  or  inference,^ 
Ter^^  but  positively  and  necessarily.     The  divesting  of  the 

franchises  and  property  of  a  railroad  company  is  not  to 

&  Geor.   be  permitted  upon  a  doubtfully  exercised  power  of  a 
R.  R.  Co.  jj^QYQ  naked  trustee. 

Alex.  &  The  first  step  taken  is,  to  say  the  least  of  it,  a  very 
Co.  &  ai8.  doubtful  one.  Sale  can  be  made  only  on  the  request, 
in  writing,  of  the  holders  of  at  least  three-fifths  of  the 
'  bonds.  Now  the  request  in  writing  was,  as  specified 
by  Davison,  as  agent  and  attorney  in  fact  of  the  ou'')iers 
of  more  than  three-fifths  of  the  bonds.  This  is  liable 
to  two  objections:  first,  there  was  no  loW^m^  then  pro- 
duced from  even  the  owners  of  the  bonds.  There  was 
a  writing  from  Davison,  but  this  was  not  founded  upon 
a  writing  from  the  owner.  There  is  not,  to  this  day, 
written  evidence  that  the  owner  then,  at  that  time, 
had  ever  authorized  this  demand  ;  second,  even  if  Da- 
vison was  the  agent  of  the  owners,  this  does  not  neces- 
sarily imply  that  he  was  the  agent  of  the  holder.  An 
owner  may,  and  often  does,  divest  himself  for  a  time 
of  the  possession  and  right  to  hold  his  property ;  and 
for  all  that  appears  in  this  written  notice,  this  may 
have  been  done. 

More  than  this :  the  reasonable  probability  from  the 
evidence  is,  that  this  was  actually  done  at  the  time  of 
giving  this  notice.  While  this  fact  may  not  appear  to 
be  sufficiently  established  to  set  aside  an  order  of  court 
it  does  appear  sufficiently  to  throw  great  doubt  upon 
the  power  of  the  trustee  to  proceed  to  the  sale. 

Certainly,  ^t  the  time  of  the  sale,  Thornton  was  not 
in  a  position  to  deliver  up  the  bonds  or  to  require  the 
delivery. 

But  let  us  look  further  at  the  subsequent  conduct  of 
this  trustee  and  the  circumstances  of  the  sale. 

A  trustee  is  the  agent  of  both  parties.  He  is  espe- 
cially of  the  party  constituting  him  such  trustee.  His 
duty   is  to  be  perfectly  fair  in  all  his  conduct,  and 
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•especially  to  see  that  the  interests  of  the  party  who  has      isto. 
<50iif  erred  upon  him  this  power  are  protected  to  the  '^Term^ 

fullest  extent.     His  action  has;  therefore,  been  held  to 

be  especially  the  subject  of  enquiry  by  a  court  of  equity;  &  oeor. 
Gibsoii^s  heirs  v.  Jones^  5  Leigh  370  ;  and  as  such  it  is  ^*  ^  ^' 
his  duty  to  do  all  that  can  reasonably  be  done  to  effect   Aiex.  & 

W^as  R.  R 

the  most  advantageous  sale  possible.  It  has,  therefore,  ^o.  &  ais. 
been  the  common  practice  of  our  courts  to  require  that 
in  all  such  sales,  if  there  are  prior  liens,  either  con- 
tested or  doubtful,  or  not  precisely  ascertained,  such 
liens  shall  be  ascertained,  so  that  they  may  be  made 
known  to  the  purchaser.  Cole^sddm^rY,  McRae^  6Rand. 
644;  Bossettv.  Fisher  and  others^  llGratt.492;  15Gratt. 
83  and  103.  Otherwise,  how  is  it  possible  that  there 
could  be  anything  like  a  fair  sale  of  the  property  ?  Now, 
what  were  the  facts  in  this  case  ?  The  affairs  of  the  road 
were  confessedly,  and  in  fact  charged  to  be  by  the  de- 
fendants themselves  in  a  most  complicated  condition. 
There  were  numerous  judgments  and  two  deeds  of 
trust.  Most  of  the  judgments,  it  is  true,'  were  in 
fact  subsequent  to  the  deed  of  trust.  But  the  fact 
should  have  been  well  ascertained  as  to  which  w6re 
prior  and  which  were  subsequent.  There  were  a  large 
number  of  liabilities  of  the  company,  and  as  the  de- 
fendants themselves  allege,  persons  owning  these  lia- 
bilities were  making  them  known  even  at  the  sale. 
The  question  of  the  validity  of  the  two  prior  deeds  of 
trust  was  openly  made  at  the  sale.  The  trustee  of  the 
deed  of  trust  for  $60,000  was  present  at  the  sale  as- 
serting its  validity,  while  Stewart  says  in  his  deposition, 
<*I  at  the  same  time  saw  fit  openly  to  dispute  the 
Talidity  of  both  the  deeds  of  trust  of  the  coiporation 
of  Washington,  and  Fowle,  Snowden  &  Co.  as  valid 
liens  upon  the  road  ;"  and  the  record  shows  that  there 
is  at  this  time  a  contest  in  the  courts  concerning  the 
validity  of  this  first  deed  of  trust. 

Now,  under  such  circumstances,  was  it  possible  that 
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1870.      there  could  be  anything  like  a  reasonable  sale  t    How 
^Term!^  could  a  purchaser  have  any  knowledge  of  what  he  was 


buying  ?     The  Code  provides  (ch.  61,  sec.  29)  that  when 

AGeor.  a  purchasc  is  made  of  the  works  and  property  of  a 
R.  R.  Co.  eorpoi'ation,  the  purchaser  shall  not  be  entitled  to  the 
Alex.  &  debts  due  to  the  first  company,  nor  be  liable  for  any 
co^&au.  debts  of  or  claims  against  the  company  "which  may 
not  be  expressly  assunaed  in  the  contract  of  purchase.'^ 
The  defendants  contend  that  by  this  sale  a  new  com- 
pany was  formed.  If  this  be  so,  ought  not  the  contract  of 
purchase  to  show  whether  the  debts  and  liabilities  of  the 
old  company  were  assumed  ?  Ought  theie  not  to  have 
been  at  the  sale  an  understanding  whether  it  was  sold 
subject  to  the  debts  and  liabilities  of  the  old  company 
or  not?  If  not  then  the  purchaser  should  know  it,  for 
it  would  make  a  material  diflference  in  his  bid.  Cer- 
tainly this  ought  not  to  be  left  to  the  mere  will  of  the 
purchaser,  after  he  has  made  his  bid.  The  matter 
ought  to  have  been  clearly  and  plainly  understood  at 
the  sale,  and  I  think  it  would  have  been  proper,  if  not 
necessary,  that  the  advertisement  of  the  sale  should 
have  stated  how  the  sale  would  be  made.  It  should, 
at  least,  have  been  made  known  generally,  as  well  as  to 
the  j)urch(i8er J  Hay,  whether  the  sale  was  subject  to  the 
debts  and  liabilities  of  the  old  company  or  not. 

Again,  the  record  discloses  that  Stewart,  who  all  the 
time  professed  to  act  in  the  capacity  of  attorney  for  the 
purchaser.  Hay,  had  already  in  his  hands  more  than 
sufficient  money,  the  property  of  the  company,  to  pay 
all  that  was  then  due  upon  the  bonds.  This  fact  Hay 
must  be  presumed  to  have  known,  and  to  have  pur- 
chased with  this  knowledge.  That  the  interest  of  the 
seller  was  not  properly  attended  to  is  further  seen  by 
the  fact  that  the  United  States  government  had  pos- 
session of  the  road  during  all  this  time,  and  it  was  a 
well  known  fact  that  possession  could  not  then  be  de- 
livered :  and  no  one  could  tell  when  it  would  be,  or 
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what  claims  the  goyernment  would  have  upon  it  when     ibto. 
so  delivered.     It  was  impossible  that,  under  such  cir-  ""^^^^^ 
cumstances,  a  sale  could  be  made  otherwise  than   at  a 

.  .  Was.  Alex 

ruinous  sacrifice.  The  position  of  Stewart  ^as,  to  say  AOeor. 
the  least  of  it,  a  peculiar  one.  He  was,  if  properly  ^  ^  ^' 
appointed,  the  trustee  to  make  the  sale,  and  as  such,    Aiez.  & 

Was  R  R» 

in  duty  bound  to  effect  the  best  possible  sale,  and  the  oo.  &  ais. 
attomey-at-law  and  in  fact  of  Hay,  the  purchaser,  and  as 
such  interested  to  procure  the  sale  on  the  lowest  possible 
terms.  More  than  this,  he  had  ^ade  an  agreement  in 
writing  with  Davison,  in  which  he  stipulates  what  he 
will  do,  *^on  behalf  of  himself  and  constituents,"  in 
case  the  road  be  purchased  by  himself  or  constituents  ; 
showing  that  he  was  then  contemplating  a  purchase  by 
himself^  as  well  as  by  his  principal  and  client.  Can  he 
be  said  to  have  been  perfectly  impartial  and  disin- 
terested? 

Is  it  possible  that  a  trustee  for  sale  can  at  the  same 
time  be  attorney  at  law  and  in  fact  for  the  purchaser, 
and  acting  in  his  interests  ? 

Stewart,  in  fact,  did  immediately  become  interested 
in  the  purchase. 

He  had  also  previously  been  appointed,  by  writing, 
the  attorney  for  Davison,  the  agent  of  the  bondhold- 
ers, and  as  such  was  to  receive  from  him  a  large  con- 
tingent fee  in  case  of  a  sale  of  the  road  ;  he  to  use  all 
diligence  in  the  closing  out  and  perfecting  the  interest 
of  said  bondholders  in  and  to  said  road.  (What  in- 
terests had  the  bondholders  in  the  road,  except  to  re- 
ceive the  money  which  might  be  realized  from  the 
sale?) 

On  this  writing  there  was  endorsed  by  Joseph  Thorn- 
ton, May  3, 1862,  < 'There  will  go  to  Mr.  Stewart  $35,000 
of  stock  out  of  the  $142,000  set  over  to  me,  his  $35,000 
being  subject  to  2,  pro  rata  deduction  in'makingupthe 
$50,000,  or  whatever  may  be  used  of  that  amount, 
which  is  set  apart"     This  $50,000,  it  otherwise  ap- 
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187a      pears,  was  to  be  set  apart  for  procuring  a  charter  from 

Term,    congress.     It  IS  true  that  Stewart  testifies  that  no  agree- 

Z      77"  ment  was  eflfected  with  Davison  and  Thornton  lefort 

Waa.  Alex  *' 

&  oeor.   the  sale.     But  these  papers  appear  to  have  been  exe- 

^     *  cuted ;  and  he  himself  testifies  that  the  probabilities  and 

Alex.  &   feasibilities  of  forming:  a  new  company  were  much  dis- 

WsLS.  R.  R.  *^       •/ 

Co.  &au.  cussed,  and,  as  he  says,  '^inthe  event  that  either  Thorn- 
ton or  Davison  became  the  purchaser,  the  question  of 
who  would  take  an  interest,  and  how,  was  much  figured 
over  as  a  thing  entireljj  prospective,  and  it  was  agreed, 
if  I  saw  fit  to  do  so,  I  could  he  one  of  the  parties  forming 
the  new  company,^'* 

These  facts  show,  I  think,  that  Stewart  was  at  least  so 
far  interested  in  the  purchase  as  to  render  it  impossible 
for  him  to  act  as  trustee  with  that  propriety  which  a 
court  of  equity  requires. 

It  further  appears  that  no  money  was  ever  paid  to  the 
holder  of  the  bonds  from  the  proceeds  of  the  sale,  but 
they  were  still,  by  the  permission  of  said  trustee,  and 
at  the  request  of  Joseph  Thornton,  allowed  to  remain 
in  the  bank  of  Riggs  &  Co.,  at  Washington,  as  the  basis 
of  a  loan  to  Benjamin  Thornton  from  one  Wilkes,  of 
something  over  two  thousand  pounds,  and  a  portion  of 
the  proceeds  were  used  in  reorganizing  the  new  com- 
pany. A  company  was  immediately  organized,  of  which 
Stewaii;  was  the  secretary  and  a  large  stockholder,  and 
stock  was  issued  to  the  amount  of  $300,000. 

This  fact  tends  strongly  to  show  that  the  object  of  the 
sale  was  not  so  much  to  satisfy  the  amount  due  upon 
the  bonds,  and  in  accordance  with  the  real  wish  of  the 
holder  of  the  bonds,  as  it  was  to  get  the  title  of  the  old 
company  into  the  hands  of  these  parties,  who  were  de- 
vising a  plan  by  means  of  which  they  could  form  a  new 
company,  and  which  had  been  much  '^figured  over^^  by 
all  these  parties,  including  the  trustee. 

By  special  act  of  assembly,  this  new  company  was 
soon  after  authorized  to   issue  stock  to  the  amount  of 
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$500,000,  besides  bonds  to  the  amount  of  $200,000,      isro. 
and  notes  to  the  amount  of  $100,000.                                 ^Tem^ 
Stock  has  been  issued  to  a  laree  amount  in  excess  of 

Was.  Alex 

the  amount  authorized,  as  the  decree  states,  and  bonds,    &  oeor. 
&c.,  have  also  been  issued,  and  out  of  this  money  has  ^^^• 
been  raised  and  in  part  expended  for  the  benefit  of  the   Aiex.  & 
road  ;  so  that  it  will  be   seen  that  other  parties  have  oo.  &  ais. 
equities  in  the  road  which  should  be  provided  for. 

This  history  of  the  transactions  connected  with  the 
sale  must  show,  I  think,  that  even  if  the  order  appoint- 
ing Stewart  was  perfectly  valid,  yet  the  sale  was  con- 
ducted in  such  a  manner,  and  shows  such  a  state  of  ac- 
tual fraud,  that  it  cannot  be  sustained  by  a  court  of 
equity. 

It  is  urged  upon  us  with  great  earnestness  and  force, 
that  even  if  such  order  were  void,  and  the  sale  was  an 
illegal  and  fraudulent  one,  yet  that  the  company,  tak- 
ing no  steps  for  a  period  of  four  years,  and  allowing 
the  stockholders  of  the  new  company  to  invest  large 
sums  of  money  on  the  faith  of  the  validity  of  such  sale, 
without  being  cognizant  of  such  fraud,  the  old  com- 
pany should  be  considered  as  having  acquiesced  in  such 
sale,  and  should  now  be  estopped  from  contesting  such 
validity  as  against  them. 

There  are  cases  which  show  that  acquiescence  in  sales 
made  by  order  of  a  court  of  competent  jurisdiction  for 
a  long  period,  shall  be  regarded  as  a  waiver  of  the  right 
to  contest  the  validity  of  such  sales.  In  extreme  cases, 
where  there  has  been  long  acquiescence,  sales  made 
by  order  of  the  court  have  been  sustained  on  the  gi'ound 
that  judicial  sales  ought  to  receive  the  highest  possible 
sanction,  and  should  be  regarded  as  giving  the  utmost 
possible  protection  to  the  purchaser. 

But,  in  the  first  place,  the  acquiescence  which  is 
shown  in  this  case  is  not  of  such  a  character  as  I  think 
should  be  regarded  as  an  estoppel. 

The  parties  who  alone  could  object  for  the  old  com- 
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187a  pany  were  in  such  a  situation  that,  so  far  as  they  were 
^^rm^  concerned,  it  was  for  nearly  the  whole  period  9kforcd 
acquiescence.     True,   they  had  gone  into  the  lines  of 

W&B  Alex  /  •/  o 

Aoeor.   public  enemies  against  the  United  States,  and  had  gone 
E.  R  Co.  voluntarily  ;  but  whatever  may  be  said  of  the  wrong- 
Aiex.  &   f ul  nature  of  said  acts,   yet  they  were  in  such  a  situa- 
Co.  &  ais.  tion  that  it  cannot  be  said  that,  during  this  period,  they 
voluntarily  acquiesced  in  the  disposition  of  their  prop- 
erty.    Besides,    up  to  August  1865,  the  government 
was  in  actual  and  exclusive  possession  and  control  of  all 
this  property  ;  and  while  it  was  so,  I  do  not  think  any 
party  could  be  justified  in  claiming  to  act  in  entire  ig- 
norance of  all  claims  that  might  be  brought  against  it 
I  cannot  give  any  countenance  to  the   claim  that  the 
government  held,  as  a  tenant  of  Hay  under  a  contract 
made  by  him,   as  a  mere  creditor   and  with  no  claim 
upon  the  road,  except  such  as  might  have  been  satisfied 
by  the  payment  of  $5,000, 

Again,  so  far  as  the  sale  was  concerned,  it  was  not  a 
judicial  o7ie.  The  court  had  nothing  whatever  to  do  with 
the  sale.  The  court  simply  substituted  one  trustee  in 
the  place  of  another.  The  court  did  not  direct  the  sale. 
The  sale  was  not  professed  to  have  been  made  by  any 
other  authority  than  that  of  a  trustee,  with  no  power 
to  guarantee  the  title,  who  did  not  profess  to  guarantee 
the  title,  and  the  purchaser  was  bound  to  make  enquiry 
and  to  fully  investigate  the  sources  of  his  authority, 
and  if  hie  neglected  to  do  so,  it  was  his  own  negligence. 
And  such  a  sale  is  not  at  all  like  one  where  a  purchaser 
has  an  order  of  a  court  of  competent  jurisdiction,  and 
which  he  is  authorized  to  presume  to  be  correct. 

Again,  a  corporation  cannot  be  created  by  mere  ac- 
quiescence. This  can  be  done  only  by  positive  act  of 
legislation,  or  by  some  power  authorized  by  some  leois- 
lative  act. 

Still,  under  the  circumstances  of  this  case,  the  new 
company  ought   to  have   reimbursed   to  it  the  money 
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^hich  it  has  actually  expended  for  the  benefit  of  the     isto. 
road,  which  ought  to  go  to  its  stockholders.  ^^m!^ 

A  very  large  portion  of  the  money  invested  by  the 
stockholders  seems  to  have  been  upon  representations   &  oeor. 
for  which  the  old  company  could  be  in  no  wise  respon-  ^  ^  ^^' 
sible,  and  it  certainly  could  not  be  regarded  as  having  Aiex.  & 
acquiesced  in  them.     Much  of  it  has  been  upon  false  c^i  ais. 
and  spurious  certificates  of  stock,  issued  by.  the  new 
company  ;  but  the  remedy  of  those  who  have  thus  been 
deceived  is  upon  those  whom  they  have  trusted.     Their 
case  is  an  extremely  hard  one,  and  appeals  strongly  to 
our  sympathies,  and  so  far  as  they  can  be  lawfully  pro- 
tected they  should  be. 

They  claim  that  a  very  large  amount  (several  hun- 
dred thousand  dollars)  has  been  expended  for  the  benefit 
of  the  road,  and  provision  should  be  made  for  the  re- 
payment of  so  much  of  this  as  they  can  establish  ;  and 
this  can  be  done  under  the  decree  as  it  now  stands,  and 
such  further  orders  as  may  be  made  by  the  court  upon 
a  consideration  of  the  evidence  which  may  be  produced. 

The  new  company  procured  a  special  act  to  be  passed 
by  the  Alexandria  legislature,  February  5th,  1863, 
declaring  this  sale  to  be  a  valid  one. 

This  act  was  in  plain  violation  of  the  constitution, 
and  therefore  void. 

It  was  an  assumption  of  judicial  power  by  the  legis- 
lature. 

Art.  II,  constitution  of  Virginia,  declared  <*the  legis- 
lative, executive  and  judicial  departments  shall  be  sepa- 
rate and  distinct,  so  that  neither  shall  execute  the 
powers  properly  belonging  to  either  of  the  others. 

Art.  IV,  section  35,  provides  that  the  general  as- 
sembly shall  not,  by  special  legislation,  grant  relief  in 
it  case  of  which  the  courts  or  other  tribunals  may  have 
jurisdiction. 

Besides,  it  attempts  to  divest  antecedently  vested 
rights,  and  also  to  impair  the  obligation  of  the  con- 
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i?To.      tracts  between  the  parties.     (See  Taylor  v.  Steams  S 
^tI^^.""  «^^m  18  Gratt.  244,  274.) 
I  can  see  no  necessity  for  ffivinfi:  a  construction  to 

Was.  Alex  o  o 

&  Geor.    the  statute  relating  to  the  sale  of  the  works  and  prop- 

R.  R.  Co.  gp^y  Q^  ^  corporation,  and  the  powers  and  privileges 

Alex.  &    of  the  purchaser  at  such  sale.     (Sections  28  and  29,  ch. 

co^&ais.  ^1  ^^  Code  of  1860.)     This  is  a  matter  rather  for  the 

new  company  and  those  connected  therewith  to  settle 

among  themselves,  and  suits  are  now  pending,  as  I  am 

informed,  to  determine  the  questions  between  them. 

The  decree  of  the  court  below  very  properly  provides 
for  an  investigation  into  the  equitable  interests  of  the 
several  parties  to  this  controversy,  and  for  security  for 
their  protection,  and  I  see  no  reason  why  it  should  not 
be  fully  affirmed. 

DoRMAN,  J.  Concurring  in  the  result  reached  in  the 
above  opinion,  it  seems  proper  to  say  that  the  concur- 
rence is  much  more  readily  yielded  from  the  views  en- 
tertained on  another  point,  presented  by  the  record, 
which  was  elaborately  argued  by  the  counsel  on  both 
sides,  but  not  considered  in  the  opinion  of  Judge  Wil- 
loughby.  It  has  been  impossible  to  arrive  at  the  con- 
clusion, that  in  §  28-29,  chapter  61  of  the  Code  of  1860, 
it  was  the  intention  of  the  legislature,  that  a  sale  by  a 
trustee  of  a  mere  equity,  conveying  no  legal  title,  was 
such  a  sale  and  conveyance  of  the  property  and  lights 
of  the  old  company  as  to  '^pass  to  the  purchaser  at  the 
dale  not  only  the  works  and  property  of  the  company 
as  they  were  at  the  time  of  making  the  deed  of  trust  or 
mortgage,  but  any  works  which  the  company  may  after 
that  time  and  before  the  sale  have  constructed,  and  all 
other  property  of  which  it  may  be  possessed  at  the  time 
of  the  sale,  other  than  debts  due  to  it ;''  and  also  ipso 
facto  to  dissolve  the  company,  and  at  the  same  time  to 
constitute  the  purchaser  forthwith  a  corporation,  suc- 
ceeding to  all  the  privileges  and  franchises  of  the  origi- 
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nal  company.     The  comprehensive  terms  of  the  law     isro. 
seem  to  preclude  the  supposition,  that  anything  short  ^^^^.^ 
of  the  sale  and  transfer  of  the  lecal  title,  together  with 

Was.  Alex 

the  property,  privileges  and  franchises,  can  merge  the   &Geor. 
old  company  in  a  new  corporation  under  the  statute.       ^-  ^'  ^^- 

Alex.  & 

BuRNHAM,  P.  dissented.  was.  r.  r. 

.  Co.  &  als. 

Degree  affirmed. 
40 
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18m 
j^^ '  Wright  v.  The  Commonwealth. 

January  24. 

A  prisoner  is  indicted  for  felony  in  the  Circuit  court,  he  beings 
in  custody  at  the  time.  The  Circuit  court  has  ho  jurisdiction, 
to  try  him  on  this  indictment,  but  he  must  be  sent  before  a 
justice  for  examination  and  commitment  for  trial  in  the 
County  court.* 

At  the  June  term  1869  of  the  Circuit  court  of  Nortii- 
ampton  county,  Spencer  Wright  was  indicted  for  the 
murder  of  Joshua  P.  Wescoat.  When  the  prisoner 
was  brought  into  court,  and  before  the  jury  were  se- 
lected and  sworn  to  try  the  cause,  he  moved  the  court 
to  certify  his  case  to  the  County  court  of  the  county  for 
his  arraignment  and  election  em  to  whether  he  would  be 
tried  in  said  County  court  or  in  the  Circuit  court  of  the 
county.  But  the  court  overruled  the  motion,  and  di- 
rected that  the  trial  should  be  proceeded  with,  because 
the  indictment  was  found  in  the  Circuit  court  for  felony ; 
where,  in  the  opinion  of  the  court  it  might  be  tried,  the 
accused  being  in  custody,  having  been  heretofore  ar- 
rested, and  being  actually  in  jail  when  the  indictment 
was  found.  To  which  opinion  and  decision  of  the  court 
the  prisoner  excepted. 

The  prisoner  was  then  put  upon  his  trial,  and  the 
jury  found  him  guilty  of  murder  in  the  first  degree ; 
and  the  court  sentenced  him  to  be  hung.  To  which 
judgment  of  the  court  the  prisoner  obtained  a  writ  of 
error  from  a  judge  of  this  court. 

Daniely  for  the  prisoner.  There  is  but  one  point  in  the 
case  ;  and  that  is  whether  the  prisoner  should  have  been 

♦The  statute  is  quoted  in  the  opinion  of  the  judges. 
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sent  to  the  County  court  for  trial.     The  Circuit  c.ourt      isro. 
does  not  claim  a  common  law  right  to  hang  a  man  ;  but  "^Tem^ 

relies  upon  the  statute.     Then  if  there  is  no  right  in  the 

court  to  take  a  man's  life,  but  by  statute  law,  this  right       v*^  ' 
must  be  shown  in  the  statute :  and  it  is  not  to  be  found      "^^ 

Commlth 

there.  The  statute  says  he  shall  be  tried  in  the  County 
court ;  and  only  in  special  cases  when  the  prisoner  is 
arraigned  in  the  County  court,  he  may  elect  to  be  tried 
in  the  Circuit  court.  If  a  prisoner  is  indicted  in  the 
Circuit  court,  the  indictment  is  to  be  sent  to  the  County 
court. 

The  object  of  the  act  of  1866-67  was  a  speedy  trial, 
and  not  to  require  a  prisoner  to  lie  six  months  in  jail 
until  a  term  of  the  Circuit  court  came  round.  For- 
merly there  was  an  examining  court,  to  prevent  a  long, 
unjust  imprisonment ;  and  when  this  court  was  abol- 
ished, trial  in  the  County  court  was  provided  ;  and  it  was 
optional^  with  the  prisoner,  charged  with  a  high  offence, 
to  incur  the  delay  of  a  trial  in  the  Circuit  court. 

Then,  I  say,  the  law  is  express,  that  a  prisoner  shall 
be  tried  in  the  County  court ;  and  the  law  gives  to  the 
Circuit  court  no  authority  to  try  a  felony,  except  in  two 
cases  :  1st.  Where  he  elects  in  the  County  court  to  be 
tried  in  the  Circuit  court ;  and  2d.  Where  the  case  was 
pending  when  the  law  took  effect. 

In  fact,  under  the  statute,  the  Circuit  court  is  but  an 
accusatory  body.  By  §  15,  ch.  207,  p.  929,  Sess.  Acts 
of  1866-67,  upon  a  presentment,  indictment  or  infor- 
mation of  a  felony,  for  which  a  party  charged  has  not 
been  arrested,  the  presiding  judge  or  justice  shall  issue 
a  warrant  to  any  sheriff,  sergeant  or  constable,  com- 
manding him  to  arrest  such  party,  and  carry  him  before 
a  justice  of  the  county  or  corporation  in  which  he  ought 
to  be  tried  ;  and  to  summon  the  witnesses,  &c.  And  the 
justice  is  to  proceed  in  the  case  as  if  the  warrant  was 
issued  by  himself.  And  §  16  provides,  that  when  an  in- 
dictment is  in  a  case  other  than  that  provided  for  in  the 
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1870.  preceding  section,  if  it  be  in  a  Circuit  court,  a  copy  of 
T^rm^  the  indictment,  and  of  all  papers  relating  to  the  case, 
■  shall  be  certified  to  the  court  of  the  county  or  corpora- 
tion in  which  the  offence  is  charged  to  have  been  com- 
comnrith  ^^t*^*  Upon  such  indictment,  and  upon  like  indict- 
ment in  the  County  or  Corporation  court,  process  shall 
be  awarded  by  the  court,  or  be  issued  by  the  clerk 
thereof  in  vacation.  This  §  16  includes  the  case  of  a 
prisoner  who  is  in  custody  at  the  time  the  indictment  is 
found ;  and  is  the  case  now  before  the  court.  It  in- 
cludes all  cases  not  embraced  in  §  15,  and  the  case  of  a 
prisoner  in  custody  at  the  time  the  indictment  is  found 
is  not  included  in  the  §  15. 

Wells,  for  the  Commonwealth.  The  brief  of  the  at- 
torney  general  suggests  that  §  1,  of  ch.  208,  p.  931,  does 
not  expressly  repeal  the  statute  vesting  jurisdiction  to 
try  felonies  in  the  Circuit  courts ;  and  that  repeals  of 
statutes  by  implication  is  not  favored  by  the  courts. 
This  §  1  says  : — Trials  for  felony  shall  be  in  a  Coimty 
or  Corporation  court ;  but  in  the  larger  number  of  fel- 
onies it  gives  the  accused  an  election  to  be  tried  in  the 
Circuit  court.  It  is  difficult  to  conceive  any  object 
which  the  law  can  contemplate  as  important,  in  sending 
a  person  who  is  already  in  the  Circuit  court  to  the 
County  court,  that  he  may  elect  to  go  back  to  the  Circuit 
court.  The  theory  of  the  statute  was  the  utmost  expe- 
dition in  the  trial  of  such  cases ;  and  if  the  prisoner  is 
then  in  a  court  where  he  may  be  tried,  the  delay  which 
was  intended  to  be  avoided  will  not  be  incurred. 

If  this  §  1  does  not  take  away  the  jurisdiction  of  the 
Circuit  court,  then  clearly  by  §  2  the  prisoner  might  be 
tried  in  that  court.  That  section  says : — ^IMien  an  in- 
dictment is  found,  or  other  accusation  filed  against  a 
person  for  felony,  in  a  court  wherein  he  may  be  tried, 
the  accused,  if  in  custody,  or  if  he  appear  according  to 
his  recognizance,  shall,  unless  good  cause  be  shown  for 
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a  continuance,  be  arraigned  and  tried  at  the  same  term.  isto. 
The  statute  in  relation  to  criminal  procedure  retains  ^^" 
to  the  Circuit  court  the  same  power  of  finding  an  indict- 
ment as  it  possessed  under  the  former  law.  Then 
can  it  be  supposed  that  when  an  indictment  is  found  in 
the  Circuit  court,  §  15  requires  that  a  prisoner  shall  be 
arrested  and  taken  before  a  committing  magistrate, 
with  the  witnesses,  there  to  go  through  the  same  pro- 
cess, which  had  been  aleady  passed  through  in  the 
court. 

Wise^  for  the  prisoner,  in  reply.  The  judge  below 
puts  his  jurisdiction  to  try  the  prisoner,  on  the  grounds 
that  he  was  in  custody.  This  could  only  be  by  the  war- 
rant of  the  committing  magistrate ;  and  that  would 
send  him  to  the  County  court. 

As  to  the  repeal  of  the  former  law  giving  jurisdiction 
to  the  Circuit  court  to  try  felonies,  if  the  §  1,  of  chap. 
208,  could  leave  any  doubt  upon  the  question,  how  can 
the  attorney  general  get  over  §  18,  of  ch.  211,  which 
provides  that  any  prosecution  for  a  capital  felony  pend- 
ing in  a  Circuit  court  at  the  time  the  act  goes  into  ef- 
fect, shall  remain  and  be  tried  therein.  If  the  juris- 
diction had  not  been  taken  away  by  §  1,  of  ch.  208,  the 
Circuit  coui*t  could  have  proceeded  to  try  pending  cases 
without  the  aid  of  this  §  18.  But  this  §  18  shows  the 
Circtiit  court  could  not  proceed  to  try  such  cases  with- 
out it.  If  the  jurisdiction  of  the  Circuit  court  is  not 
taken  away  by  §  1,  of  ch.  208,  then  that  court  has  au- 
thority to  try  all  cases  of  felony,  though  not  one  of  the 
cases  specified  in  that  section. 

It  is  only  necessary  to  look  to  the  object  of  the  differ- 
ent sections  of  the  statute  in  order  to  ascertain  their 
meaning.  The  §  2,  of  ch.  208,  has  reference  to  the  time 
of  trial,  and  not  to  the  court  which  is  to  try  the  case. 
§  1  of  that  chapter,  and  §  15  and  16  of  chapter  207,  has 
reference  to  the  court  which  is  to  try  the  prisoner.    §  1 


Digitized  by 


Google 


630  MILITAKY   COUBT   OF   APPEALS. 

1870.     declares  that  a  prisoner  shall  be  tried  in  the  County  or 
"^T^rm^  Corporation  court;  and  §  15  and  16  directs  how  he  shall 
■  be  brought  into  the  court  for  trial.     The  §  2  only  di- 
rects when  he  shall  be  tried. 


WrliTlit 


The 
Comm'ltli 


WiLLOUGHBY,  J.  In  this  case,  the  prisoner  being  in- 
dicted for  murder  by  the  grand  jury  of  the  Circuit 
court,  and  being  in  custody  of  the  court,  before  his 
trial,  demanded  to  have  his  cause  remanded  to  the 
County  court  of  the  county,  in  order  that  he  might 
there  have  the  privilege,  when  arraigned,  of  electing 
whether  he  would  be  tried  there  or  in  the  Circuit  court 
This  being  refused,  and  he  then  being  immediately 
tried  and  convicted,  a  writ  of  error  was  awarded  upon 
the  ground  of  the  refusal  of  this  demand. 

The  question  is,  whether  the  Circuit  court  had,  un- 
der such  circumstances,  jurisdiction  to  proceed  with 
the  trial,  and  is  to  be  determined  by  a  construction  of 
the  act  of  assembly  of  April  27th,  1867,  entitled  "an 
act  to  revise  and  amend  the  criminal  procedure." 

Under  the  law  as  it  stood  previous  to  the  act  of  April 
27th,  1867,  trials  of  felony  oi  white  persons  were  all  to 
be  had  in  the  Circuit  court,  and  by  such  act,  the  felony 
of  dll  persons  was  to  be  tried  in  the  Circuit  court  The 
result  of  this  was,  that  a  very  large  portion  of  the  time 
of  Circuit  courts  was  taken  up  by  the  trial  of  criminal 
causes,  and  in  many  counties  often  almost  to  the  exclu- 
sion of  civil  business.  Besides,  such  court  holding  in 
most  of  the  counties  but  twice  a  year,  the  trial  of  fel- 
onies was  liable  to  be  long  delayed  to  the  great  hard- 
ship of  the  accused,  especially  if  he  could  not  give  bail, 
(and  those  cases  were  very  frequent),  and  to  the  great 
expense  of  the  Commonwealth  by  being  obliged  to  pro- 
vide for  such  accused  persons  who  could  not  give  the 
required  security  for  their  appearance. 

These  were  do  doubt  the  principal  reasons  for  the 
changes  made  in  the  act  under  consideration. 
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The  act  therefore  provides  that  ^^trials  for  felony      isro. 
shall  be  in  a  County  or  Corporation  court,  and  may  be,  "^Term^ 

at  any  term  thereof,  except  that  a  person  to  be  tried 

for"  certain  enumerated  offences,  among  which,  is  mur-  v. 
der,  **may,  upon  his  arraignment  in  the  Comity  or 
Corporation  court,  demand  to  be  tried  in  the  Circuit 
court  having  jurisdiction  of  the  said  county  or  corpora- 
tion." Witnesses  are  to  be  then  recognized,  and  pa- 
pers transmitted,  &c. 

On  page  929,  of  Acts  of  Assembly  of  1866  and  '7, 
section  15,  provides  what  course  is  to  be  taken  '^upon 
a  presentment,  indictment  or  information  of  afdony 
for  which  the  party  charged  has  not  been  a/rrestedy 

The  next  section,  sec.  16,  provides  that  ^^when  a 
presentment  is  made  or  indictment  found  in  a  case 
other  than  that  provided  for  in  the  preceding  section, 
if  it  be  in  a  Circuit  court,  a  copy  of  such  presentment  or 
indictment  and  of  all  papers  relating  to  the  case,  shall 
be  certified  by  the  clerk  of  the  court  of  the  county  or 
corporation  in  which  the  offence  is  charged  to  have 
been  committed." 

If  the  prosecution  be  for  a  felony,  process  shall  be 
awarded,  which  shall  be  a  capias,  &c. 

These  sections,  unless  modified  by  some  other  sec- 
tion, would  show,  it  seems  to  me,  as  plainly  as  lan- 
guage can  show,  that  the  Circuit  court  has  no  power 
to  proceed  originally  with  the  trial  of  any  criminal  of- 
fence ;  and  no  power  to  try  in  any  event,  except  as 
such  cases  may  be  removed  to  it  from  the  County  or 
Corporation  court,  according  to  the  first  section  here- 
in quofed. 

But  the  authority  to  try  a  case  as  this  was  tried  is 
claimed  to  be  founded  upon  the  section  next  succeed- 
ing the  one  first  herein  quoted,  page  932,  sec.  2,  which 
provides  :  ''When  an  indictment  is  found  or  other  ac- 
cusation filed  against  a  person  for  felony  in  a  court 
wherein  he  may  be  tried,  the  accused,  if  he  is  in  cus- 
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187a      tody,  or  if  he  appear  according  to  his  recognizance, 
''a^rr^  shall,  unlesd  good  cause  be  shown  for  a  continuance,  be 

arraigned  and  tried  at  the  same  term." 

V.  The  fact  that  he  is  in  custody  of  a  court  in  which  he 

comm'ith  ^^^^  ^^  tried  is  made  the  basis  of  jurisdiction. 

According  to  this  two  thin^  must  concur :  He  must 
be  in  custody:  The  court  must  be  one  in  which  he  may 
he  tried. 

The  mere  fact  of  being  in  custody  cannot  alone  de- 
termine in  what  court  a  prisoner  is  to  be  tried  for 
felony  :  He  must  be  in  custo^dy  to  be  tried  any  where 
as  a  matter  of  course. 

The  important  enquiry  then  is,  what  is  the  court  in 
which  he  may  he  tried.     How  are  we  to  ascertain  this? 

This  section  does  not  show  or  profess  to  show.  We 
are  then  to  enquire  elsewhere. 

Now  the  court  in  which  murdei*  m^iy  he  tried  depends 
upon  circumstances  connected  with  the  case.  It  may 
be  in  the  County  court,  if  the  prisoner  upon  his  ar- 
raignment so  elects. 

It  may  be  in  the  Circuit  court,  if  the  prisoner,  upon 
his  arraignment  so  elects.  The  important  fact,  then,  is 
thiH  election.  If  it  is  to  be  tried  in  the  County  court, 
the  Circuit  court  is  not  one  in  which  he  may  be  tried. 
This  is  a  priv^ilege  given  to  the  prisoner.  Such  privi- 
lege ought  not  to  be  taken  from  him  by  a  doubtful  con- 
struction of  another  section.  He  is  entitled  to  a  lib- 
eral construction  of  such  other  section,  and  in  case  of 
reasonable  doubt,  he  should  be  entitled  to  the  benefit. 
The  legislature  having  just  before,  in  the  preceding 
section,  given  him  this  privilege  in  the  plainest  terms, 
it  must  not  be  presumed  that  in  the  next  breath,  they 
meant  to  deprive  him  of  it  without  any  substantial  rea- 
son therefor;  and  it  is  difficult  to  see  why  the  mere  fact 
of  his  being  in  custody  should  constitute  such  a  reason. 

Now,  what  is  the  leading  idea  of  the  clause  in  dis- 
pute ?  Has  it  not  plainly  reference  more  to  the  time  of 
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trial  ;  that  is,  that  there  shall  be  an  immediate  trial  and     isto. 
no  continuance  without  good  cause  ?  Do  not  the  quali-    Term. 
fications  of  this  clause  refer  to  this  leading  idea,  rather  y^^^^ 
than  to  the  question  of  jurisdiction  ?     The  words,  if  in       v. 
<5Ustody,  are  there  because  such  must  be  an  obviously  commith 
necessary  fact  which  must  exist  in  order  to  enable  the 
<;ourt  to  proceed  to  ^Xiimmediate  trial  in  any  court.  The 
immediate  trial  is  the  controlling  thought.     All  others 
are  accessory  to  it. 

The  language  of  this  section  is  precisely  the  same  as 
it  stood  before,  except  the  insertion  of  the  words 
^'or  other  accusation  filed."  ("Code  of  1860,  chap. 
208,  sec.  2.)  Under  the  law,  as  it  then  stood,  if  a  per- 
son was  indicted  for  felony  in  the  Circuit  court,  he  had 
the  right  to  be  sent  to  the  County  court  for  examina- 
tion ;  or  if  he  chose,  he  might  be  immediately  tried. 
He  was  then  in  a  court  in  which  it  could  be  said  he 
way  he  tried.  More  than  this,  he  must  be  tried  there. 
But  did  any  body  ever  argue,  that  because  of  this  sec- 
tion he  should  be  immediately  tried  without  the  privi- 
lege of  going  to  the  County  court  for  examination? 
And  yet,  it  might  have  been  argued  with  the  same  pro- 
priety as  now. 

It  is  argued  that  it  is  an  absurdity  to  allow  the  prisoner 
to  have  his  cause  remanded  to  the  County  court  only 
to  allow  him  the  privilege  of  having  his  cause  certified 
back  to  the  court  from  which  he  started. 

We  have  nothing  to  do  with  this  if  it  be  the  law.  But 
how  can  we  say  that  this  is  the  object  of  the  accused. 
Perhaps  it  may  be  to  have  his  cause  tried  in  the  County 
<;ourt.  The  law  gives  him  the  privilege  of  trying  his 
eause  there  if  he  wishes  it  ;  and  what  is  the  absurdity 
of  allowing  him  to  avail  himself  of  this  privilege. 

Besides,  I  think  that  there  can  be  said  to  be  another 
reason  for  it ;  and  that  is  that  it  carries  out,  or  tends 
to  carry  out,  one  of  the  main  objects  of  the  change  of 
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1870.      trial  from  Circuit  to  County  courts  ;  and  that  is  to  re- 
''^rau^  lieve  the  Circuit  court  of  all  such  trials  possible. 

The  1 5th  and  16th  sections  above  quoted  of  the  preced- 

V.  ing  chapter  strengthen  this  view  very  much.  Accord- 
r^^I^M.h  insr  to  the  15th  section  the  court  is  instructed  to  take  cer- 
tain  steps  where  a  person  w  iiidictedfor  a  felony  and  is  not 
arrested.  According  to  the  16th  section,  in  all  other  cases 
(and  a  person  who  is  arrested  is  another  case),  if  in  a 
Circuit  court,  the  papers  «AaZZ  be  certified  to  the  County 
or  Corporation  court.  Could  there  be  a  more  positive 
command  ? 

It  is  argued  that  the  old  act  is  not  expressly  repealed, 
and  that  the  object  of  this  law  is  merely  to  enlarge  the 
jurisdiction  of  the  County  court.  I  do  not  think 
that  this  view  can  be  maintained.  The  language  of 
this  act  is  too  explicit  and  too  inconsistent  with  the 
former  one  to  allow  this  interpretation.  I  think  it  quite 
plain  that  the  act,  as  it  now  stands,  was  to  take  the 
place  entirely  of  the  former  one  ;  and  that  we  are  to 
look  to  this  alone  to  determine  in  what  courts  cases  of 
felony  are  to  be  tried. 

I  can  therefore  come  to  no  other  conclusion  than  that 
the  court  below  erred  in  refusing  to  allow  the  prisoner 
to  have  his  case  remanded  to  the  County  court  for 
trial,  and  that  therefore  the  judgment  of  the  Circuit 
court  must  be  reversed. 

BuRNHAM,  P.  The  accused  was  tried  in  the  Circuit 
couii:  of  Northampton  county,  upon  a  charge  of  mur- 
der in  the  first  degree,  and  being  in  custody,  he  was  in- 
dicted, arraigned,  convicted  and  sentenced  in  said  court, 
in  disregard  of  his  motion,  '<to  certify  his  case  to  the 
County  court,  in  order  that  he  might  have  his  election 
as  to  which  court  he  would  be  tried  in."  This  may  be 
deemed  substantially  a  claim  for  ceitification  under  the 
16th  section,  chapter  207,  of  act  of  1866-7.  It  is 
claimed  by  the  accused,  that  'Hhe^  Ccmnty  court  tras  the 
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ordy  court  having  jurisdiction  to  try  the  case, ' '  and  in  sup-      i87a 
port  of  such  theory,  is  cited  the  before  mentioned  act  "^Term^^ 

of  assembly  of  Virginia,  passed  April  27,  1867,  enti- 

tied  ^*an  act  to  revise  and  amend  the  criminal  proce-  v. 
dure,"  and  amending  and  re-enacting  the  several  chap- 
ters of  the  Code  of  Virginia,  edition  of  1860,  from  201 
to  211  inclusive,  except  chapter  205.  The  1st  section 
of  chapter  208,  p.  931-2,  provides,  and  is  as  follows: 
**Trials  for  felony  shall  be  in  a  County  or  Corporation 
court,  and  may  be  at  any  term  thei'eof ,  except  that  a 
person  to  be  tried  for  rape,  arson,  malicious  shooting, 
cutting,  stabbing  or  wounding,  with  intent  to  maim, 
disfigure  or  kill;  for  forgery,  or  uttering  as  true,  forged 
paper;  for  passing  counterfeit  money,  or  for  a  felony 
which  may  be  punishable  with  death;  may,  upon  his  ar- 
raignment in  the  County  or  Corporation  court,  demand 
to  be  tried  in  the  Circuit  court  having  jurisdiction  of 
the  said  county  or  corporation;  but  no  such  demand 
shall  be  allowed  in  any  Corporation  or  Hustings  court 
held  by  a  judge,  and  in  which,  by  especial  statute,  capi- 
tal felonies  may  now  be  tried.  Upon  such  demand,  the 
accused  shall  be  remanded  for  trial  in  the  said  Circuit 
court,  and  all  the  material  witnesses  desired  for  the  pros- 
ecution or  the  defence,  shall  be  recognized  for  their  at- 
tendance at  such  trial."  The  farther  provisions  of  this 
section  direct  the  acts  to  be  done,  in  order  to  sugh  re- 
moval of  the  cause,  and  of  the  custody  of  the  accused, 
to  the  Circuit  court,  and  are  not  important  as  affecting 
the  points  presented  in  this  case.  It  may  be  observed 
that  the  first  clause  of  the  section  above  cited  confers 
jurisdiction  of  felonies  upon  the  County  or  Corporation 
courts,  and  does  not  exclude  the  jurisdiction  of  other 
courts  over  the  same  crime,  but  expressly  allows  per- 
sons charged  with  certain  felonies,  upon  an^algnment  in 
the  County  court,  to  elect  to  be  tried  in  a  Circuit  court; 
thus  recognizing  the  continuancy  of  jurisdiction  in,  and 
the  full  competency    of.  Circuit  courts,  to  try  persons 
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187a      charged  with  felonies.     It  does  not  exclude  the  juris- 
january  jj^i-j^j^  ^f  other  courts,  beside  the  Circuit  courts,  but 


Term. 


WriiTht 


recognizes  and  names  them  as  ^'Corporation  or  Hus- 
tings courts,  held  by  a  judge."  The  removal  of  cas^ 
com^'ith  Provided  for  by  this  section,  is  to  carry  them  from  the 
County  or  Corporation  court  to  the  Circuit  court,  and 
does  not  authorize  the  remanding  contrariwise. 

The  2d  section  of  the  same  chapter  is  as  follows: 
When  an  indictment  is  founds  or  * 'other  accusation 
filed,  against  a  person  ior  felony^  in  a  court  wherein  he 
may  be  tried,  the  accused,  if  in  custody j  or  if  he  appear 
according  to  his  recognizance,  shall^  unless  good  cause 
be  shown  for  a  continuance,  be  arraigned  and  tried  at  the 
same  term,'''*  The  remaining  part  of  this  section  is  not 
material  to  the  question  under  consideration.  It  thus 
appears  that  where  a  person  charged  with  felony  is  in 
custody^  or  appears  in  a  court  toherein  he  may  he  tried^  he 
8hall,f  upon  indictment  found,  be  arraigned  and  tried 
''at  the  same  term,"  unless  good  cause  be  shown  for  a 
continuance.  An  immediate  trial  in  the  court,  where 
the  prisoner  is  under  indictment,  or  appears  in  custody, 
is  clearly  guaranteed  to  him  and  the  Commonwealth, 
and  is  to  be  avoided  or  prevented  in  but  the  way  and 
for  the  cause  named  in  the  same  section.  The  Ch'cui- 
courts  for  many  years  had  jurisdiction  of  cases  of  felt 
ony.  They  were  presided  over  by  gentlemen  learned 
in  the  law,  and  of  eminent  ability  and  purity  of  char- 
acter; and  it  is  certainly  not  to  be  deemed  the  intent 
of  the  legislature  to  destroy  by  implication  the  safe- 
guards to  personal  life  and  liberty  thus  provided,  or  a 
hearing  before  such  court,  simply  in  order  to  facilitate 
the  trials  of  questions  of  financial  interests  only.  Ju- 
risdiction once  existing,  is  removed  only  by  positive  pro- 
vision; and  no  legislative  intent  can  be  supposed 
against  it  that  is  not  plainly  expressed.  It  being  con- 
ceded that  the  Circuit  courts  had  power  at  the  time  of 
the   passage  of  the  act  of  1866-7  to  try  all  felonies, 
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every  presumption  is  in  favor  of  the  continuance  of      isro. 

such  jurisdiction.  January 


If  it  be  not  removed  by  legislative  enactment,  or  if 
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such  power  remain  in  them  under  laws  not  repealed,  it       ▼. 
is  sufficient.  ^^^,^^ 

It  is  urged,  however,  that  the  16th  section  of  chapter 
207,  p.  929,  authorizes  and  requires  the  certifying  and 
forwarding  by  the  cl^rk  of  any  indictment  for  felony 
found  in  the  Circuit  court ;  and  that  therefore  the  ac- 
cused was  entitled,  upon  demand  of  the  Circuit  court, 
to  be  sent  to  the  County  court  of  the  county  ''for  his 
arraignment  and  election  as  to  whether  he  would  be 
tried  in  said  County  court  or  in  the  Circuit  court  of 
said  county;"  and  that  the  refusal  of  the  Circuit  court 
so  to  direct  was  erroneous. 

There  seems  no  room  to  dispute  that  the  accused  was 
in  custody  for  murder  in  the  first  degree  (a  capital  fel- 
ony), at  the  time  when  the  motion  was  made  to  certify, 
&c.  ;  nor  that  an  indictment  was  legally  and  duly  found 
and  returned  against  him  for  said  offence,  and  that  the 
said  cause  was  then  pending  in  the  Circuit  court  of 
Northampton  county.  The  power  of  the  grand  jury  of 
a  circuit  court  to  find  an  indictment  for  felony  is  ex- 
pressly recognized  by  section  16  before  cited  ;  and  the 
2d  section  of  same  chapter,  p.  926,  says,  that  ''no  per- 
son shall  be  put  upon  trial  for  any  felony  unless  an  in- 
dictment shall  have  been  first  found  by  a  grand  jury  of 
a  court  of  competent  jurisdiction,"  &c.     If  a  Circuit  * 

court  is  competent  to  find  ^reindictment  for  felony,  can 
there  be  any  doubt  of  its  competency  to  try  it  ?  It  is 
believed  the  "act  to  revise  and  amend  the  criminal 
procedure,"  before  cited,  does  not  remove  original  juris- 
diction of  cases  of  felony  from  the  Circuit  courts  of 
the  Commonwealth.  The  16th  section  of  chapter  207, 
before  cited,  directing  the  clerk  of  the  said  court  to 
copy  and  certify  the  indictment  and  papers  connected 
therewith  in  certain  cases,  applies  only  to  cases  other 
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1870.      than  felony^  and  does  not  provide  for  the  transfer  of 
^^rau^  causes  for  trial,  or  the  custody  of  ^h^persouy  nor  seem 


to  contemplate  such  a  contingency  as  possible  ;  and  it 

V.       is  obviously  qualified  by  the  2d  section  of  chapter  207, 

co^ithP-  ^26-7,  the  1st  and  2d  sections  of  chapter  208,  p. 
931-2,  and  by  the  4th  section  of  chapter  211,  p.  945 ; 
and  its  provisions  should  be  considered,  with  such  other 
parts  of  the  act,  as  a  general  system,  to  be  taken  to- 
gether and  so  interpreted. 

Thus  construing  the  amendatory  acts,  it  is  clear  that 
any  felony  might  have  been  tried  in  the  Circuit  court 
having  jurisdiction  of  the  place  at  which  the  same  was 
committed  ;  and  that  although  such  courts  might  trans- 
fer certain  felonies  which  are  named,  they  were  pro- 
hibited from  transferring  prosecutions  for  capital  felo- 
nies, to  the  County  or  Corporation  courts.  Such  prose- 
cutions 'Spending  in  a  Circuit  courty'^'^  are  directed  by  the 
statute  to  remain  and  be  tried  '^therein,'*^  without  re- 
striction of  the  word  pending ^  to  the  time  when  such 
act  should  take  effect,  as  is  provided  and  allowed  of 
other  prosecutions  in  the  earlier  part  of  the  same  sec- 
tion. That  this  was  the  intent  of  the  legislature,  is 
shown  by  the  words  of  the  section.  The  ^r«^  part  and 
provision  of  §  5,  Acts  1866-7,  p.  945,  explicitly  in- 
dicates the  time  certain  classes  of  causes  may  be  re- 
moved, to  the  date  '^when  such  act  shall  tdk^  effect f' 
which,  by  the  6th  section  of  same  chapter,  is  stated  to 
be  July  Ist  thereafter  ;  while  the  la^t  and  distinct  por- 
tion of  the  same  section,  says  :  '^Any  prosecution  for  a 
capitalioiony pending  in  a  Circuit  court  shall  remain  and 
he  triedtherein . "  No  restriction  as  to  time  of  trial,  or  the 
date  when  pending.  The  prosecution  for  such  crime, 
so  pending  in  a  court  ''in  which  the  case  may  be  tried,*' 
by  original  jurisdiction  or  otherwise,  and  the  accused 
being  in  custody^  he  is  entitled  to,  and  may  be  tried  in, 
such  Circuit  court  as  a  court  of  '  'competent  jurisdiction; ' ' 
and  the  court  is  required  then  and  there  to  try  him.  The 
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magnitude  of  the  offence  for  which  trial  is  to  be  had,  isro. 
and  the  gravity  of  the  consequences  which  may  follow  ^^^^^ 
a  conviction,  all  approve  the  humanity  and  wisdom  of 
the  legislature,  who  thus,  it  is  believed,  ensured  a  speedy 
trial  before  a  court  of  the  highest  qualities,  and  secured, 
to  the  accused,  under  such  circumstances,  an  early  and 
exhaustive  trial  of  his  cause,  by  a  court  which  had  been 
approved  by  long  years  of  experience  as  the  safe  custo- 
dian of  right  and  the  protector  of  the  most  momentous 
interests.  This,  too,  without  subjecting  him  to  the  de- 
lay, expense,  anxiety  and  suffering,  inseparably  en- 
tailed, by  having  his  cause  certified  and  sent  down  to 
another  court  to  await  a  convenient  time  to  present  a 
demand  to  be  returned  to  the  court  from  which  he  had 
just  come,  then  again  to  await  time  for  the  hearing  of 
his  cause. 

In  my  opinion,  which  is  expressed  with  great  respect 
for  the  majority  of  the  court,  from  whom  I  dissent,  the 
true  and  proper  construction  of  said  statute  of  1866-7, 
and  of  the  law  theretofore  existing,  is,  that  the  judg- 
ment of  the  court  below  should  be  approved  and  af- 
firmed. 

DoRMAN,  J.,  concurred  in  the  opinion  of  WilUmghby^  J. 

Judgment  reversed. 
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January  WHITEHEAD  V,    ThE  COMMONWEALTH. 

Term. 

Jauuary  24. 

1 .  The  arraignment  of  a  prisoner  and  his  plea  are  distinct  parts  of 
the  proceeding  ;.and  therefore  upon  his  arraignment  and  with- 
out pleading  he  may  elect  to  be  tried  in  the  Circuit  court. 

2.  Two  prisoners  may  be  arraigned  together.  This  does  not 
prevent  their  pleading  separately ;  and  electing  to  be  tried 
separately. 

3.  The  record  of  the  court  states  that  the  grand  jury  presented 
the  following  indictments  as  "true  bills,"  viz.  one  against 
M.  N.  one  against  &c.  setting  out  eight  names,  and  then  one 
against  Thomas  and  Richard  Whitehead,  and  one  against  R. 
H.  and  G.  C.  not  true  bills.  Though  it  is  doubtful  whether  the 
indictment  against  Willis  and  Whitehead,  belongs  to  the  first 
or  the  last  class,  the  court  may  look  to  the  indictment  and  the 
endorsement  upon  it  by  the  foreman  to  ascertain  the  fact. 

4.  The  act,  Sess.  Acts  1866-67,  ch.  208,  §  4,  p.  932,  directs  that 
the  writ  of  venire  facias  shall  command  the  officers  charged 
with  its  execution,  to  summon  twenty-four  persons  freehold- 
ers of  his  county  or  corporation,  **residing  remote  from  the 
place  where  the  offence  is  charged  to  have  been  committed." 
This  direction  is  mandatory,  and  the  writ  is  defective  and 
should  be  quashed  if  it  is  omitted.  And  it  is  not  in  violation 
of  the  bill  of  rights. 

At  the  quarterly  term  of  the  County  court  of  Ches- 
terfield for  March  1869,  the  record  states  that  the 
grand  jury  came  into  court  and  presented  the  follow- 
ing indictments  as  ''True  bills,"  to  wit,  one  against 
Marcellus  Nunnally,  one  against  Lewis  Mason,  one 
against  Ben  Gray,  one  against  Lawson  Burfoot,  one 
against  Rachael  Carr,  one  against  Daniel  Johnson,  one 
against  Thomas  Brown,  one  against  Lewis  Johnson, 
one  against  Thomas  Willis  and  Richard  Whitehead, 
and  one  against  R.  Harris  and  Giles  Coggins  not  true 
bills.     Among  the  indictments  which   were  returned 
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by  the  grand  jury,  in   an  indictment  against  Thomas      ism 
Willis  and  Richard  H.  Whitehead  for  the  murder  of  "^^^r^ 


The 
Comm'ltli 


James  Rodgers  :  but  the  only  record  evidence  that  this ;- 

indictment  was  found  a  true  bill  by  the  grand  jury  is       v. 
the  entry  hereinbefore  given,  and  the  indictment  itself  ; 
if  that  may  be  looked  to  on  that  question. 

At  the  April  term  of  the  court  Willis  and  White- 
head were  brought  into  court,  and  set  to  the  bar,  and 
the  attorney  for  the  Commonwealth  called  for  the  ar- 
raignment of  the  prisoners  jointly,  to  which  the  pris- 
oners by  their  counsel  objected,  and  moved  the  court 
that  they  might  be  arraigned  separately ;  which  mo- 
tion the  court  overruled  ;  and  the  prisoners  excepted. 

The  prisoners  were  then  arraigned  jointly  ;  and  re- 
fusing to  plead  to  the  indictment,  elected  to  be  tried 
before  the  judge  of  the  Circuit  court  of  the  county ; 
which  was  ordered  to  be  certified  to  that  court.  In  the 
Circuit  court  the  prisoners  pleaded  ''not  guilty,"  and 
elected  to  be  tried  separately.  And  at  the  June  term 
1869  of  the  court,  the  prisoner  R.  H.  Whitehead  hav- 
ing been  set  to  the  bar,  moved  the  court  to  quash  the 
venirefacias  issued  by  the  clerk  ;  which  motion  the  court 
overruled  ;  and  the  plaintiff  excepted.  The  venire  fa- 
cias^ is  set  out  in  the  exception,  and  is  as  follows :  The 
Commonwealth  of  Virginia,  To  the  sheriff  of  Ches- 
tei-field  county,  greeting  :  We  command  you  that  you 
cause  to  come  before  the  Circuit  court  of  Chesterfield 
county,  at  the  courthouse  thereof,  on  the  24th  day  of 
June  1869  (special  term)  twenty-four  good  and  lawful 
men,  freeholders  of  your  county,  each  one  of  whom 
is  twenty-one  years  of  age,  to  recognize  on  their  oaths 
whether  Richard  H.  Whitehead  be  guilty  of  the  felony 
of  which  he  stands  indicted  or  not.  And  have  then 
there  the  names  of  the  said  freeholders  and  this  writ. 
Witness,  &c. 

Upon  the  trial  the  jury  found  the  prisoner  guilty  of 
murder   in  the  second  degree,  and  fixed  the  term  of 
41 
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1870.      his  imprisonment  in  the  penitentiary  at  eighteen  yfears; 

T^rau^  and  the  court  sentenced  the  prisoner  according  to  the 

verdict.     The  prisoner  thereupon  applied  to  a  judge  of 

Whlteb'd  .'  i.-i  i_»L 

V.       this  court  for  a  writ  of  error  to   the  judgment ;  which 

Crump^  for  the  prisoner. 
Welhj  for  the  Commonwealth. 

WiLLOUGHBY,  J.,  delivered  the  opinion  of  the  court: 
The  first  point  in  this  case  arises  upon  a  construction 
of  the  *'act  to  revise  and  amend  the  criminal  proce- 
dure." Section  firgt  of  chap.  208,  page  931,  of  Sess. 
Acts  of  ^%%  and  '67.  This  provides  that  trials  for  fel- 
ony shall  be  in  a  County  or  Corporation  court,  Ac.,  ex- 
cept that  a  person  indicted  for  an  oflfence  punishable 
with. death,  ''may,  upon  his  arraignment,"  demand  to 
be  tried  in  the  Circuit  court,  &c.,  and  he  shall,  there- 
up)on,  be  ''remanded  for  trial  in  the  Circuit  court,"  &e., 
and  copies  of  the  proceedings  in  the  County  court  shall 
be  certified  to  the  clerk  of  the  Circuit  court. 

The  second  section  of  that  chapter  further  declares 
that,  under  certain  circumstances,  a  person  shall  be 
^  ^arra  igned  and  tried. "  It  is  contended  that,  because  the 
accused  did  not  enter  his  plea,  and  refused  so  to  do, 
and  because  the  court  did  not  thereupon,  enter  for  him 
the  plea  of  not  guilty,  according  to  the  third  section  of 
this  act,  the  arraignment  was  not  complete  in  the 
County  court,  and  the  Circuit  court  having  jurisdiction 
only  to  try^  and  to  try  only  after  the  completion  of  the 
arraignment,  it  had  not,  under  such  circumstances,  juris- 
diction of  this  case.  Our  attention  is  called  to  the  fact 
that  the  Circuit  court  has  no  inherent  jurisdiction,  and 
no  such  jurisdiction  as  was  formerly  had  by  theGreneral 
court,  and  still  later  by  the  County  court  ;  and  that  it 
has  no  jurisdiction  except  such  as  is  expressly  con- 
ferred ;  that  the  jurisdiction  to  try  felonies  having  been 
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taken  away  from  the  Circuit  court,  except  in  certain      igro. 
cases  enumerated  by  the  act  under  consideration,  it  f  ol-  •^^^^^^y 

lows  that  its  authority  is  based  upon  the  circumstances 

attending  such  excepted  cases  and  upon  these  alone.     I       y^^  ^ 
think  that  these  are  propositions  that  may  be  admitted,      "^^^ 

...  '   Comm'lth 

and  that  they  are  in  fact  established  by  a  consideration 
of  the  history  of  our  courts. 

The  prisoner  is  allowed,  '^upon  his  arraignment"  in 
the  County  court  to  elect  in  what  court  he  shall  be 
tried.  The  precise  point  is  at  what  time  is  this  election 
to  be  made  ;  whether  before  or  after  pleading.  Do  the 
wovdsiipon  his  arraignjnetit  mean,  at  the  time  of ov  after 
his  arraignment ;  and  does  an  arraignment  necessarily 
include  the  plea  ?  This  leads  us  to  enquire  what  is  an 
arraignment? 

Blackstone  says,  book  4,  page  322  :  *'To  arraign  is 
nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court  to  answer  the  matter  charged  upon  him  in  the 
indictment."  On  page  324,  he  says  :  ''When  a  crimi- 
nal is  arraigned,  he  either  stands  mute  or  confesses  the 
fact,  which  circumstances  we  may  call  incidents  to  the 
arraignment,  or  else  he  pleads  to  the  indictment,  which 
is  to  be  considered  as  the  next  stage  of  the  proceedings.'^'' 

A  whole  chapter  is  devoted  by  this  author  to  the  sub- 
ject of  arraignment  and  its  incidents.  The  next  chap- 
ter is  upon  the  subject  of  plea  and  issue.  It  is  evident, 
therefore,  I  think,  that  he  regards  an  arraignment  and 
the  plea  of  the  accused  as  separate  stages  of  the  pro- 
ceeding. The  arraignment  is  the  act  of  the  court ;  the 
plea  is  the  act  of  the  accused.  It  is  true,  that  by  the 
third  section  of  the  act,  the  court  may,  upon  the  refu- 
sal of  the  accused  to  plead,  enter  for  him  the  plea  of 
not  guilty  ;  but  this  is  done  in  his  behalf.  It  is  an  act 
performed  for  the  accused. 

It  is  true  that  in  the  forms  of  proceedings,  what  is 
called  an  arraignment,  generally  includes  the  pleading 
of  the  accused  ;  but  I  think  that  the  more  strict  mean- 
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187a      ing  of  the  word  is  confined  to  the  action  of  the  court 
'^T^m^  It  is  expressed  in  Latin,  as  Lord  Hale  says,  ^'adrationem 
-ponerey     And  this  I  think,  too,  accords  more  with  the 


^  general  idea  of  the  word  arraign,  which  is  regarded  as 
"^^  meaning  to  accuse,  to  charge,  &c.  If  this  be  correct, 
it  follows  that  there  is  no  error  in  the  plea  not  being 
put  in  in  the  County  court.  The  prisoner  is  to  make  the 
election  at  the  thne  of  his  arraignment ;  or  if  it  should 
be  said  af^ter  his  arraignment  it  would  not  necessarily 
mean  after  his  plea. 

Such  a  construction  is  plainly  the  most  liberal  one 
for  the  accused.  The  election  given  to  him  is  a  privi- 
lege. The  sooner  he  is  allowed  to  avail  himself  of  this 
privilege,  the  more  extended  it  is.  Any  other  construc- 
tion would  tend  to  abridge  and  restrict  this  privilege. 
Upon  being  called  upon  to  plead,  there  are  several 
courses  which  he  may  take.  He  may  move  to  quash 
the  indictment.  He  may  plead  to  the  jurisdiction  in 
abatement,  or  a  special  plea  in  bar,  such  as  former  con- 
viction or  acquittal.  He  may  demur,  or  he  may  plead 
not  guilty.  All  these  present  questions  for  some  court 
to  decide.  Right  here  may  be  the  turning  point  of  his 
•  case.  Here  may  arise  the  most  important  questions  to 
be  determined.  The  law  gives  him  the  privilege  of 
electing  in  what  court  he  will  be  tried  upon  his  arraign- 
ment. He  may  wish  to  have  these  important  questions 
determined  by  the  Circuit  court ;  and  would  it  not  be 
depriving  him  of  a  liberal  construction  of  this  law  to 
saj'  that  he  shall  continue  in  the  County  court  until  the 
issue  is  f  uUy  made  up  ? 

It  would  seem  to  me  that  the  prisoner  could  object 
with  better  grace  that  he  is  not  allowed  to  plead  ;  that  is, 
to  select  in  what  court  he  might  plead.  But  he  is  now 
complaining  that  he  did  not  plead,  when  he  refused  to 
plead.  He  complains  that  the  court  did  not  do  for  him 
what  he  refused  to  do  for  himself,  and  what  it  is  appar- 
ent he  did  not  wish  the  court  to  do  for  him.     This  looks 
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almost  like  one  seeking  to  take  advantage  of  his  own      ism 

.-  .,  V  January 

wrong,  if  it  be  a  wrong.  Term. 


The 
Comm'lth 


By  construing:  the  word  xipon.  as  meaning  at  the  time 

^  .        .       ^.       .^        .  ,  .   ,     .  ^  Whlteh'd 

of^  we  give  it  a  signification,  which  is  a  very  common       v. 
one,  and  thus  give  to  the  accused  the  benefit  of  a  lib- 
eral construction  of  the  law  in  cases  generally,  whatever 
may  be  the  effect  of  such  construction  in  this  particular 
case. 

It  is  claimed  that  the  language  of  the  act  restricts  the 
Circuit  court  to  the  mere  trial  of  the  cause.  I  think, 
however,  that  this  construction,  if  it  precludes  the  ac- 
cused from  the  benefit  of  having  the  usual  incidents  of 
a  trial  in  the  Circuit  court,  is  too  strict.  Such  a  con- 
struction would  imply  that  nothing  could  be  done  but 
by  an  issue.  But  suppose  the  accused  pleads  in  abate- 
ment, and  then  elects  to  go  to  the  Circuit  court,  and 
there  his  plea  is  not  sustained  ;  or  suppose  he  demurs, 
and  his  demurrer  is  overruled  in  the  Circuit  court,  what 
would  have  to  be  done?  Evidently  he  would  be  re- 
quired to  plead  again,  and  this,  too,  in  the  Circuit  court. 
He  would  have  to  be  arraigned  again.  To  restrict  the 
Circuit  court  to  a  mere  trial  of  an  issue,  in  the  sense 
contended  for,  would  render  it  almost  impossible  to 
proceed  in  many  criminal  cases. 

If  these  views  be  correct,  I  think  no  sniatantial  error 
was  committed  by  arraigning  the  accused  jointly  with 
his  co-defendant.  This  did  not  compel  them  to  plead 
the  same  plea.  Nor  did  it  compel  them  to  be  tried 
jointly.  It  would  no  doubt  have  been  proper  to  ar- 
raign them  separately.  But  in  either  event,  I  cannot 
see  how  any  rights  were  put  in  jeopardy  or  any  harm 
done.  It  is  not  such  a  substantial  error  as  would  com- 
pel a  reversion  of  the  judgment. 

Another  ground  of  error  as  assigned  is  that  it  does 
not  suflSciently  appear  from  the  record  as  is  claimed, 
that  an  indictment  for  murder  was  presented  by  the 
grand  jury. 
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187a  The  language  up)on  the  order  book  is  as   follows  : 

''^rrn^^       ''At  a  quarterly  court  held  for  Chesterfield  county, 

at  the  courthouse  thereof  on  the  9th  day  of  March, 

Whlteh'd 

V.       A.  D.    1869,  and  in  the  93rd  year  of  the  Common- 

Edward  A.  Johnson,  gentleman,  foreman,  TV.  G. 
Clarke,  Joseph  D.  EUett,  Joseph  H.  Wilkinson,  Saml. 
Chetham,  Joseph  H.  Rowlett,  Ajax  Grary,  Andrew 
Howison,  John  W.  Lipscomb,  Geo.  S.  Adkinson,  Greo* 
C.  Gregory,  Joseph  Vest,  Augustus  Talbot,  Jno.  W. 
Beasley.  Saml.  Taylor,  Richard  Gill,  Thos.  O.  Wilson 
and  Wm.  Walker  were  sworn  a  grand  jury  of  inquest 
for  the  body  of  this  county,  and  having  received  their 
charge  withdrew,  and  after  some  time  returned  into  court 
and  presented  the  following  indictments  as  "true  bills/' 
to  wit,  one  against  Marcellus  Nunnally,  one  against 
Lewis  Mason,  one  against  Ben  Gray,  one  against  Law- 
son  Burfoot,  one  against  Rachael  Carr,  one  against 
Daniel  Johnson,  one  against  Thos.  Brown,  Jr.,  one 
against  Lewis  Johnson,  one  against  Thomas  Willis 
and  Richard  Whitehead,  and  one  against  R.  Harris 
and  Giles  Coggins  not  true  bills,  and  the  jury  was  ad- 
journed over  until  to-morrow  at  11  o'clock. 

It  is  claimed  that  it  cannot  be  determined  from  this 
to  which  class  the  indictment  against  Richard  White- 
head belongs,  whether  to  that  of  "true  bills"  or  "not 
true  bills."  It  is  apparent  from  a  fair  reading  of  this 
that  Thomas  Willis  and  Richard  Whitehead  are  in- 
cluded in  the  same  indictment. 

The  words  "one  against"  are  prefixed  to  each  name 
before  these,  and  between  these  is  only  the  word  "and.'' 
After  Whitehead  is  a  comma,  and  again  we  have  "one 
against"  R.  Harris  and  Giles  Coggins.  A  perfectly 
unbiased  reading  of  this  would,  I  think,  sHbw  that 
the  words  "not  true  bills"  appertain  only  to  the  last 
two  persons  named,  though  it  must  be  confessed  that 
it  is  quite  obscure  and  perhaps  somewhat  ambiguous. 
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In  CawoocPa  case^  2  Va.  Cas.  527,  642,  the  court  say:      isto. 
''We  admit  that  after  a  grand  jury  have  found  a  bill  ^"^^^^ 

and  reported  it,  and  their  finding  is  placed  on   the  rec- ;- 

oi'd,  that  the   indictment   so  found  and  endorsed   be-       v. 
comes  as  much  a  part  of  the  record  as  if  it  were  spread  p^^,, 
in  extenao  upon  the  order  book  ;  but  in  order  to  give  it 
that  character  we  deem  it  essential  that  a  record  should 
be  made  of  the  finding  upon  the  order  book." 

This  would  seem  to  imply  that  if  the  grand  jury 
present  an  indictment^  and  the  fact  appears  from  the  rec- 
ord that  they  acted  upon  it,  we  may  look  to  the  in- 
dictment to  see  what  it  was  and  what  was  the  action 
of  the  grand  jury  upon  it.  The  indictment  then, 
though  not  spread  upon  the  record,  is  a  part  of  the  rec- 
ord :  And  this,  I  believe,  has  been  almost  the  uni- 
versal usage  of  the  courts  of  Virginia.  It  is  certainly 
evident  from  the  record  on  the  order  book,  that  the 
indictment  against  Richard  Whitehead  was  presented 
either  as  a  true  bill  or  as  not  a  true  bill.  But  if  such 
indictment  is  a  part  of  the  record,  we  may  look  to  the 
indictment  itself,  I  think,  to  explain  this  apparent  am- 
biguity and  obscurity.  In  other  words,  we  may  look 
to  the  ^A/>Z^  record  in  construing  an  uncertainty  in  any 
part  of  it.  Ooodwyn  v.  Siate^  4  Smede  &  Marsh.  Miss. 
R.  520. 

If  we  are  permitted  then  to  look  to  the  indictment, 
as  I  think  we  are,  there  is  no  difficulty  in  coming  to  a 
conclusion  as  to  whether  the  indictment  against  Rich- 
ard Whitehead  comes  under  the  class  of  ''true  bills" 
or  "not  true  bills  ;"  and  the  endorsement  signed  by 
the  foreman  shows  that  it  belongs  to  the  former. 

But  it  is  claimed  that  the  clerk  should  have  further 
identified  this  indictment  by  describing  it  as  an  indict- 
ment "for  murder." 

If  we  are  authorized  to  look  to  the  indictment  as 
part  of  the  record,  this  cannot  be  a  substantial  reason 
for  holding  that  the  failure  to  do  so,  is  error  for  which 


Digitized  by 


Google 


648  MIUTARY   COUBT   OF   APPEAUSl. 

1870.      the  judgment  should  be  reversed.     Suppose  these  words 
"'^rm.^  ^a<?  been  inserted,  they  would  not  then   have   necessa- 

rily  shown  that  this  indictment  is  the  identical  one  re- 

V.  lerred  to  by  such  words.  The  record  shows  that  an 
^^,j^  indictment  was  found.  This  speaks  for  itself  and 
shows  for  itself  what  it  is.  There  would  be  no  more 
difficulty  in  substituting  one  indictment  for  murder  for 
another  for  murder,  or  a  defective  one  for  a  good  one, 
than  there  would  be  in  substituting  an  indictment  for 
manslaughter  for  the  one  for  murder.  It  would  not  be 
contended,  I  presume,  that  either  party  would  be  bound 
by  such  words  ;  certainly  not  the  accused.  If  on  in- 
spection of  the  indictment,  it  should  turn  out  to  be  to- 
tally defective  as  an  indictment  for  murder,  certainly 
these  words  would  have  no  bearing  whatever  to  show 
it  to  be  a  sufficient  indictment. 

The  accused  would  claim,  and  rightfully,  to  be  gov- 
erned by  the  indictment  itself,  and  I  think  the  Com- 
monwealth must  have  the  same  privilege.  This  view 
is  fully  substantiated  by  the  case  of  Goodwyn  v.  The 
State^  above  referred  to,  in  which  case  there  was  no  de- 
scription whatever  of  the  oflfence  in  the  minutes  of  the 
court. 

In  CawoocTs  cam  there  was  no  reference  whatever  to 
any  indictment  against  the  accused.  There  was,  there- 
fore, no  evidence  whatever,  that  such  indictment  had 
been  presented  in  open  court,  or  that  it  was  ordered  to 
be  made  a  part  of  the  record.  An  indictment  to  be 
complete  must  be  presented  ^n  open  court.  In  Caicoo<jPs 
ca^e  there  was  no  evidence  whatever,  that  this  essential 
fact  existed,  or  that  any  action  whatever  was  taken 
upon  it.  On  the  contrary,  the  record  in  that  case  ex- 
pressly negatived  such  fact.  No  action  hy  the  court  ws& 
taken  upon  it.  But  in  this  case,  there  is  evidence  that 
some  action  was  taken,  and  the  only  difficulty  is  to  de- 
termine what  such  action  was  ;  which,  however,  is  solved 
by  an  inspection  of   the  whole  record.     Even  in  Ca- 
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woocPa  case  the  decision  was  by  a  divided  court ;  judges      i87o. 
Barbour  and  Daniel  dissenting  ;  though  we  did  not  dis-  ''^^.^ 
pute  its  authority  on  that  ground. 

Another  error  assigned  is  the  denial  of  the  Circuit 
court  to  quash  the  venire  facias  on  motion,  made  on  the 
ground  that  it  was  not  in  conformity  to  the  law.  This 
venire  facialis  in  these  words,  to  wit  :  ''The  Common- 
wealth of  Virginia  to  the  sheriflf  of  Chesterfield  county, 
greeting  :  We  command  you  that  you  cause  to  come 
before  the  Circuit  court  of  Chesterfield  county  at  the 
courthouse  thereof,  on  the  24th  day  of  June  1869  (spe- 
cial term),  twenty-four  good  and  lawful  men,  freehold- 
ers of  your  county,  each  one  of  whom,  is  twenty-one 
years  of  age,  to  recognize  on  their  oaths,  whether  Rich- 
ard H.  Whitehead  be  guilty  of  the  felony  of  which  he 
stands  indicted  or  not.  And  have  then  there  the  names 
of  the  said  freeholders  and  this  writ.     Witness,"  &c. 

The  statute  already  referred  to,  section  4,  chapter  208, 
page  932,  Acts  of  1866-7,  requires  that  this  writ  ''shall 
K^ommand  the  oflicer  charged  with  its  execution  to  sum- 
mon twenty-four  persons  freeholders  of  his  county  or 
<?orporation  residing  remote  from  the  pla^e  where  the 
offence  is  charged  to  haveheen  comiaitted^^^  &c. 

The  language  of  the  acts  relating  to  this  subject  pre- 
vious to  1846,  1  R.  C,  p.  601,  sec.  9,  is,  "Freeholders 
of  his  county  or  corporation  of  the  neighborhood  of  the 
place  where  the  fact  shall  have  been  committed^  The 
language  of  the  act  of  Febniary  24,  1846,  Sessions 
Acts,  p.  62,  and  again  of  1847-8,  page  148,  sec.  5,  is, 
who  reside  remote  from  the  place  where  the  offence  is 
charged  to  have  heen  committed,'^ '^ 

The  Revisors  of  the  Criminal  Code  in  1849  recom- 
mend these  words  in  the  act  of  1846  and  1847-8  to  be 
stricken  out,  and  report  the  section  with  such  words 
stricken  out,  remarking,  that  thus  all  foundation  is  taken 
away,  for  the  objection  that  the  section  is  in  conflict 
with  the  Bill   of  Rights.     (Report  of  Revisors,    page 
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1870.      1018.)     The  Bill  of  Rights  declares  that  the  accused  is 
^Terau^  entitled  to  a  speedy  trial  by  an  impartial  jury  of  twelve 

men  of  his  vicinage.     But  the  legislature  disregarded 

V.       this  recommendation  of  the  revisors,  and  oirectea  tne 
commith  words  to  be  again  inserted  ;  and  so  they  have  continued 
to  1867,  and  were  then  again  upon  a  revision  of  <iie 
'  criminal  procedure  re-enacted. 

This  history  shows  that  the  legislature  did  not  act 
unadvisedly  upon  this  subject  ;  that  their  attention  was 
called  to  the  apparent  conflict  with  the  Bill  of  Rights ; 
but  notwithstanding  this,  and  in  opposition  to  the  rec- 
ommendation of  the  revisors,  they  deliberately  and  ad- 
visedly inserted  these  words.  In  4  Bl.  Com.  350,  it  is 
said  the  sheriff  of  the  county  must  return  a  panel  of 
^^\\ytov^lib€ro%  et  legales  homines  de  vicinet^:  that  is, 
freeholders  without  just  exception,  and  of  the  mme  or 
neighborhood,  which  is  interpreted  to  he  of  the  county 
where  the  fact  is  committed. "  It  is  in  accordance  with 
this  that  the  accused  is  entitled  by  the  Bill  of  Rights  to 
<'an  impartial  jury  of  his  vicinage  ;"  that  is,  to  the  jury 
of  his  county.  The  language  of  the  act,  requiring  per- 
sons remote  from  the  place  where  the  offence  is  charged 
to  have  been  committed,  then,  is  not  really  in  conflict 
with  the  Bill  of  Rights  ;  but  means  in  a  remote  part  of 
the  county.  Such  a  construction  is  not  an  unreason- 
able one,  and  relieves  us  from  charging  the  legislature 
with  having  deliberately  violated  the  Bill  of  Rights— 
an  interpretation  which  ought  to  be  given  to  any  act  of 
the  legislature,  if  consistent  and  reasonable. 

This  history  of  the  legislation  upon  the  subject  shows 
us  also  that  this  requirement  was  deemed  an  esserUiol 
one.  They  command  not  that  this  shall  be  one  of  the 
qualifications  of  a  juror,  not  that  the  sheriff  shall  sum- 
mon such  men,  but  that  'Hhe  ^icrit  itself  shall catnmcnd 
the  officer  to  summon  such  men.  This,  it  seems  to  me, 
constitutes  an  important  difference  between  our  statute 
and  those   upon   which   decisions  have   been  made  in 
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some  of  the  States,  holding  that  the  words,  **good  and  mo. 
lawful  men"  in  the  writ  of  vetiire  facias^  imports  men  "^Term^^ 
who  have  the  requisite  qualifications.  Did  not  the 
statute  expressly  command,  that  the  writ  itself  shall 
contain  these  words,  '^residing  remote,"  &c.,and  were 
this  a  qualification  of  a  juror  otherwise  de&neA^  I  should 
be  inclined  to  hold  that  the  words,  **good  and  lawful 
men"  in  the  venire,  were  suflBcient. 

As  has  been  well  said,  it  is  often  the  most  difficult 
thing  that  arises  in  the  construction  of  statutes,  to  de- 
termine whether  provisions  of  time  and  foi-m  are  di- 
rectory or  mandatory.  Sedgwick  says,  in  his  work  on 
Statutory  and  Constitutional  Law,  page  368,  that  it  de- 
pends upon  whether  a  strict  compliance  with  them  ap- 
pears essential  to  the  judicial  mind.  If  so,  they  are 
mandatory. 

It  does  appear  to  me,  on  looking  at  the  history  of  the 
legislation  upon  this  subject,  that  this  requirement  to 
have  these  words  in  the  writ  itself,  was  deemed  ^««^n^^a/ 
in  the  legislative  mind  ;  and  if  so,  it  must  be  so  in  the 
judicial  mind.  The  object  of  this  must  have  been  to 
obtain  men  upon  the  jury  who  are  supposed  not  to  be 
so  immediately  familiar  with  the  fact  charged  in  the 
indictment,  and  consequently  more  unbiased  and  bet- 
ter qualified  to  give  an  impartial  decision.  With  this 
view,  it  must  have  been  intended  to  confer  upon  the  ac- 
cused a  right  or  privilege  ;  and  therefore,  if  there  is  rea- 
sonable doubt  upon  the  construction,  the  accused  is  en- 
titled to  the  benefit  of  such  doubt. 

In  the  Commonwealth  y,  Wash^  16  Gratt.  530,  it  was 
held  that  a  writ  of  venire  facias^  which  directed  the  offi- 
cer to  summon  freeholders,  who  owned  '^property  to 
the  value  of  one  hundred  dollars  at  least,"  ought  to 
have  been  quashed  on  motion,  as  it  contained  a  qualifi- 
cation which  the  law  did  not  require.  It  was  there 
held,  that  it  was  not  material  to  the  question  whether 
this  mandate  of  the  writ  was  regarded  by  the  officer  or 
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1870.      not.     Nor  was   the  accused   required  to  show  that  he 

January 

Term,    had  been  injured  by  the  error  of  the  officer  issuing  the 

whiteh^  writ.     It  is  true,  that  in  that  case  the  error  was,  that  it 

▼•       contained  more  than  the  law  allows,  and  in  this  case  it 

The 

comm'ith  Contains  less.  But  the  principle  of  the  case  seems  to 
be,  that  the  writ  itself  must  be  one  according  to  the 
law  ;  that  is,  that  the  requirements  of  the  writ  are  ^- 
sential^  and  cannot  be  dispensed  with,  though  the  offi- 
cer might  in  fact  have  summoned  only  the  proper  per- 
sons. 

It  follows,  therefore,  that  the  court  erred  in  denying 
the  motion  to  quash  the  writ  of  venire  facias;  that  the 
judgment  must  be  reversed,  and  a  new  trial  awarded  to 
the  accused. 

Judgment  reversed. 
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1870. 
Janaary 

Shelly  v.  The  Commonwealth.  Term. 

February  16. 

A  prisoner  in  custody  is  indicted  in  the  Hustings  court  of  L*.  held 
by  a  judg-e.  He  is  not  entitled  to  be  sent  before  a  justice  for 
examination  ;  but  the  court  may  proceed  to  try  him  upon  the 
indictment. 

At  a  quarterly  term  of  the  court  of  Hustings  of  the 
city  of  Lynchburg,  held  by  the  judge  thereof,  in  Au- 
gust 1869,  an  indictment  was  found  against  William 
Shelly  for  grand  larceny.  And  at  the  same  term  of 
the  court  the  prisoner  was  brought  to  the  bar,  and  be- 
fore being  arraigned  in  his  proper  person  tendered  a 
special  plea  in  writing,  which  he  swore  to  in  open  court. 
The  point  made  in  the  plea  was,  that  he  should 
not  be  called  upon  to  answer  the  indictment,  but  the 
same  should  be  quashed  or  abated,  because  he  had  not 
been  examined  before  the  mayor  or  any  alderman 
of  the  city  of  Lynchburg,  and  remanded  for  the  trial 
of  the  offence  charged  in  the  indictment.  The  court 
excluded  the  plea ;  and  the  prisoner  excepted. 

The  prisoner  thereupon  was  arraigned  and  pleaded 
'*not  guilty;"  and  upon  his  trial  the  jury  found  him 
guilty  of  the  grand  larceny  charged  in  the  indictment, 
and  fixed  the  term  of  his  imprisonment  in  the  peni- 
tentiary at  five  years ;  and  recommended  him  to  the 
mercy  of  the  court ;  and  the  court  sentenced  him  ac- 
cordingly. To  this  judgment  the  prisoner  obtained  a 
writ  of  error  from  a  judge  of  this  court. 

Garla/ndand  Christiwn^  for  the  prisoner. 

The  Attorney  Getieral^  for  the  C!ommonwealth. 
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1870.  WiLLOUGHBY,  J.     The  prisoner  having  been  indicted 

"^Ternu^  f OF  f elony  in  the "  court  of  Hustings,  for  the  city  of 
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Lynchburg,  and  being  ^  'led  to  the  bar  in  the  custody  of 

V.  the  sergeant,"  tendered  a  special  plea  in  writing,  alleg- 
ing that  coming  ''in  his  own  proper  person,''  that  he 
ought  not  to  be  tried  because  he  had  never  been  ar- 
rested and  examined  before  the  mayor  or  any  alder- 
man of  the  said  city.  The  court  refused  to  receive 
this  plea,  and  exception  was  taken  to  such  refusal ;  and 
having  been  tried  and  convicted,  the  prisoner  obtained 
a  writ  of  error  to  this  court. 

I  do  not  think  that  any  error  was  committed  by  the 
court  in  this  refusal.  The  record  shows  that  the  ac- 
cused was  in  custody  of  the  court.  This  also  appears 
by  the  plea  itself,  the  accused  making  this  plea  ''in  his 
own  proper  pei'son."  I  do  not,  therefore,  think  that 
this  case  comes  within  the  provisions  of  the  fifteenth 
section  of  ch.  207,  as  amended  by  the  "act  to  revise  and 
amend  the  criminal  procedure,"  passed  April  27th,  1867. 
By  the  2nd  sec.  of  ch.  208,  as  amended  by  the  same 
act,  the  trial  of  a  case  like  this  is  to  proceed  imme- 
diately, if  the  accused  is  in  custody  in  a  court  wherein 
he  may  be  tried,  unless  good  cause  is  shown  for  a  con- 
tinuance. The  object  of  the  said  15th  section  is  no 
doubt  the  same  as  that  of  section  16,  chapter  207,  of 
the  Code  of  1860.  The  language  is  the  same,  except 
that  the  words  "indictment  or  information"  are  inter- 
polated, and  which  do  not  change  the  object  in  this  re- 
spect. This  object  is,  as  it  was  under  the  former  act,  to 
provide  for  the  accused  the  right  to  appear  before  some 
bribunal  in  order  that  he  might  have  an  immediate  hear- 
ing ;  so  that  he  might,  if  the  charge  should  turn  out 
bo  be  entirely  unfounded,  be  discharged ;  or  that  he 
might  have  some  means  provided  for  giving  bail  for  his 
ippearance  to  the  court.  If  such  me^ns  were  not  pro- 
vided, and  the  court  in  which  the  accused  may  be  tried 
is  not  in  session  at  the  time  of   the  arrest,  he   would 
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have  to  be  taken  to  jail,  however  unfounded  and  f rivo-  i87o. 
lous  the  charge  against  him  might  be ;  where  he  would  "^Term^^ 
be  obliged  to  remain  until  the  sitting  of  the  court. 
But  if  the  accused  is  in  custody^  and  the  court  is  in  ses- 
sion, there  can  be  no  such  reason  for  sending  the  ac- 
cused before  a  justice  or  other  officer,  for  he  can  be  im- 
mediately heard  by  the  court  in  whose  custody  he  is, 
as  well  as  by  such  magistrate  or  other  officer. 

The  examining  court  provided  for  by  ch.  205,  Code 
of  1860,  was  abolished,  and  with  it  all  its  incidents.  I 
can  find  nothing  in  the  act  as  amended,  which  leads  me 
to  think  that  it  was  intended  to  confer  up>on  a  magis- 
trate or  other  conservator  of  the  peace,  the  powers  of 
such  examining  court,  or  to  grant  to  accused  persons 
the  privileges  of  such  a  court. 

The  judgment  of  the  court  below  must  be  affirmed. 
BuRNHAM,  P.,  concurred  in  the  judgment. 
DoRMAN,  J.,  dissented. 
Judgment  affirmed. 
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^irttmand. 


187a  Jackson  v.  The  Commonwealth. 

January 


Term. 


February  16. 

1.  Upon  a  trial  for  felony  it  is  the  right  of  the  prisoner,  a  rig^ht 
which  he  cannot  waive,  to  be  present  from  the  arraignment  to 
the  verdict.  And  if  the  evidence  of  a  witness  on  the  trial, 
which  has  been  reduced  to  writing,  or  any  part  of  it,  is  read 
to  the  lury  in  the  absence  of  the  prisoner,  it  is  error,  for 
which  the  verdict  will  be  set  aside. 

2.  Though  the  deceased  may  have  expressed  himself  and  have 
acted  in  such  way  as  to  indicate  that  he  had  no  hope  or  ex- 
pectation that  he  would  live,  yet  if  he  afterwards  so  expresses 
himself  as  to  indicate  a  hope,  his  statements  in  relation  to 
the  contest  in  which  he  was  struck,  are  not  to  be  admitted  in 
evidence  as  dying  declarations. 

3.  A  single  sentence  is  uttered  by  the  deceased,  and  he  is  then 
interrupted,  and  obviously  has  not  completed  what  he  had 
intended  to  say.  It  is  not  admissible  in  evidence  for  the 
prisoner. 

At  the  February  term  of  the  County  court  of  Prince 
Edward  for  1869,  Nathaniel  H.  Jackson  was  indicted 
for  the  murder  of  Alexander  Bruce.  At  the  same  term 
of  the  court  he  was  arraigned,  and  demanded  to  l)e 
tried  in  the  Circuit  court  of  the  county.  At  the  Au- 
gust term  of  this  court  he  pleaded  ''not  guilty,"  and 
was  put  upon  his  trial. 

After  the  evidence  had  been  introduced,  and  the  jury 
had  retired  for  deliberation,  they  came  into  court  and 
stated  that  there  was  a  diflFerence  of  opinion  among 
some  of  the  jurors  in  respect  to  a  portion  of  the  testi- 
mony of  Atkins  R.  Dalby,  a  witness  on  behalf  of  the 
prisoner,  and  asked  that  he  might  be  recalled,  in  order 
that  he  might  be  re-examined  :  whereupon,  a  portion  of 
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the  testimony  of  Dalby,  as  taken  down,  waa  read  to  the     isto. 
jury ;  the  said  Dalby  not  being  then  in  court ;  nor  was  ^^^^ 

the  prisoner.     But  whilst  the  said  testimony,  as  taken 

down,  was  being  read,  the  prisoner  was  brought  into  V^^ 
court  by  the  sheriff  of  the  county ;  and  the  prisoner  ^J^, 
being  in  court,  it  was  agreed  by  the  counsel  on  both 
sides,  that  the  said  Atkins  R.  Dalby  should  be  re-ex- 
amined in  person,  in  regard  to  such  matters  as  the  jury 
desired  to  enquire  of  him.  Whereupon  the  said  Dalby 
was  called  and  re-examined  by  the  jury  and  the  court. 
In  the  progress  of  the  cause,  the  Commonwealth 
proposed  to  introduce  the  dying  declarations  of  the  de- 
ceased ;  which  were  objected  to  by  the  prisoner ;  but 
admitted  by  the  court ;  and  the  prisoner  excepted.  It 
appears  from  the  record  that  the  testimony  was  taken 
down  at  length  under  the  supervision  of  the  judge,  and 
is  given  in  full  in  the  exception.  The  only  question 
was,  whether  the  deceased  had  given  up  all  hope  of 
living  when  the  declarations  were  made.  He  received 
the  wound  which  caused  his  death,  on  the  26th  of  Janu- 
ary, and  died  on  the  28th.  The  physicians  who  dressed 
the  wound  had,  no  hope  of  his  recovery,  though  another 
who  was  called  in  to  see  him,  did  have  at  first  some 
hope.  One  of  them  says : — I  heard  Mr.  Bruce  at  no 
time  express  any  hope  of  recovery.  He  was  preparing 
for,  and  apprehensive  of,  death  all  the  time.  He  fre- 
quently so  expressed  himself.  Another  of  the  physi- 
cians says : — Mr.  Bruce  was  under  the  impression  he 
would  die ;  and  was  so  impressed  all  the  time.  And 
also  another  physician,  who  said  he  manifestly  thought 
he  would  die  from  his  wound.  Witness  often  heard 
him  express  himself,  and  never  heard  him  express  a 
different  opinion.  They  all  testify  to  his  frequently  re- 
peating the  expression,  *  'what  a  horrid  death. ' '  It  was 
in  proof,  too,  that  he  made  his  will ;  and  he  requested 
one  of  the  witnesses  to  take  an  interest  in  his  former 
servants,  and  said  he  had  left  them  a  homestead  for 
42 
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18m      each  family.     These  conversations,  however,  referred 
^tS^^  to  by  the  witnesses,  were  on  the  day  he  received  the 

wound.     Another  witness  stated  that  he  sat  up  with  the 

y.  deceased  the  last  night  of  his  illness,  from  a  quarter,  to 
commntii  ^^®^^®  o'clock  till  daylight.  The  deceased  was  asleep 
when  the  witness  went  in.  "JYhen  he  awoke,  the  wit- 
ness said  to  him,  **01d  man,  you  have  had  a  very  good 
nap."  He  said  **yes;"  **who  knows  but  I  may  get 
well." 

Dr.  A.  S.  Dillon,  a  witness  introduced  by  the  pris- 
oner, stated  that  he  called  on  the  deceased  the  morn- 
ing after  he  received  his  wound.  In  reply  to  some  en- 
quiries made  of  him  by  the  deceased,  the  witness  made 
some  remarks  touching  the  character  of  his  wound, 
and  endeavored  to  speak  cheeringly  to  him.  Just 
about  then,  very  unexpectedly  to  the  witness,  he  made 
a  remark,  in  which  were  these  words: — **I  did  not 
know  he  had  cut  me,"  and  had  coupled  with  these 
words  the  word  *'when,"  or  ^^where."  Witness  was 
more  inclined  to  think  he  said  '*when."  Thus: — **I 
did  not  know  when  he  had  cut  me."  With  some  ear- 
nestness witness  interposed  and  stopped  him,  and  told 
deceased  he  did  not  expect  or  wish  him  to  make  any 
statement  to  witness.  Witness  inferred  from  his  man- 
ner, that  deceased  intended  to  give  him  a  statement  of 
the  affair ;  and  witness  did  not  wish  to  hear  it  Wit- 
ness thinks  he  had  given  a  complete  sentence.  The  at- 
torney for  the  Commonwealth  moved  the  court  to  ex- 
clude the  further  testimony  of  the  witness,  on  the 
ground  that  the  deceased  had  not  made  to  the  witnet^ 
a  complete  statement ;  which  motion  the  court  sus- 
tained, and  would  not  permit  the  witness  to  testify  fur- 
ther, and  excluded  the  testimony  above  stated.  To 
which  opinion  of  the  court  the  prisoner  excepted. 

After  the  jury  had  retired  to  consider  of  their  ver- 
dict, they  returned  into  court ;  and  one  of  them  stated, 
that  he  wished  the  instructions  of  the  court  as  to  the 
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law  of  self-defence.     Whereupon  the  court  proceeded     i9ro. 
to  give  in  writing  instructions  to  the  jury,  as  follows  :  ^^^^ 
*'To  avail  of  the  doctrine  of  self-defence,  a  man  must 
not  have  provoked  a  quarrel ;  and  must  have  avoided 
a  collision  with  his  adversary  so  far  as  he  could  do  so      "^^ 

.  i.I      .  Oomm'lth 

Without  putting  his  own  life  in  extreme  peril.  But 
when  he  could,  without  such  danger  to  his  own  person, 
withdraw  from  the  conflict,  to  kill  his  adversary  is  not 
a  just  exercise  of  the  right  of  self-defence."  To  which 
ruling  of  the  court  the  prisoner  again  excepted. 

The  statement  of  the  reading  of  a  part  of  the  evi- 
dence of  the  witness  Dalby,  in  the  absence  of  the  pris- 
oner, is  given  in  the  record  as  immediately  preceding 
the  application  of  the  juror  mentioned  in  the  last  ex- 
ception ;  and  may  have  been  intended  to  constitute  a 
part  of  the  statement  included  in  that  exception,  but 
it  is  not  contained  in  the  bill  of  exception,  and  is  not 
expressly  excepted  to  ;  but  it  is  given  as  a  part  of  the 
record. 

The  jury  found  the  prisoner  guilty  of  murder  in  the 
second  degree  ;  and  fixed  the  term  of  his  imprison- 
ment in  the  penitentiary  at  five  years ;  and  he  was  sen- 
tenced accordingly. 

There  was  a  motion  for  a  new  trial,  which  was  over- 
ruled ;  and  the  prisoner  excepted ;  but  it  is  unnecessary 
to  notice  it  further.  The  prisoner  applied  to  this  court 
for  a  writ  of  error,  which  was  awarded. 

Berkeley^  for  the  prisoner : 

Ist.  Upon  the  question  of  the  effect  of  reading  the 
evidence  of  the  witness  Dalby  in  the  absence  of  the 
prisoner,  referred  to  Sperripscase^  9  Leigh  623 ;  Hooker^  s 
case^^  13  Gratt.  763  ;  Wade's  case^  12  Georgia  R.  25  ; 
Witfa  case^  5  Coldw.  R.  18  ;  Scagg's  case^  8  Smeedes  & 
Marsh.  R.  722  ;  Bennett  &  Head's  Lead.  Gas.  451,  edi. 
1857.  And  he  insisted  that  it  was  not  a  question  whe- 
ther the  prisoner  had  suffered  harm  by  the  reading  of 
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1870.     the  testimony ;  but  it  is  enough  that  harm  might  have 
^Te^  been  done.     Lithgow' 8  case,  2  Va.  Cas.  297;  W(yrml<,*y8 

case^  8  Gratt.  712;  WhitfidcTscase^^upra;  Washes  case^ 

V.       16  Gratt.  530.     And  he  insisted  further,  that  the  coun- 
*"** ,  ^  sel  could  not  consent  so  as  to  bind  the  prisoner. 

2d.  Upon  the  law  of  self-defence  he  insisted : — ^That 
the  construction  of  the  court,  confining  the  right  to  a 
case  in  which  the  accused  has  not  provoked  the  quar- 
rel, and  where  there  is  extreme  peril  of  life,  was  erro- 
neous. That  where  the  accused  has  provoked  the  quar- 
rel, if  he  afterwards  seeks  to  decline  the  fight,  and  is 
too  fiercely  set  upon  to  retreat  with  safety,  he  may  kiD 
his  assailant.  Hale's  P.  C.  479  ;  Appendix  to  Wharton 
on  Homicide,  p.  451.  That  to  justify  the  taking  life 
there  need  be  only  reasonable  fear  of  great  bodily 
harm.  1  Arch.  Cr.  Pr.  and  PL  223,  793,  edi.  1860; 
Wharton  on  Homicide  216,  217,  223,  229,  1026-1028; 
Appendix  456  ;  Charier  v.  People^  2  Comst.  R.  193;  Id. 
643,  659  ;  Rex  v.  Fagent^  7  Car.  &  Payne  238. 

3d.  That  the  deceased  must  have  no  hope  of  living 
in  order  to  the  admission  of  his  statements  as  evidence. 
Dunnv.  State j  2  Ark.  R.  229;  1  Greenl.  Evi.  184,  §  156, 
note  1;  2  Russell  on  Crimes  755;  Hex  v.  JFagent,  7  Car. 
&  Payne  238,  39  Eng.  C.  L.  R.  701;  State  y.  Center,  35 
Verm.  R.  378  ;  Wharton's  Amer.  Cr.  Law,  §  672. 

4th.  That  the  evidence  of  Dillon  should  have  been 
admitted. 

5th.  The  prisoner  should  have  pleaded  in  the  Count)' 
court,  before  he  was  sent  to  the  Circuit  court 

The  Attorney  General,  for  the  Commonwealth.  It 
is  submitted  on  the  part  of  the  Commonwealth,  that 
there  is  no  sufficient  error  assigned  by  the  prisoner 
to  justify  this  court  in  settingasidethe  judgment  of  the 
court  below. 

The  last  error  assigned  by  the  prisoner  will  be  the 
first  noticed  by  the  Commonwealth,  for  the  reason  that, 
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if  this  error  be  sustained  by  the  Court  of  Appeals,  it     ism 
will  be  unnecessary  to  examine  any  of  the  other  errors  *^^^^ 

assigned.     This  error  strikes  at  once  at  the  jurisdiction 

of  the  Circuit  court ;  and  it  is  claimed  for  the  accused,  v. 
that,  under  the  provisions  of  the  act  of  the  general  as-  Qji^uth 
sembly  of  1866-7,  chap.  208,  p.  931,  *«that  trials  for 
felony  shall  be  in  the  County  courts,  &c.,  except  that  a 
person  indicted  for  an  offence  punishable  with  death, 
^may,  upon  his  arraignment^  demand  to  be  tried  in  the 
Circuit  court,'  &c.;  and  that  upon  this  demand,  the 
prisoner  shall  be  remanded  for  trial  in  the  Circuit 
court;"  and  that  although  the  prisoner  upon  his  ar- 
raignment exercised  his  right  and  demanded  to  be  tried 
in  the  Circuit  court,  yet  the  County  court  erred  in  al- 
lowing him  to  exercise  his  rights  in  this  behalf  before 
he  had  pleaded  to  the  indictment,  and  that  the  Circuit 
court  erred  in  allowing  the  pleadings  to  be  made  up 
after  the  case  had  reached  that  court. 

There  is  nothing  in  the  statute  requiring  the  accused 
to  plead  before  being  remanded  to  the  Circuit  court  for 
trial.  The  words  of  the  statute  are,  ''may,  upon  his 
arraigmnent^  demand  to  be  tried  in  the  Circuit  court," 
&c.  This  provision  is  for  the  convenience  and  benefit 
of  the  prisoner.  It  might  not  be  convenient  for  him  to 
enter  his  plea  at  the  time  of  his  arraignment ;  especially 
if  he  contemplated  delay  by  having  his  case  submitted 
to  another  tribunal.  Arraignment  is  one  thing  ;  plead- 
ing is  another.  The  one  is  the  act  of  the  Common- 
wealth ;  the  other,  the  act  of  the  prisoner  ;  and  it  seems 
that  he  is  left  free  to  exercise  this  right  after  the  same 
is  remanded  to  the  Circuit  court.  It  is  humbly  sub- 
mitted, that  the  authorities  cited  by  the  prisoner  in  sup- 
port of  this  error,  do  not  sustain  his  view  of  the  case. 
In  Matthew^s  case^  18  Gratt.  989,  it  will  be  seen  that  the 
prisoner  exercised  the  right  of  pleading  after  his  cause 
had  reached  the  Circuit  court ;  and  although  the  Court 
of  Appeals  did  not  pass  upon  the  question  in  that  case, 
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18m     it  would  seem  that  the  practice  of  pleading  in  the  Cir- 

uiaary 
Term. 


January  ^^j^.  ^^^.^  jjj  g^jj^  e^ges  was  at  Icsst  recognized  by  the 


,   ^      "  Court  of  Appeals. 

Jackson  ^^ 

V.  2.  The  first  error  relied  upon  by  the  prisoner,  when 

coM'ith  compared  with  the  facts  shown  by  the  record,  do  not 
show  such  error  or  misconduct  on  the  part  of  the  court 
as  will  justify  a  new  trial.  The  authority  cited  by  the 
appellant,  in  the  case  of  Sperry  v.  Cominonwealtk,  9 
Leigh  623,  is  not  controverted,  when  properly  applied ; 
but  in  this  case,  accused  was  brought  into  court,  and 
the  witness  re-examined  in  his  presence  by  the  jury, 
and,  it  seems,  was  not  objected  to  by  the  accused.  No 
injustice  seems  to  have  been  done  the  accused  by  the 
reading  of  a  part  of  the  evidence,  as  taken  down,  as 
the  witness,  being  re-examined,  must  have  satisfied  the 
jury  as  to  the  correctness  of  the  evidence  of  the  wit- 
ness. If  the  evidence  read  was  not  the  true  evidence 
of  Dalby,  certainly  testimony,  as  given  by  himself  to 
the  jury,  after  the  reading,  was  the  true  evidence. 

3.  As  to  self-defence,  the  court  below  substantially 
stated  the  law,  to  the  jury  at  least,  as  it  is  defined  by 
the  Court  of  Appeals,  in  the  case  of  Vaiden.  See  12 
Gratt.  717.  The  prisoner  lays  the  rule  down  too 
broadly  ;  court  has  a  right  to  charge  the  jury  in  crimi- 
nal cases. 

4.  As  to  dying  declarations.  Can  it  be  said  that 
the  dying  declarations  of  Bruce  were  given  to  the  jury  \ 
It  is  true,  the  record  states  that  the  court  allowed  the 
statement  made  by  Bruce  to  witness  Lyle,  to  go  to  the 
jury  as  dying  declarations.  If  the  statements  of  Bruce 
are  relied  on  as  dying  d^Bclarations,  they  should  have 
been  given  to  the  jury,  for  the  reason  that,  from  the 
time  he  was  stabbed  to  his  death,  he  expressed  the  con- 
stant apprehension  of  death,  and  the  belief  that  he 
would  die.  He  seems  to  have  been  fully  satisfied  in 
his  mind  that  he  must  die.  But  suppose  the  evidence 
not  good,  in  the  strictest  sense,  as  dying  declarations, 
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they  are  certainly  good  evidence  as  forming  a  part  of     isro. 
the  resgestae.    See  Livingstones  case,  14  Gratt.  592,  also  ^^^^^ ' 

Vass?scase,  3  Leigh  786;  ffiWs  case.  2  Gratt.  594;   1 

Greenl.  Ev.,  §  156  to  162;  BulVscase,  14  Gratt.  613.       ^ 

5.  The  rule  of  evidence  is  well  established,  that  a  ^  ^, 
party  cannot  give  in  evidence  a  mere  part  of  what  a 
witness  said — if  any  part  is  to  be  heard,  it  must  be  all 
that  was  said;  garbled  statements  must  be  excluded; 
and  as  A.  S.  Dillon  could  not  state  all  that  was  said,  he 
was  properly  ruled  out  by  the  court. 

DoBMAN,  J.  The  question  raised  in  this  case  respect- 
ing the  right  of  a  prisoner  to  plead  or  not,  upon  his 
arraignment  in  the  County  court,  when,  under  the 
statute,  he  makes  a  demand  to  have  a  trial  in  the  Cir- 
cuit court,  and  what  is  meant  by  arraignment  in  that 
clause  of  the  statute,  have,  at  this  term,  been  already 
determined  by  this  court,  in  its  decision  in  the  case  of 
Whitehead  v.   The  Commonwealth. 

The  first  ground  of  error  alleged  in  the  petition  of 
the  prisoner,  is,  that  after  the  evidence  was  closed  and 
the  jury  had  retired  to  consult  upon  their  verdict,  dif- 
fering as  to  the  testimony  of  one  of  the  witnesses,  they 
came  into  court,  requested  to  hear  again  the  testimony 
of  this  witness,  the  court  permitted  a  portion  of  the 
testimony  of  the  witness,  as  taken  down,  to  be  read  in 
the  absence  of  the  prisoner  as  well  as  the  witness. 
From  the  record  it  appears,  that  sometime  during  the 
reading  of  the  notes  of  this  testimony,  the  prisoner 
was  brought  in  court;  and  also,  that  the  witness,  being 
afterwards  present,  was  re-examined,  by  consent  of  all 
parties. 

How  much  of  the  testimony  as  taken  down  was 
read,  in  the  absence  of  the  prisoner,  does  not  appear. 
From  the  way  it  is  mentioned,  it  must  be  presumed, 
that  a  considerable  portion  of  it  was  thus  read  to  the 
jury  in  the  prisoner's  absence.     No  principle   is  sup- 
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1870.     posed  to  be  better  settled,  and,  in  all  criminal  trials  of 
^Term!^  the  grade  of  felony,  more  rigidly  adhered  to  than  that 

—    in  all  such  trials,  the  prisoner  has  a  right  to  be  present 

^        in  every  stage  from  the  arraignment  to  the  rendition 

Tbe      of  the  verdict.     It  is  held  to   be  a  right  of  which  he 
cannot   be  deprived,  and  which  he  cannot  waive.     So 
imperative  is  the  rule  of  law,  that  no  part  of  the  trial 
can  proceed  without  him.     If  witnesses  are  examined, 
he  mui^  have  an   opportunity  to  hear  and  know  what 
they  say.     If  notes  of  the  testimony  are,  afterwards, 
read  to   the  jury,   it  is  no  less   his  privilege  and  right 
to  hear   the  reading  of  it.     How  much  influence  the 
reading   of   the   testimony  in  this  case  may  have  had 
upon  the  minds  of  the  jury,  it  is  impossible  to  deter- 
mine.    It  is  not,  however,  a  question,  whether  the  ef- 
fect of   the  reading  of  the  testimony,  in  his  absence, 
was   unfavorable  to  him,  or  otherwise,  or  how  far  his 
case  was   affected  by   it,  if  at  all.     Under  the  estab- 
lished and   safe  practice   in  criminal  proceedings,  the 
reading  of  this  testimony  was  irregular  and  in  viola- 
tion of  the   right  of  the  prisoner,  who  must  be  pres- 
ent at  every  part  of  the  proceedings.     In  his  absence, 
there  can  be  no  trial.     The  law  provides  for  his  pres- 
ence.      And   every  step  taken  in  his  absence  is  void 
and  vitiates  the  whole  proceeding.     On  this  point  all 
authorities  agree.     And  no  question  can  be  raised,  as 
to  the   extent  of  the  injury  done  to   the  prisoner,  or 
whether  any  injury  resulted  from  his  not  being  pres- 
ent.     Circumstances   might  occur,  were  the  practice 
to  obtain,  where  great  wrong  would  result.     The  pos- 
sibility of  wrong  is  sufficient  to  secure  in  all  trials,  in- 
volving life  and  liberty,  the  rigid  enforcement  of  the 
law. 

Bishop  on  Criminal  procedure,  §  687,  says,  '^The 
prisoner  cannot  be  deprived  of  his  right  to  be  present 
at  all  stages  of  the  trial."  §  688,  he  states,  ^ 'In  a  case 
of  felony  or  treason,  the  prisoner  must  be  present  dur- 
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ins  the  whole  of  .the  trial,  including  the  ffivinir  in  of      ^^^ 

®  ^3  o         ©  January 

the  evidence  and  the  rendition  of  the  verdict."  The 
reading  the  testimony  of  a  witness,  at  the  request  of  the 
jury,  who  differed  about  it,  constituted  a  part  of  the 
trial,  '*the  giving  in  of  the  evidence.''  It  may  have 
been  the  part  of  the  trial  which  determined  the  char- 
acter of  the  verdict,  and  the  accused  had  a  right  to  be 
present  and  know  all  that  was  said  or  done  on  his 
trial. 

In  Andrews  v.  The  State^  2  Sneed's  R.  550,  the  court 
declares,  *'In  criminal  cases  of  the  grade  of  felony, 
where  the  life  or  liberty  of  the  accused  is  in  peril,  he 
has  the  right  to  be  present,  and  must  be  present  during 
the  trial  and  until  the  final  judgment."  This  decision 
was  placed  in  part  upon  the  bill  of  rights  in  Tennessee. 
But  it  is  questionable,  whether,  in  criminal  trials  under 
the  general  law  regulating  such  trials,  a  party  accused 
has  not  every  privilege  granted  by  that  bill  of  rights. 
See,  also,  Witfs  case,  5  Coldw.  R.  11 ;  People  v.  PerMns, 
1  Wend.  R.  91;  Rex  v.  Streek,  2  Carr  &  Payne's  R. 
413. 

In  Wade  v.  The  State  of  Georgia,  12  Georgia  R  25,  it 
is  declared,  ^ 'The  court  has  no  more  authority,  under 
the  law,  to  read  over  testimony  to  the  jury,  affecting 
the  life  or  liberty  of  the  defendant,  in  his  absence,  than 
it  has  to  examine  the  witnesses  in  relation  thereto,  in 
his  absence.  The  defendant  has  not  only  the  right  to 
be  confronted  with  his  witnesses,  but  he  has  also  the 
right  to  \i^  present^  and  see  and  hear  all  the  proceedings 
which  are  had  against  him  on  the  trial  before  the  court. 
It  is  said,  the  presumption  must  be,  that  the  court  read 
the  testimony  correctly,  and  read  over  all  that  was  de- 
clared against  the  defendant  ;^  therefore  he  was  not 
injured.  The  answer  is,  it  was  the  legal  right  andprivi- 
lege  of  the  defendant,  to  have  been  present  in  court,  when 
this  proceeding  was  had  before  the  jury,  in  relation  to 
the  testimony  delivered  against  him;  and  he  is  to  be 
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187a     coDdidered  as  standing  upon  aU  his  legal  rights^  wairing' 
'"^^  ^one  of  them." 
These  are  citations  sufficient  to  show  the  strict  adher- 

JsicksoD 

V.  ence  to  the  rule  in  all  trials  where  the  life  and  liberty 
"^^  of  the  accused  is  in  jeopardy.  The  law  is  made  for  the 
protection  of  the  citizen,  and  all  are  alike  amenable 
to  its  penalties  and  entitled  to  its  immunities.  What- 
ever  may  be  the  turpitude  of  his  oflfence,  however 
great  his  criminality,  every  man  has  a  right  to  an  im- 
partial trial  according  to  law,  and,  till  found  guilty  by 
his  peers,  that  law  presumes  him  innocent;  and  gives 
him  the  right  to  be  present,  to  see  and  know  all  that 
is  said  or  done  by  the  court  affecting  his  case.  From 
reason  and  authority  it  seems  to  be  clear,  that  the  court 
erred  in  permitting  any  part  of  the  testimony  taken 
down  to  be  read  over  to  the  jury  in  the  absence  of  the 
accused. 

The  third  ground  of  error  alleged  in  the  petition  of 
the  prisoner,  is  the  admission  of  statements  of  the  de- 
ceased as  dying  declarations.  The  law  controlling  the 
admission  of  this  species  of  evidence  is  well  settled. 
The  only  difficulty  arises  in  its  application  to  the  facts 
of  a  particular  case.  So  diverse  are  these  facts,  and  so 
varied  in  all  the  circumstances  attending  each  case, 
that  embarrassment  often  arises  in  the  proper  applica- 
tion of  the  law  to  the  facts  shown  to  exist.  The  ap- 
parent conflict  in  the  determinations  on  this  point,  pro- 
ceed mainly  from  the  imperfect  understanding  of  these 
attending  circumstances.  It  is  difficult  often  to  pre- 
sent them  fully  and  correctly  in  a  record  of  the  case. 
Much,  in  every  trial,  must  be  left  to  judicial  discretion, 
and  the  presumptions  must  be  in  favor  of  a  right  exer- 
cise of  such  discretion  by  the  court.  Yet,  in  the  haste 
and  excitement  of  a  trial,  errors  may,  and  do  occur, 
calling  for  correction  by  an  appellate  tribunal. 

These  dying  declarations  are  an  anomaly  in  the  re- 
ception of  evidence,  and  are  only  admissible  where  all 
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hope,  not  only  of  ultimate  recovery,  but  of  a  prolonged  ism 
continuance  of  life,  has  left  the  mind  of  the  person  ^^^^ 
making  them.  In  Bex  v.  Hwyward^  6  Car.  &  Payne  R. 
167,  chief  justice  Tindal  thus  expresses  the  rule :  **Any 
hope  of  recovery,  however  slight,  existing  in  the  mind 
of  the  deceased  at  the  time  the  declaration  is  made, 
would  undoubtedly  render  the  evidence  of  such  dec- 
larations inadmissible."  See,  also,  1  Wharton's  Am. 
Crim.  Law,  §  671.  In  BulVs  case,  14  Gratt.  620,  it  is 
thus  laid  down  :  '*The  rule  of  law  is  now  well  settled, 
that  to  render  dying  declarations  admissible  evidence, 
they  must  be  shown  to  have  been  made  when  the  de- 
clarant is  under  a  sense  of  impending  death,  and  with- 
out any  expectation  or  hope  of  recovery." 

In  the  evidence  disclosed  in  this  record,  there  is 
much  which  would  bring  these  declarations  of  the  de- 
ceased within  the  rule  as  above  laid  down.  He  seemed 
impressed  with  the  belief,  that  he  must  soon  die  of  the 
wound  inflicted  upon  him.  He  generally  so  expressed 
himself.  In  preparation  for  death,  he  made  his  will ; 
yet,  after  these  declarations  were  made,  he  used  an  ex- 
pression as  to  himself,  which  seemed  to  indicate,  that 
all  hope  of  recovery  was  not  gone  from  his  mind. 
When  told  by  an  attendant  that  he  had  had  ^^a  good 
nap,"  he  replied,  **yes,"  **who  knows  but  I  may  get 
well."  This  certainly  implies  the  existence  in  his  mind 
of  a  possibility,  if  not  a  probability,  of  recovery.  It 
would  seem  that  at  that  time  he  was  not  <  ^without  any 
expectation  or  hope  of  recovery."  From  all  the  at- 
tendant circumstances  of  this  case,  as  presented  in  the 
record,  the  conclusion  reached  is,  that  these  declara- 
tions were  inadmissible. 

The  fifth  ground  of  error  alleged  in  the  petition  of 
the  prisoner  is,  that  the  court  erred  in  its  refusal  to  ad- 
mit the  testimony  of  the  witness  Dillon,  respecting  the 
statement  of  the  deceased  to  him.  This  will  be  more 
clearly  presented  by  quoting  from  the  testimony.     On 
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lOTo.      page  99,  the  witness  says :  *'Just  about  then,  very  nn- 
^Tto^^  expectedly  to  me,  he  made  a  remark,  in  which   were 


these  words:  *^I  did  not  know  he  had  cut  me,"  and 

Jackson 

V.  had  coupled  with  these  words  the  word  "when,"  or 
oommiui  "w^^re ;"  I  am  more  inclined  to  think  he  said  when; 
thus,  ''I  did  not  know  when  he  had  cut  me."  With 
some  earnestness  on  my  part  I  interposed  and  stopped 
him  ;  I  told  him  I  did  not  expect  him  to  make  a  state- 
ment, nor  did  I  wish  him.  I  inferred  from  his  man- 
ner that  he  intended  to  give  me  a  statement  of  the  af- 
fair, and  I  did  not  wish  to  hear  it.  I  think  he  had 
given  a  complete  sentence.'^ 

In  the  way  this  sentence,  or  part  of  one,  was  uttered 
by  the  deceased,  it  plainly  presents  a  portion,  and  prob- 
ably only  a  very  small  portion,  of  the  facts  designed 
to  be  communicated  when  uttered.  There  is  not  from 
the  record  the  slightest  reason  to  conclude  that,  as  it 
stands,  this  expression  was  intended  to  be  the  whole 
truth  respecting  the  circumstances  of  the  death  of  the 
deceased,  or  any  considerable  portion  of  them.  Were 
it  certain  even  the  sentence  was  completed,  it  was  man- 
ifestly only  the  commencement  of  a  narrative,  which 
was  interrupted.  The  witness  is  not  certain  as  to  the 
expression  itself.  *  Whether  the  deceased  said  wheo,  or 
where,  may  be  important.  The  impropriety  of  the  ad- 
mission of  this  testimony  would  seem  to  be  settled  by 
adjudications  of  this  State. 

In  Vass^s  case^  3  Gratt.  864,  the  court  say  :  '*If  facts 
be  stated,  which  are  obviously  designed  by  the  party 
who  states  them  to  be  connected  with  other  facts  which 
he  is  about  to  disclose,  and  to  be  qualified  by  them,  so 
that  the  narration  should  form  an  entire  and  complete 
history  of  the  whole  transaction,  and  before  the  pur- 
posed disclosure  is  made  it  be  interrupted,  and  the  nar- 
rative remains  unfinished,  such  particular  deckration 
would  not  be  admissible."  See,  also,  Finn's  case,  5 
Rand.  701. 
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From  these  adjudications  upon  the   point,    and  from     1970. 
principle,  the  rejection  of  this  testimony  by  the  court  ^^erm^ 
on  the  trial  must  be  held   correct,  and  that  the  testi- 
mony ought  not  to  have  been  received. 

The  other  grounds  of  alleged  error  in  the  petition  of  The 
the  prisoner  are  not  held  to  be  well  taken,  and  the  ac- 
tion of  the  court  below  upon  them, must  be  sustained. 
We  do  not  intend,  however,  to  decide  that  the  law  of 
self -defence,  as  declared  by  the  court,  is  so  full  as  to  em- 
brace all  the  law  in  reference  to  this  point.  But  as  a 
new  trial  will  be  ordered,  it  is  deemed  unnecessary  to 
dwell  longer  upon  it. 

The  judgment  of  the  court  must  be  reversed,  and  a 
new  trial  ordered. 

The  other  judges   concurred   in  reversing  the  judg- 
ment. 

Judgment  beversed. 
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1870. 
April 

The  Richmond  Mayoralty  Case.*  Term. 


April  29. 

1.  So  much  of  the  act  passed  the  5th  of  March  1870,  styled  the 
enabling  act,  as  provides  for  the  appointment  of  councilmen 
or  trustees  and  mayors  and  other  officers  of  cities  and  towns, 
is  constitutional. 

2.  The  authority  of  the  military  commanders  appointed  un- 
der the  reconstruction  acts  of  congress,  ceased  upon  the  ad- 
mission of  the  State's  representatives  into  congress  ;  and 
when  his  authority  ceased  that  of  his  appointees  ceased. 

3.  The  act  of  congress  of  January  26th,  1870,  admitting  the 
representatives  of  the  State  into  congress,  does  not  entitle 
military  appointees  to  office  to  hold  over  until  their  suc- 
cessors are  appointed  and  qualify. 

4.  S  25,  of  Art.  6,  of  the  constitution,  applies  only  to  officers 
elected  or  appointed  under  the  constitution,  and  for  whose 
election  or  appointment  it  provides. 

5.  §  20,  of  Art.  6,  of  the  constitution,  which  provides  among 
other  things,  that  there  shall  be  chosen  by  the  electors  of  every 
city  a  mayor,  applies  only  to  a  mayor  to  be  chosen  under  the 
constitution,  at  and  after  the  time  therein  prescribed  for  the 
purpose ;  and  not  to  one  appointed  to  perform  the  duties  of 
mayor  before  one  could  be  chosen  to  enter  the  duties  of  the 
office  under  the  constitution. 

6.  Whatever  power  these  military  appointees  to  office  may 
have  had  to  discharge  the  duties  of  their  offices  until  otherwise 
provided  by  law,  they  derived  none  from  the  constitution  of 

*This  case  will  be  associated  in  the  memory  of  the  present 
generation  of  Virginia  people  with  the  calamity  which  occurred 
in  the  capital  on  the  27th  day  of  April  1870. 

From  the  16th  of  March,  there  were  two  persons  claiming  to 
be  mayor  of  the  city  of  Richmond,  each  of  them  acting  as  mayor, 
•with  their  respective  police  force.  Such  a  condition  of  things 
of  necessity  produced  much  excitement  in  the  city  :  and  this  was 
the  greater,  that  these  contesting  mayors  were  associated  with 
different  political  parties.  To  put  an  end  to  this  state  of  things 
as  speedily  as  possible,  it  was  agreed  by  them  to  prepare  a  case 
and  submit  the  questions  at  issue  between  them  to  the  decision 
of  the  Supreme  Court  of  Appeals  ;  and  in  accordance  with  that 
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iwa  the  United  States  or  of  the  State,  and  it  was  competent  for  the 

April         leg-islature  to  terminate  their  ppwer  derived  from  any  other 
T^"°-         source. 

rj^^  7.  The  §  2,  of  the  schedule  to  the  constitution,  in  speaking  of 
Richmond  courts  refers  only  to  courts  of  record,  and  not  to  mayors 
Mayor-        courts ;  which  are  not  courts  of  record. 

ally  case,  g^  'pjjg  constitution  did  not  continue  any  o£Scers  in  office  after 
its  adoption  ;  but  intended  to  vacate  all  of  them  immediately. 

These  cases  were  prepared  by  agreement  of  the  par- 
ties to  bring  before  the  court  the  question,  whether 

agreement  this  case  was  prepared.  It  was  argued  with  great 
zeal  and  ability  by  R.  T.  Daniel,  James  Neeson  and  John  A. 
Meredith,  for  Ellyson,  and  by  L.  H.  Chandler,  H.  H.  WeHs  aud 
Henry  A.  Wise,  for  Chahoon.  The  whole  city  awaited  the  de- 
cision with  great  anxiety ;  and  a  large  number  of  persons  were 
present  in  the  court  room  on  Monday  the  26th,  in  ezpectatioD 
that  the  decision  would  then  be  made  ;  but  the  president  of  the 
court  announced  that  the  court  was  not  then  ready  to  make 
its  decision  ;  but  that  it  would  be  made  on  the  next  day ;  and 
for  that  purpose  the  court  would  be  opened  at  11  o'clock. 

On  Tuesday  the  27th,  before  the  hour  of  11  o'clock  had  ar- 
rived, a  large  crowd  of  persons  were  assembled.  Within  the 
enclosure  of  the  tables  which  formed  the  bar,  the  officers  of 
the  court,  members  of  the  bar,  and  the  parties  were  seated; 
outside  of  these  tables,  and  on  the  sides  of  the  judges  seats,  the 
room  was  full  of  persons  standing ;  every  seat  in  the  gallery 
was  occupied,  and  there  were  several  in  the  clerk's  office.  At 
11  o'clock  Judges  Joynes  and  Anderson  took  their  seats  upon 
the  bench,  and  the  other  judges  were  just  at>out  to  enter  from 
the  conference  room ;  and  the  whole  assembly  were  waiting  in 
silent  and  earnest  expectation,  when  there  waai  heard  first  a 
crack  ;  and  then  immediately  a  crash  ;  and  the  floor  of  tbe 
court  room  to  within  four  feet  of  the  judges  seat,  and  that  of 
the  clerk's  office,  sunk  down,  carrying  with  them  the  hundreds 
of  persons  upon  them.  The  gallery  followed  on  the  instant 
with  its  living  load  ;  and  then  immediately  fell'  the  false  ceil- 
ing, which  had  been  put  over  the  room,  with  its  plaster  and  tim- 
bers ;  floors  and  gallery  and  ceiling  piled  up  upon  the  bleeding 
andsufl^ocating  mass,  which  had  been  carried  down  into  the 
room  below. 

It  would  be  a  vain  attempt  to  describe  the  horror  of  the  scene, 
as  the  floor,  the  gallery  and  the  ceiling  went  down  in  succession ; 
carrying  with  them  the  men  upon  them,  and  covering  them  in 
the  ruins  ;  or  the  cries  and  groans  ascending  through  a  cloud 
of  dust  formed  by  the  plastering,  so  dense,  that  no  eye  from 
above  could  penetrate  it. 
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Henry  K.  EllysoD  or  Greorge  Chahoon  was  the  mayor      isro. 
of  the  city  of  Richmond.     Chahoon  was   appointed  in    ,^^^ 


The 
As  is  always  the  case  on  the  happening  of  such  a  calamity,  „.  . 

the   escapes  and   the  casualties  were   alike  striking*.     Judges    Mayor- 

Joynes  and  Anderson  escaped  unhurt  into  the  conference  room,  alty  case. 

by  the  promptness  with  which  they  acted.    They  must  otherwise 

have  been  killed ;  as  a  mass  of  timber  fell  from  the  ceiling 

immediately  upon   their  seats,  so  heavy,  that  it  crushed  the 

strong  railing  which  enclosed  the  judges  bench .     The  officers 

of  the  court  also  escaped  with  little  or  no  injury.    Messrs.  Elly- 

8on  and  Chahoon  were  slightly  hurt.    Messrs.   Chandler  and 

Wells  did  not  go  down  with  the  floor  ;  and  yet  they  were  both 

t>adly  hurt  by  the  timbers  falling  from  the  ceiling ;  whilst 

Messrs.  Neeson  and  Meredith  went  down,  and  were  covered  by 

the  ruins,  but  escaped  without  serious  injury  :    Messrs.  Daniel 

and  Wise  were  not  present. 

But  the  dreadful  feature  of  the  calamity  was  the  loss  of  life. 
There  were  taken  from  the  ruins  fifty-eight  dead  bodies.  Some 
of  these  had  obviously  been  killed  by  a  blow  from  some  heavy 
and  hard  substance  ;  others  had  been  suffocated  by  the  persons 
lying  upon  them,  or  by  the  dust  arising  from  the  plaster  ;  they 
were  dead,  with  not  a  bruise  upon  their  persons.  The  bar 
lost  heavily,  not  only  in  the  number,  but  in  the  quality  of  the 
victims.  Patrick  Henry  Aylett,  brilliant,  versatile  and  elo- 
quent ;  a  worthy  descendant  of  the  ancestor  after  whom  he 
was  named.  Nathaniel  Pope  Howard,  of  extensive  and  varied 
learning,  which  he  as  anxiously  concealed  as  others  seek  to 
make  theirs  known  ;  accurate  in  all  things  to  a 'proverb  ;  and 
with  the  unswerving  integrity,  and  the  purity  of  life  which  se- 
cured to  him  the  confidence  and  regard  of  all  who  knew  him  ; 
and  Powhatan  Roberts,  whose  untiring  labor  and  energy  was 
fast  raising  him  high  in  his  profession. 

There  were  others  in  that  stricken  throng  whose  names  we 
would  gladly  record  if  we  had  the  space  :  men  of  business  in 
every  department  of  life  ;  men  whom  the  city  will  long  miss  ; 
men  of  intelligence,  activity,  integrity  ;  men  who  sustained 
large  interests  in  the  world,  and  who  were  the  support,  the 
pride,  and  the  joy  of  their  families. 

Of  the  number  of  the  wounded  who  escaped  from  that  wreck 
we  are  not  accurately  informed.  They  were  almost  as  numer- 
ous as  the  survivors.  A  number  of  them  iiave  since  died  from 
their  wounds  ;  and  some  are  still  suffering.  And  of  those  who 
seemed  to  have  been  but  little  hurt,  it  is  a  remarkable  fact  they 
were  unable  to  resume  their  employments  for  sometime  ;  and 
those  who  attempted  it  have  suffered  severely  for  it. 

It  was  a  mercy  that  the  room  below  (the  hall  of  the  House  of 
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187a      1868  by  Greneral  Schofield,   military  commandant  of 
r^^^     District  No.    1,  created  by  the  reconstruction  acts  of 

congress,  and  held  the  position,   when,  on  the  26th  of 

Richm'nd  January  1870,  the  senators  and  representatives  of  the 
?f^^^''"  State  of  Virginia  were  admitted  into  the  congress  of 
the  United  States  ;  and  he  held  an  oflSce  under  the 
United  States  government  EUyson  was  appointed 
mayor  of  the  city  on  the  16th  of  March  1870,  by  the 
council  of  the  city,  under  the  authority  of  the  act  of 
the  general  assembly  of  Virginia,  passed  the  5th  of 
March  1870,  called  the  enabling  act.  Under  this  act 
the  governor  appointed  members  of  the  council,  who 
took  the  place  of  those  who  had  been  appointed  by  the 
military  commander  ;  and  the  new  council  appointed 
Ellyson. 

After  the  appointment  of  Ellyson,  both  he  and  Cha- 
hoon  continued  to  act  as  mayor  ;  Chahoon  as  mayor, 
committed  John  Henry  Bell  to  prison  ;  and  Ellyson  as 
mayor,  required  Archibald  Dyer  to  give  bail  for  his 
appearance  to  answer,  &c.,  which  was  given  ;  and  then, 
by  agreement  of  the  parties,  writs  of  habeas  corpmv^eve 
applied  for  to  this  court  by  Dyer  and  Bell ;  regular  re- 
turns were  made  ;  and  the  facts  agreed. 

Daniel^  Neeson  and  Meredith^  for  Bell. 

The  question  before  the  court  arises  on  two  petitions 
for  writs  of  habeas  corpus.  Writs  have  issued  and 
proper  returns  been  made  on  them,  and  an  agreed  state- 
Delegates),  was  nearly  empty.  A  cancus  which  had  met  in  it 
that  morning-,  had  adjourned,  and  the  hour  for  the  meeting  of 
the  house  had  not  arrived.  The  only  persons  in  that  room  who 
suffered,  were  John  M.  Turner,  son  of  Major  F.  P.  Turner,  one 
of  the  pages  of  the  House  of  Delegates,  J.  W.  D.  Bland  the 
senator  from  Prince  Kdward,  a  man  of  color,  who  was  marked 
for  his  good  sense,  and  who  had  acquired  the  respect  of  all  who 
knew  him  ;  and  the  Rev'd  John  Robertson,  a  colored  minister. 

Under  such  a  calamity  sUence  and  submission  in  our  proper 
attitude ;  for  who  shall  dare  to  say  unto  God,  what  doest  Thou  ? 


Digitized  by 


Google 


COUBT  OP   APPEALS   OF   VIKGINIA.  677 


ment  of  facts  filed.     There  is  no  disputed  fact.     The     i87o. 
ODly  question  is  a  legal  one,  and  involves  the  enquiry,    ^^^ 

which  of  these  two  oflScers  is  the  rightful  mayor  of  this 

city?     The  question  arises,  because  the  facts  agreed  show  Riciim'nd 
that  two  persons  are  exercising  the  functions  of  mayor  JJ^^^^ 
at  the  same  time  in  this  city.     This  then  presents  the 
question,  which  of  these  two   judgments  of   conmiit- 
ment   is  lawful.     The  answer   depends  upon  the  de- 
cision of  the  question,  who  is  the  rightful  mayor  ?     The 
rightful  mayor  had  jui'isdiction  of  the  case,  and  could    • 
commit.     The  other  having  no  legal  title  to  the  oflSce 
he  has  assumed  to  fill,  has  no  jurisdiction  whatever,  and 
his  commitment  is  unlawful,  a  mere  nullity,   and  the 
prisoner  must  be  discharged. 

1st.  Bob.  R.  731 ;  2  Rob.  R.  842  ;  9  Gratt.  102  ;  10 
Gratt.  641  ;  3  Petex's  202  ;  and  cases  therein  cited. 

2d.  We  insist  that  Mr.  Chahoon  has  no  title  to  the 
office  because  his  appointment  in  the  first  instance  con- 
ferred no  title  to  the  office.  He  was  appointed  by  the 
military  commander  under  the  reconstruction  laws. 
By  the  second  section  of  the  act  of  19th  July  1867,  the 
general  is  authorized  to  remove  all  State  officers,  and 
then  he  "shall  have  power  to  provide  from  time  to  time, 
for  the  performance  of  the  said  duties  of  such  officer 
or  person  so  removed  or  superseded,  by  the  detail  of 
some  competent  officer  or  soldier  of  the  army,  or  by 
the  appointment  of  some  other  person  to  perform  the 
same."  Such  an  appointment  conferred  no  title  to  the 
office.  He  was  appointed  **to  perform  the  duties  of 
the  officer  removed."  He  was  a  mere  locum  tenens^ 
holding  at  the  will  or  by  the  sufferance  of  the  com- 
manding general.  This  is  not  a  legal  title,  certainly 
not  a  title  that  vested  such  a  right  to  the  office  that  the 
legislature  could  not  interfere  and  provide  for  filling  it. 

But  by  the  order  of  the  general  appointing  him,  he 
was  to  hold  until  his  ''successor  was  elected  and  quali- 
fied. ' '     This  has  occurred,  and  therefore  his  tenure  has 


Digitized  by 


Google 


678  COURT  OF   APPEALS  OP   VIBGINIA. 

187a      ceased,  for  Mr.  EUyson  has  been  duly  elected  and  qoali- 
Terai.    ^^^'     ^^^  ^^^  ^^^   terms   of  the  order  calling  him 

mayor,  change  the  nature  of  his  tenure,  or  enlarge  his 

Richm  nd  powers  if  it  exceeds  the  reconstruction  laws. 
Mayor-        3 j^  jj  j^  conferred  a  title,  the  title  terminated  when 

alty  ca«e.  ' 

the  operation  of  the  reconstruction  laws  ceAsed.  Their 
operation  ceased  by  their  own  terms,  on  the  admission 
of  the  State  to  representation.  The  5th  section  of  the 
act  of  the  2d  March  1867,  provides  that  the  preceding 
•  sections  (those  which  declared  the  State  governments 
provisional,  and  instituted  the  military  authority,  and 
to  which  the  succeeding  acts  are  merely  supplementar}^), 
should,  inthatevent,  become  '^inoperative  in  the  State." 
The  act  expired,  and  those  who  held  under  it  expired 
with  it.  This  would  be  true  in  all  cases  where  the  law 
under  which  the  oflScer  holds  ceases  to  operate.  But 
this  principle  applies  with  peculiar  force  where  the  ap- 
pointee is  merely  appointed  to  perform  the  duties  of  an 
oflScer  removed  or  suspended.  He  has  no  legal  title  to 
the  office,  no  civil  right  in  it,  no  fixed  term,  but  is  a 
mere  locum  tene7is  performing  its  duties,  if  the  military 
Gortimcmder  pleases^  until  the  law  ceases  to  operate. 

4th.  Upon  the  admission  of  the  State,  the  new  con- 
stitution came  into  operation,  and  vacated  every  office 
theretofore  existing,  unless  preserved  by  the  new.  A 
total  interregnum  intervened  in  the  absence  of  any  pro- 
vision to  prevent  it.  This  construction  is  authorized 
by  the  sanction  and  practice  of  the  illustrious  conven- 
tion of  1829-30  ;  Debates,  p.  869  ;  and  see  the  provi- 
sions of  the  instrument  adopted  by  them,  continuing 
the  old  offices  and  officers,  except  the  legislature,  which 
was  directed  by  the  act  under  which  the  convention 
was  elected,  to  assemble  as  soon  as  a  constitution  should 
be  adopted.  All  the  old  officers  and  offices  were  con- 
tinued by  the  constitution  of  1851  and  the  Alexandria 
constitution.  Such  a  provision  was  omitted  by  the 
convention  of  1868,  and  as  will  be  seen,  for  a  purpose. 
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The  1st  section  of  the  schedule  preserves  the  statute     isro. 
law  until  repealed  by  the  legislature  ;  and  this  has  the    ^^^ 

effect  to  preserve  the  charter  of  the  city,    which  is 

merely  a  statute,  and  the  office  of  mayor  with  it.  Rtchm'nd 

5th.  It  was  decided  by  the  Supreme  court  of  the  ^JJ*  ^^ 
United  States  in  the  case  of  Permoli  v.  Municipality  JVb. 
1  of  New  Orlecms,  3  How.  U.  S.  R.  589,  that  all  laws  of 
congress  enacted  for  the  government  of  the  territory 
previous  to  its  admission  as  a  State,  were  superseded 
by  the  adoption  and  approval  by  congress  of  the  con- 
stitution of  the  State,  and  became  void  and  inoperative. 

6th.  That  Chahoon^  was  not  continued  in  office  by 
the  order  of  General  Canby.  That  order  was  issued 
on  the  27th  day  of  January  1870,  the  day  after  the 
State  was  admitted,  and  after  the  reconstruction  laws  had 
expired,  and  his  own  power  had  ceased  to  exist.  The 
order  was  a  mere  hrutum  fulmen.  But  if  it  did  con- 
tinue him  in  office,  it  continued  him  by  its^own  terms 
only  until  his  successor  was  duly  qualified.  The  sub- 
sequent appointment  and  qualification  of  Ellyson,  under 
the  enabling  bill,  terminated  ChahOon's  authority  under 
that  order.  Was  not  the  order  of  that  day  superseded 
by  the  order  of  the  next  day,  the  28th,  whereby  he 
remitted,  if  he  had  any  thing  to  remit,  the  whole  civil 
power  to  the  authorities  of  the  State  ? 

7th.  It  is  alleged  that  he  was  continued  in  office  by 
the  enabling  bill.  That  only  continued  those  who  were 
eligible  under  the  laws  of  the  State,  and  none  others. 
Chahoon  is  not  eligible.  He  is  a  Federal  officer,  and 
thereby  disqualified  from  holding  any  State  office. 
And  this  holding  of  a  Federal  office  vacates  his  office 
of  mayor,  if  he  had  title  to  it.  Code,  ch.  12,  §  2,  p. 
100  ;  1  Va.  Cases  317  ;  4  Leigh  643.  And  this  act  only 
continued  him  until  Ellyson  was  appointed  by  its  own 
terms. 

But  he  would  be  displaced  by  the  appointment  and 
qualification  of  Ellyson  under  the  same  enabling  bill 
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1870.     that  authorized  the  appointment  and   qualification  of 
r^^     Ellyson,  and   consequently  Chahoon's   continuance  in 

office  under  that  law  terminated  with  Ellyson's  qualifi- 

Richm'nd  cation  under  the  same  law. 

ait^^^  But  it  is  said  he  holds  over  by  virtue  of  an  impera- 
tive social  necessity  to  prevent  anarchy.  But  the 
necessity,  if  it  existed,  terminated  with  Ellysotfs 
appointment. 

It  is  further  insisted  that  he  is  a  defdcto  officer,  hold- 
ing by  virtue  of  his  original  appointment.  His  origi- 
nal appointment  had  ceased,  and  his  title  expired  by 
the  operation  of  the  new  constitution ;  and  if  he  con- 
tinued thereafter  to  hold,  he  held  without  any  title,  legal 
or  colorable  ;  all  title  had  been  taken  away,  and  with- 
out a  colorable  title  he  could  not  be  a  de  facto  officer. 
Again,  there  must  be  an  acquiescence  on  the  part  of 
the  government  to  make  him  a  de  facto  officer.  So  far 
*  from  an  acquiescence  the  government  dissented,  9& 
shown  by  the  passage  of  the  enabling  bill  by  the  proper 
authorities. 

But  if  he  was  a  de  facto  officer,  it  conferred  no  benefit 
on  him.  His  being  a  de  facto  officer  gives  him  no  im- 
munities, confers  no  rights,  and  shields  him  from  no 
responsibilities.  He  cannot  recover  the  office,  nor  the 
salary,  nor  vindicate  his  acts  in  any  legal  proceeding  by 
virtue  of  his  being  a  de  facto  officer.  He  can  only  do 
this  by  showing  that  he  is  the  de  jure  officer  he  claims 
to  be.  Blackwell  on  Tax  Titles,  ch.  iv.,  p.  95,  2d  edi. 
His  acts  as  to  third  persons  are  valid,  except  only  in 
cases  of  direct  injuries  to  his  fellow-citizens.  Black. 
Tax  Titles  96  ;  People  v.  Tieman,  30  Barb.  N.  Y.  R. 
193 ;  Venable  v.  Curd,  2  Head's  R  582 ;  Frescott  v. 
I/ayes,  42  N.  Hamp.  R.  56. 

But  if  he  was  a  de  facto  officer,  he  holds  by  no  such 
title  as  would  prevent  the  legislature  from  interfering. 
The  legislature  could  provide  for  filling  the  office,  whe- 
ther it  was  absolutely  vacant,  or  occupied  by  a  de  facto 
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officer.     A  lawful  office,  and  a  lawful  officer  of  unques-      isto. 
tioned  title  to  the  office,  are   subject  to  legislative  con- 
trol.    No  title  to  office,  inferior  to  a  constitutional  title 

The 

or  protection,  is  beyond  the  legislature.  In  the  absence  Richmnd 
of  constitutional  restriction,  the  creation,  continuance,  ***y<^r- 
duties  and  emoluments  of  an  office,  are  matters  of  po- 
litical expediency,  and  to  be  judged  of  solely  by  the  leg- 
islature. Hoke  V.  Henderson^  4  Dev.  Law  R.  1 ;  But- 
ler V.  The  Commonwealth  of  Penn%ylvania^  10  How.  U. 
S.  R.  402  ;  Coffin  v.  State,  7  Porter's  R.    (Ind.)  157. 

And  the  question  now  arises,  could  the  legislature 
provide  for  filling  this  office?  It  did  so  by  the  passage 
•of  the  enabling  bill.     Had  it  the  right  to  pass  this  law? 

The  legislature  has  ample  power.  The  fifth  article 
of  the  constitution  confers  all  legislative  power  on  the 
general  assembly  ;  and  this  imports  a  general  grant  of 
all  that  legislative  power  which  resides  in  the  people  as 
a  sovereign  community,  subject  only  to  exceptions  ex- 
pressed in  the  constitution  itself,  and  to  the  restrictions 
and  grant  of  legislative  power  contained  in  the  Fed- 
eral constitution  ;  and  the  judiciary  can  only  pro- 
nounce a  statute  unconstitutional  by  declaring  it  to  be 
inconsistent  with  some  provision  in  the  Federal  or  State 
constitution.  The  wisdom,  policy  and  necessity  of  laws 
must  be  left  to  the  discretion  of  the  legislature.  With 
^uch  enquiries  the  judiciary  have  nothing  to  do.  It 
is  beyond  their  province.  Butler  v.  The  Commonwealth 
of  Pennsylvania,  10  How.  U.  S.  R.  402  ;  3  Kern.  R.  391 , 
411,430, 452,  476  ;  21Penn.  R.  160  ;  16  Geo.  R.  113  ;  24 
Barb.  R.  480 ;  1  Smith's  R.  (15  New  York)  549  ;  8 
Lisigh  154  ;  5  Gratt.  622  ;  7  Gratt.  68  ;  13  Gratt.  577; 
15  Gratt.  1 ;  18  Gratt.  85. 

There  is  no  provision  in  the  constitution  which  pro- 
hibits the  legislature  from  passing  a  law  to  fill  an  office 
that  is  vacant,  or  held  by  an  incumbent  without  a  legal 
title,  or  by  any  title  less  than  a  constitutional  title,  in 
the  interval  before  an  election  can   be  held   at  the  time 
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1870.      and   in  the  manner  prescribed   by   the  constitution; 
Term.    *^^  hcnce  the  enabling  bill  is  constitutional,  and  Mr. 
Ellyson's  election  under  it  is  valid. 

The 

Richm'nd  The  powcF  to  fill  this  vacancy  may  be  found  in  the 
aity  cawe  tweuty-sccond  section  of  the  fifth  article  of  the  consti- 
tution. If  so,  it  is  an  express  grant,  and  removes  all 
doubt.  There  is  no  force  in  the  objection  that  the  en- 
abling act  does  not  declare  the  offices  vacant  The  con- 
stitution had  made  them  vacant,  not  only  by  omitting 
to  continue  the  offices  in  existence,  but  in  its  original 
form  by  express  disqualification  of  all  the  then  incum- 
bents, and  there  was  therefore  no  necessity  to  declare 
them  vacant. 

The  constitutional  prescriptions,  article  6th,  section 
20,  for  city  elections  on  the  fourth  Thursday  in  May, 
and  installation  on  the  first  day  of  July  1870,  by  the 
terms  of  the  constitution  itself,  are  incapable  of  execu- 
tion, and  therefore  inoperative  until  the  dates  specified. 
In  the  interim  legislative  power  over  city  organization 
and  government  is  unlimited.  The  Enabling  Act,  un- 
,  der  discussion,  is  temporary,  and  operative  only  during 

this  interim,  and  as  preparatory  for  the  regular  inau- 
guration of  these  constitution  al  requirements.  See  sec- 
tion 9.  By  proceeding  to  fill  the  vacancies,  the  legis- 
lature in  effect  declared  the  vacancies  to  exist.  It  is 
said  these  offices  are  elective  under  the  new  constitu- 
tion, and  therefore  appointments  could  not  be  made  to 
them.  But  the  constitution  makes  no  provision  for  fill- 
ing offices  between  the  admission  of  the  State  on  the 
26th  of  January  1870,  and  the  Ist  of  July  following, 
when  officers  elected  for  cities  under  the  new  constitu- 
tion will  come  into  office.  During  this  interval  there 
is  an  interregnum  for  which  the  enabling  act  provided ; 
and  further,  the  offices  created  by  the  new  constitution, 
or  to  be  created  under  it  and  made  elective,  are  not  the 
same  with  those  to  which  officers  were  appointed  under 
the  enabling  act  ;  and  thus  the  argument   fails.     The 
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formet  offices  were  left  vacant  by  design,  and  to  an-      isro. 
swer  a  partisan  purpose,  as  is   shown  by  the  sweeping    r^e^. 

proscription  of  all  the  then  incumbents.     The   military 

appointments  were  not  in  their  view,  because  not  then  mchmnd 
made,  and  besides,  were  not  within  the  scope  of  the  ^uy^^e 
authority  of  the  convention.  The  constitution  passed 
on  the  17th  April,  and  a  vote  on  its  adoption,  and  an 
election  of  a  legislature  under  it,  was  ordered  to  be  had 
on  the  2d  of  June  following,  and  the  legislature  was  to 
have  met  on  the  24th  of  the  same  month.  Congress 
was  in  session,  and  was  expected  to  ratify  the  instru- 
ment. The  officers  then  in  office,  and  ninety-nine  hun- 
dredths of  the  people  were  disqualified  by  it  to  vote  or 
hold  office  ;  and  then  the  legislature  would  have  filled 
the  offices  thus  designedly  kept  vacant,  who  would  have 
held  office  until  officers  to  be  elected  under  the  new 
Constitution  had  entered  on  their  duties.  But  this  leg- 
islature has  performed  the  same  work  in  a  different 
manner. 

Chandler^  Wells  and  Wise^  for  Dyer. 

We  propose  first  to  discuss  the  question  of  the  con- 
stitutionality of  the  act  referred  to  ;  and  assume  at  the 
out-set,  as  a  self-evident  proposition,  that  any  attempt 
on  the  part  of  the  legislative  authority  to  fill  an  office 
created  by  the  constitution  in  any  other  way  than  that 
pointed  out  by  the  constitution  is  illegal  and  absolutely 
void. 

Sec.  20,  Art.  6,  of  the  constitution  declares  the  man- 
ner in  which  the  mayor  shall  be  chosen.  The  language 
is  * 'There  shall  be  chosen  by  the  electors  of  every  city 
a  mayor."  By  the  same  section  it  is  also  provided, 
< 'AH  city,  town  and  village  officers  whose  election  or 
appointment  is  not  provided  for  by  this  constitution, 
shall  be  elected  by  the  electors  of  such  cities,  towns  or 
villages,  or  by  some  division  thereof,  or  appointed  by 
such  authorities  thereof  as  the  general  assembly  shall 
designate." 
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1870.         The   simple  reading  of  this  section  establishes  the 
T^j-nj^    following  propositions : 

1st.  The  mavor  and  certain  other  enumerated  offi- 

The  .    " 

Kicbm'nd  ccrs  are  required  to  be  chosen  by  the  voters  at  a  gen- 
J^ZZl  eral  election. 

ally  case. 

2nd.  All  city  oflScers  whose  election  is  not  specially 
provided  for,  shall  be  elected  by  the  voters  of  such  city, 
or  some  division  thereof,  or  be  appointed. 

3rd.  The  general  assembly  has  no  power  to  delegate 
the  authority  to  appoint  to  a  city  office  any  person 
except  some  authorities  of  such  city. 

The  5th  section  of  the  act  approved  March  5,  1870, 
is  unconstitutional  because  it  undertakes  to  authorize 
the  governor  to  appoint  councilmen  and  trustees  for 
cities  and  towns,  when,  as  before  said,  the  constitution 
only  authorizes  appointments  of  officers  for  cities  and 
towns  to  be  made  by  such  "authorities  of  said  cities 
as  the  general  assembly  shall  designate."  The  7th  sec- 
tion of  the  same  act  is  unconstitutional  and  void,  be- 
cause it  undertakes  to  authorize  and  require  council- 
men  so  appointed  by  the  governor  to  appoint  all  mu- 
nicipal officers  except  judges  and  officers  of  courts,  in- 
cluding the  mayor,  who  is  specially  required  by  the 
constitution  to  be  elected  by  the  qualified  voters.  The 
21st  section  of  the  same  article  is  as  follows:  "All 
regular  elections  for  city  or  town  officers  imder  this 
article  shall  be  held  on  the  fourth  Thursday  in  May, 
and  the  officers  elect  shall  enter  upon  their  duties  on 
the  first  day  of  July  succeeding." 

It  will  be  observed  that  this  section  is  confined  to 
REGULAR  elections;  special  elections  to  fill  vacancies 
are  left  to  the  control  of  the  general  assembly.  The 
settled  purpose  of  the  f  ramers  of  the  constitution  to 
substitute  immediately,  the  new  elective  system  for  the 
old  method  of  choosing  officers,  is  clearly  manifested 
by  the  concluding,  words  of  the  20th  section  of  the 
same  article:     '*A11  laws  or  city  ordinances  in  conflict 
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with  the  provisions  of  the  preceding  section,  shall  he     isro. 
void  from  and  after  the  adoption  of  this  constitution.^'^     Term. 

We  have,  then,  in  the  constitution  itself,  an  explicit     ^^7^ 
provision  making  the  mayor  an  elective  oflScer,  fixing  Richmnd 
the  time  at  which  the  election  shall  be  held,  and  de-  aitycase. 
daring  that  municipal  oflScers  may  be  appointed  only 
by  such  authorities  of  the  city  as  the  general  assembly 
shall  designate.     If  these  were  the  only  provisions  of 
the  constitution  applicable   to   the   subject,  it  would 
seem  impossible  to  maintain,  for  a  moment,  the  con- 
stitutionality of  that  portion  of  the  act  of  March  5, 
1870,  which  undertakes  to  authorize  the  appointment  of 
councilmen  by  the  governor,  and  the  appointment  of 
mayor  and  other  officers  by  such  councilmen.     There 
are  other  provisions  in  the  constitution  to  which  refer- 
ence will  be  made. 

The  constitutionality  of  the  portions  of  the  act  of 
March  5, 1870,  above  referred  to,  as  applied  to  this  case, 
can  be  affirmed  only  upon  the  hypothesis. 

First.  That  the  offices  of  councilmen  and  of  mayor 
were  both  vacant,  having  no  incumbent ;  or,  second, 
that  the  general  assembly  had  the  power  to  create  a 
vacancy. 

That  there  was  no  vacancy,  infact^  is  admitted.  Mr. 
Kent  and  his  associates  were  councihnen,  regularly  in- 
ducted and  duly  performing  all  the  duties  of  their  of- 
fices under  color  of  law,  with  full  acquiescence  up  to 
the  16th  of  March.  Mr.  Chahoon  was  the  mayor,  in 
fact,  duly  appointed,  holding  the  office,  discharging  its 
duties  not  only  without  objection,  but  with  full  acqui- 
escence, and  both  councilmen  and  mayor  claim  to  be 
still  in  the  exercise  of  the  functions  of  their  offices. 

That  there  was  no  vacancy  in  fact  is  also  shown  by 
the  language  of  the  6th  and  8th  sections  of  the  act 
itself.  The  former  provides  that  '*The  councilmen  and 
trustees  7iow  exercising  the  functions  of  said  offices^  may 
continue  in  such  offices  till  the  councilmen  and  trustees 
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187a      appointed,  as  provided  in  the  foregoing  sections,  shall 


April 
Term. 


qualify."     And  the  latter  declares  that  *'A11  officers 
~:  now  exercising  the  functions  of  the  aforesaid  municipal 

BXchm'nAoffices^  may  continue  in  suchoflGices  until  their  successors 
auycase  ^^®  appointed  and  qualified." 

If  then  there  was  no  vacancy,  in  fact,  was  there  a 
vacancy  created  by  operation  of  some  law  other  than 
the  act  of  March  5  ?  There  can  be  but  two  sources  to 
which  we  must  look  for  the  creation  of  such  a  legal 
vacancy,  to  wit : 

The  language  of  the  constitution  itself,  or  the  con- 
sequences resulting  necessarily  from  the  substitutioaof 
the  new  for  the  old  organic  law. 

The  new  constitution  not  only  does  not  create  a  va- 
cancy, but  we  think  it  clearly  provides  that  the  old  in- 
cumbents shall  hold  over.  Sec.  25,  Art.  6,  under  the 
head  of  ''General  Provisions,"  declares,  ** Judges  and 
all  other  oflScers  elected  or  appointed  shall  continue  to 
discharge  the  duties  of  their  offices  after  their  terms  of 
service  have  expired,  until  their  successoi's  have  quali- 
fied." Substantially  the  same  language  was  contained 
in  the  constitution  of  1864,  and  received  a  judicial  con- 
struction by  this  court  in  the  case  of  Lawhomeexparte^ 
18  Gratt.  85.  His  honor,  Judge  Moncure,  delivering 
the  opinion,  uses  the  following  language :  "If  this  sec- 
tion stood  alone,  unaffected  by  the  context,  there  could 
not  be  two  opinions  as  to  its  meaning  ;  it  uses  the 
plainest  language  to  embrace  all  officers,  except  that  it 
does  not  mention  them  all  by  name ;  *  *  *  in  re- 
gard to  the  performance  of  the  duties  of  all  officers 
after  their  terms  of  service  have  expired,  and  until 
their  successors  have  qualified,  ample  provision  is  made 
by  the  22d  section  of  Art.  6.  This  was  a  natural  and 
proper  provision  for  the  case.  It  is  important  that 
there  should  be  some  person  always  present  to  perform 
the  duties  of  every  office ;  and  when  an  incumbent  has 
served  out  the  term  for  which  he  was  elected  or  ap- 
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pointed,  who  can  be  more  suitable  than  he,  as  a  gen-  isto. 
■eral  rule,  to  continue  to  discharge  the  duties  of  his  of-  <^^^ 
fice  until  his  successor  has  qualified."  

The 

This  opinion,  it  will  be  remembered,  was  delivered  Richm  nd 

while  the  convention  which  framed  the  constitution  Mayor- 
alty case. 
of  1868  was  in  session,  and  it  is  but  reasonable  to  sup- 
pose that  when  they  re-enacted  this  provision,  they  did 
it  with  especial  reference  to  the  broad  and  compre- 
hensive construction  thus  given  to  it  by  the  unanimous 
opinion  of  the  distinguished  judges  then  composing 
this  court,  and  two  of  whom  are  now  upon  this  bench. 

The  language  of  this  section  must  be  entirely  con- 
-clusive,  and  fully  establishes  the  proposition  that  the 
incumbents  found  in  office  continue  to  hold  their  offices 
until  their  successors  are  duly  elected  and  qualified, 
unless  by  a  most  narrow  and  constrained  construction 
the  language  used  is  held  to  relate  only  to  officers 
elected  or  appointed  under  this  constitution. 

That  such  a  construction  cannot  be  sustained  is  ap- 
parent when  we  reflect  that  the  same  provision  was  in 
the  prior  constitution,  so  that  there  was  no  interval  dur- 
ing which  it  did  not  exist  in  the  organic  law  of  the 
State  from  1864  to  the  present  time.  It  follows,  there- 
fore, inevitably,  that  there  was  at  all  times  a  condition 
inherent  in  the  tenure  of  office  that  the  officer  elected  or 
appointed  shall  continue  to  discharge  the  duties  of  his 
office  until  his  successor  had  qualified  ;  and  the  only 
method  by  which  this  conclusion  can  be  avoided,  is  to 
assume  the  utterly  untenable  position  that  the  Recon- 
struction Acts,  by  their  own  force,  abrogated  or  sus- 
pended the  laws  and  constitution  of  the  State  ;  which 
are  in  fact  not  repugnant  to  the  Keconstruction  Acts. 
That  such  was  not  the  case  will  appear  by  even  the 
most  cursory  examination  of  the  statutes  themselves. 
The  true  theory  was,  that  no  legal  State  governments 
existed.  That  though  the  laws  remained  in  force,  there 
was  no  adequate  protection  for  persons  and  property. 
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1870.      By  section  3d  of  the  act  of  March  7th,  1867,  it  was 
rpj'j^     made  the  duty  of  the  general  commanding  to  protect 

persons  and  property,  to  suppress  disorder  and  to  cause 

Richm-nd  criminals  and  disturbers  of  the  public  peace  to  be  pun- 
aitycase  ^^^^  5  ^^^  ^^  ^^^^  ®^^  ^^  might  '^allow  local  civil  tri- 
bunals to  take  jurisdiction."  What  tribunals?  Clearly 
the  tribunals  created  under  the  State  constitution. 
What  laws  were  they  to  enforce  ?  Certainly  the  con- 
stitution and  laws  of  the  State.  It  is  a  notorious  fact, 
and  part  of  the  public  history  which  the  court  will 
take  notice  of,  that  the  laws  of  the  State,  constitutional 
and  statutory,  were  not  suspended  or  annulled  except 
in  so  far  as  they  were  in  conflict  with  the  laws  of  the 
United  States.  This  very  court  existed  under  the  law3 
and  constitution  of  the  State,  and  enforced  the  same 
laws  and  constitution.  It  is  a  remarkable  fact  that  the 
provisions  of  the  Reconstruction  Acts  were  aimed,  not 
against  the  laws,  but  against  the  State  governments.  The 
language  of  the  6th  section  is,  ''any  civil  government 
which  may  exist  therein  shall  be  deemed  provisional 
only."  It  was  the  government  and  not  the  laws  which 
were  to  be  subject  to  the  paramount  authority  of  the 
United  States.  Governor  Pierpoint  was  the  provi- 
sional governor  from  the  2d  of  March  1867,  the  day  of 
the  passage  of  the  first  Reconstruction  Act,  until  the 
7th  of  April  1868  ;  and  by  the  judgment  of  this  court, 
above  referred  to  in  Lawharne^  exparte^  it  was  on  Jan- 
uary 15th,  1868,  decided,  ''that  although  Governor 
Pierpoint' s  term  of  office  has  expired,  it  devolves  on 
him  under  the  said  provision  of  the  constitution  to  con- 
tinue to  discharge  the  duties  of  his  office  until  his  suc- 
cessor is  qualified." 

The  Reconstruction  Act  of  July  19th,  1867,  among 
other  things  declared,  that  the  government  of  Virginia 
should  not  only  be  deemed  provisional,  but  while  it 
continued,  subject  in  all  respects  to  the  military  com- 
mander and  to  the  paramount  authority  of  congress.    By 
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the  2d  section,  the  military  commander  had  the  right     isro. 
to  suspend,  remove  and  appoint  to  office,  and  this  ex-    Term. 

tended  to  every  office  in  the  State,  and  that  power  con- 

tinued  until  representatives  in  congress  had  been  admit-  Richmnd 
ted  and  sworn  in.     When  this  occurred,  and  on  the    ^*y<^^- 

'  alty  case. 

27th  of  January,  the  general  commanding,  by  his  or- 
der No.  9,  paragraph  10,  fixed  the  time  at  which  the 
term  of  office  of  all  the  officers  of  the  provisional  gov- 
ernment would  terminate.  It  is  as  follows :  ''The 
term  of  office  of  all  officers  of  the  provisional  govern- 
ment of  the  State  of  Virginia,  whether  holding  by 
original  election  or  appointment  under  the  laws  of  the 
State,  or  by  appointment  or  detail  under  the  laws  of  the 
United  States,  will  expire,  when  their  successors, 
elected  or  appointed  under  the  new  constitution  shall 
have  duly  qualified ;  and  it  is  a  remarkable  fact,  that  the 
last  sub-division  of  the  same  order  is  a  reprint  of  the 
schedule  to  the  new  constitution. 

There  is  another  provision  of  the  constitution  which 
goes  far  to  determine  this  question.  The  schedule  is  as 
follows :  ''That  no  inconvenience  may  arise  from  the 
change  in  the  constitution  of  this  State,  and  in  order  to 
carry  the  same  into  complete  operation,  it  is  hereby  de- 
clared, that  all  rights  of  individuals,  and  of  bodies  cor- 
porate and  of  the  State,  shall  continue,  the  several 
courts  shall  continue,  with  the  like  powers  and  jurisdic- 
tion, both  in  law  and  equity,  as  if  this  constitution  had 
not  been  adopted."  The  Mayor's  court  of  the  city  of 
Richmond  was  certainly  one  of  the  courts  whose  con- 
tinuance was  provided  for ;  and  it  will  not  do  to  say  that 
the  court  was  continued  without  any  incumbent,  for 
there  is  no  principle  of  construction  better  settled  thafi 
that  statutes  shall  be  so  construed  as  to  correct,  if  pos- 
sible, the  evil  sought  to  be  remedied.  What  was  the 
evil?  It  was  the  inconvenience  which  would  necessa- 
rily result,  if  the  offices  of  the  State  were  vacated ;  the 
continuance  of  the  office  without  an  incumbent  would 
44 


Digitized  by 


Google 


690  COUKT   OF   APPEALS  OF   VIRGINIA. 

1870.      not  relieve  the  inconvenience.     What  protection  is  given 

Terai.    ^  ^^y  right  by  retaining  the  court  without  the  judge  to 

hold  it,  or  the  office  of  sheriff  without  a  sheriff  to  exe- 

Thc 

Richm'nd  cute  its  proccss?     It  seems,  therefore,   rery  clear,  that 
Mayor-   ^jj^  words  of  the  constitution  do  not  create  a  vacancy. 

ally  case.  ^  "^ 

Nor  does  the  substitution  of  the  new  constitation  for 
the  old  one  have  the  legal  effect  of  vacating  these  of- 
fices. To  give  such  effect  to  it  would  be  to  leave  the 
State  without  judges,  magistrates,  sheriffs,  municipal  or 
other  officers.  In  the  language  of  the  opinion  of  the 
attorney  general,  furnished  by  that  officer  to  the  execu- 
tive on  March  10,  1870,  it  ''would  be  to  hold  that  we 
have  been  remitted  to  a  state  of  nature,  with  no  means 
of  suppressing  vice  or  controlling  the  lawless  ;  it  would 
be  to  encourage  vice,  and  to  offer  a  reward  to  those  who, 
from  evil  inclinations,  might  wish  to  prey,  like  wild 
beasts,  upon  their  innocent  victims." 

This  question  has,  however,  received  the  considera- 
tion of  the  Supreme  court  of  the  United  States  in  the 
case  of  Zeitensdorfer  et  aL  v.  Webh^  20  How.  U.  S.  B.  1 76. 
Territory  was  conquered  by  the  United  States,  a  pro- 
visional government  was  established,  which  ordained 
laws,  and  instituted  a  judicial  system,  ''all  of  which,'' 
it  was  decided  by  the  court,   "continued  in  force  after 
the  termination  of  the  war,  and  until  modified  by  \h& 
direct  legislation  of  congress,  or  by  the  territorial  gov- 
ernment established  by    its  authority."     This,  it  will 
be  observed,  is  the  precise  condition  of  Virginia.    She 
had  a  provisional  government,  which  continued  until 
the  re-induction  of  the  State  by  the  authority  of  con- 
gress.    Even  the  constitution,   formed  under  that  au- 
thority, is  a  Federal  law,  because,  by  the  terms  of  the 
inducting  act,  certain  fundamental  and  continuing  con- 
ditions are  attached  to  admission,  conditions  which  are 
not  only  in  restraint  of  the  legislative  power,  but  of  the 
sovereign  power    of  the  people.     Among  those  condi- 
tions was  one   which  provided  that  every  person  who 
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should  neglect,  for  thirty  days  after  the  passage  of  the     isro, 
act,  to  take  the  required  oath,  should  be  deemed  to  have    ^^^^ 
vacated  his  office.     Here  is  a  plain  congressional  recog- 
nition of  the  fact,    that  these  officers  hold  over,  and  if 
the  legality  of  the  inducting  act  is  admitted,  it  follows,    Mayor- 
as  an  inevitable  consequence,  that  the  Federal  govern- 
ment has  the  power  to  enforce  the  performance  of  those 
conditions.     Under  the  authority  of  the  above  decision, 
every  civil  officer  appointed  by  (he  general  command- 
ing, continues  to  hold  his  office  until  his  successor  is 
elected,  or  appointed  and  qualified  in  the  manner  pointed 
oat  by  the  constitution. 

Another  case,  not  unlike  the  present,  arose  under  the 
anonaalous  condition  of  things  existing  in  E^nsas  ter- 
ritory. Kansas  was  organized  as  a  territory  May  30, 
1854;  a  constitution  was  adopted  July  29,  1859 ;  ad- 
mitted as  a  State  January  29,  1861.  The  constitution 
ordained  two  provisions  on  the  subject  of  officers,  one 
in  the  schedule,  like,  if  not  in  the  same  terms,  to  that 
in  the  schedule  of  the  Virginia  constitution,  beginning 
with,  "That  no  inconvenience  may  arise  from  the 
change  from  a  territorial  to  a  State  government,"  and 
another  providing  that  * 'certain  officers  should  con- 
tinue in  the  exercise  of  their  duties  until  superseded 
under,  the  authority  of  the  constitution."  The  court 
held,  not  only  that  the  persons  continued  in  office,  but 
that  ''all  officers  of  the  old  government,  on  the  admis- 
sion of  the  State,  became  ad  interim  State  officers.  State 
V.  Hitchcock^  1  Kansas  R.  178.  In  People  ex  rel.  Strat- 
ton  V.  Ovltony  28  Calif.  R.  41,  44,  it  was  held,  that  an 
officer  holds  his  office  "after  the  expiration  of  his  term, 
and  until  the  election  and  qualification  of  his  successor 
by  title,  notwithstanding  the  law  creating  the  office  con- 
tains no  provision  authorizing  him  so  to  do." 

The  following  cases  illustrate  the  same  principle : 
'  'A  town  clerk  to  be  elected  annually,  would  continue 
town  clerk  vmtil  the  election  of  his  successor."     Queen 
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187a  V.  Corporation  of  Dunhaniyl^lAo^..^  146.  ''Aeon- 
Term,    s^ble  is  not  discharged  until  his  successor  is  sworn  in." 

Anonymou%  case^  12  Mod.  R.  256.     It  is  a  well  settled 

Richmond  principle,  that  annual  officers  continue  until  successors 
auycMe  a^*®  ^ppoii^ted-"  McCallY,  ByramMan.  Cb.,  6Conn. 
R.  427.  ''An  annual  officer,  there  being  no  restrictive 
provision  in  his  appointment,  holds  until  others  are  ap- 
pointed in  his  place."  Spencer  v.  Champion^  9  Conn. 
R.  536.  See  also  Trustees  of  Vernon  Society  v.  Hilh^  6 
Cow.  R.  23  ;  PicTcetx.  Allen,  10  Conn.  R.  146.  In  which 
the  court  say,  "In  the  absence  of  any  restrictive  pro- 
vision, officers  hold  over  until  their  successors  are  ap- 
pointed ;  and  that  this  rule  applies  equally  to  public 
and  private  corporations. 

If  then  there  was  no  vacancy  in  fact,  nor  any  created 
by  operation  of  law,  it  remains  only  to  consider  whe- 
ther the  general  assembly  had  the  power  to  create  a  va- 
cancy; for,  however  startling  the  assertion  of  such  a 
power  in  the  assembly  may  be,  it  is  in  fact  the  only 
ground  upon  which  the  constitutionality  of  the  act 
under  consideration  can  be  sustained. 

The  22d  section  of  the  5th  article,  is  the  provision 
relied  upon  as  granting  this  authority  to  the  general 
assembly ;  and  it  is  as  follows  :  "The  manner  of  con- 
ducting and  making  returns  of  elections,  of  determin- 
ing contested  elections,  and  of  filling  vacancies  in  office, 
in  cases  not  specially  provided  for  by  this  constitution, 
shall  be  prescribed  by  law ;  and  the  general  assembly 
may  declare  the  cases  in  which  any  office  shall  be 
deemed  vacant,  when  no  provision  is  made  for  the  pur- 
pose in  this  constitution." 

We  have  shown  that  there  is  no  vacancy,  and  need 
therefore  only  consider  the  last  clause  of  the  section. 
'^The  general  assembly  may  declare  the  case^  in  which 
any  office  shall  be  deemed  vacant  when  no  provision  is 
made  for  the  purpose  in  this  constitution."  This,  it 
will  be  observed,  velBites  only  to  declaHn^vacayicies^  not  to 
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filling  them.     There   are,   strictly  speaking,  but  two      i87o. 
cases  in  which  the  constitution  declares  when  an  office    Term, 
shall  be  deemed  vacant.     The  first  is  in  the  30th  section 

The      • 

of  article  5.      * 'Senators  first  elected  under  this  consti-  Richm'nd 
tution,  in  districts  having  odd  numbers,  shall   vacate  ^JJ^^" 
their  offices  at  the  end  of  two  years,  and  those  elected 
in  districts  having   even  numbers,  at  the  end  of  four 
years. ' '     The  second  is  in  section  5th  of  article  5,  where . 
it  is  provided,  that  ''the  removal  of  any  person  elected 
to  either  branch  of  the  general  assembly  from  the  city, 
comity,  town  or  district,  for  which  he  was  elected,  shall 
vacate  hie  office. ' ' 

Trial  by  impeachment  is  provided  for,  and  mayore 
have  power  to  suspend  and  remove  councilmen  and 
other  municipal  officers;  but  none  of  these  cases  fall 
within  the  spirit  or  intent  of  the  language,  "declare  the 
cases  in  which  an  office  shall  be  deemed  vacant."  It 
therefore  follows,  that  if  the  legislature  has  the  power 
to  declare  the  cases  in  which  any  and  all  other  offices 
created  under  the  constitution  and  laws  of  the  State 
shall  be  deeihed  vacant,  and  if  "to  declare  the  cases  in 
which  an  office  shall  be  deemed  vacant,"  signifies  or 
embraces  the  power  to  create  a  vacancy  in  office,  then 
the  legislative  power  is  ifnpm'ial. 

There  is  no  necessity  for  trial  by  impeachment;  for 
the  legislature  can  remove  the  incumbent.  There  is  no 
necessity  for  the  method  provided  in  the  constitution 
for  removal  of  judges,  because  the  legislature  can  va- 
cate the  office.  The  security  against  inconsiderate 
action  and  personal  animosity,  afforded  by  the  provision 
of  the  constitution,  requiring  the  vote  of  two-thirds  of 
all  the  senate  to  convict  in  an  impeachment  trial,  and 
the  protection  given  to  the  judicial  officer  by  the  pro- 
vision requiring  for  his  removal,  the  concurrent  vote  of 
a  majority  of  all  the  members  elected  to  each  house, 
becomes  entirely  valueless,  for  the  legislature,  by  a  sim- 
ple majority  vote,  can  create  a  vacancy,  and  thereby  re- 
move from  office. 
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18m  Although  under  our  constitution  the  governmental 

Term.     P^^^^   ^s   vested  in   a  legislative,    executive  and  judi- 

cial  department,  each  separate,  distinct  and  necessarily 

Richm'nd  co-ordinate,  their  equality  is  at  once  destroyed,  the  ju- 
Mayor-   dieiary  and  the  executive  become  the  subjects  of  the 

ally  case.  -^  ' 

legislative  department,  by  admitting  that  the  latter  has 
the  power  to  declare  executive  and  judiciary  offices 
vacant.  This  court  will  hesitate  long  before  it  pro- 
nounces in  favor  of  a  proposition  so  subversive  of  all 
republican  government,  and  so  suggestive  of  anarchy 
and  usurpation. 

We  respectfully  submit  that  such  is  not  the  legiti- 
mate construction  of  the  22d  section  of  the  5th  Art. ; 
that  it  is  prospective  in  its  operation,  referring  chiefly 
to  the  new  offices  to  be  created  by  the  legislature;  that 
it  does  not,  in  fact,  authorize  the  general  assembly  to 
remove  any  person  from  office,  or  to  declare  any  office 
vacant.  Its  language  is:  '*May  declare  the  cases  when 
an  office  shall  be  deemed  vacant;"  in  other  words  may 
declare  certain  proper  facts  and  circumstances  which 
will  render  an  office  vacant ;  for  instance,  it  may  de- 
clare that  a  bonded  officer,  failing  to  give  proper  secur- 
ity, his  office  shall  be  deemed  vacant;  or  may  declare 
that  an  officer  failing  to  take  a  required  oath  for  a  certain 
length  of  time,  his  office  shall  be  deemed  vacant;  as  was 
done  by  the  act  of  congress  passed  January  26,  1870, 
re-admitting  Virginia,  and  was  done  by  the  act  of  the 
general  assembly  of  March  5th;  or  it  may  declare  that 
in  case  of  removal  from  the  district,  county  or  city 
from  which  an  officer  was  elected,  his  office  shall  be 
deemed  vacant,  as  is  done  by  the  provision  of  the  con- 
stitution in  relation  to  members  of  the  general  assem- 
bly. These  and  a  great  number  of  the  like  cases,  are 
the  cases  referred  to  in  the  2  2d  section. 

The  first  and  second  sections  of  the  Enabling  Act 
do  not  undertake  to  create  vacancies,  but  they  furnish 
the  strongest  possible  argumentin  support  of  the  prop- 
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ositions  contended  for  by  us.     They  show  that  no  va-      i87o. 
cancy,  in  fact,  exists,  and  that  none  qught  to  exist,  be-    ^^^, 

cause  great  confusion  and  embarrassment  throughout 

the  State  would  be  caused  thereby.  And  the  first  sec-  Riciim'nd 
tion,  therefore,  expressly  authorizes  the  incumbents  to  ^^Jf?^^^ 
^^continue  to  hold  their  said  offices."  In  this  respect 
it  may  be  well  considered  as  a  declaratory  act,  passed 
not  for  the  purpose  of  creating  a  new  law,  but  to  declare 
w/iat  the  old  law  wasy  or  what  the  Roman  law  called  an 
Act  of  ''authentic  interpretation.  The  proviso  to 
that  section  is  a  legislative  exercise  of  the  power  in- 
tended to  be  granted  by  the  22d  sec.  of  the  5th  Art.  ; 
it  declares  the  case  in  which  an  office. shall  be  deemed 
vacant,  to  wit :  When  the  incumbent  fails  to  give  a 
new  bond.  It  is  in  this  particular  constitutional ;  but 
neither  the  5th  or  7th  sections  are  of  that  character ; 
they  undertake  to  make  offices  appointive,  which  the 
constitution  makes  elective. 

The  power  of  the  legislature  over  the  subject  is  re- 
strained in  a  remarkable  degree,  by  the  20th  section 
of  the  6th  article.  After  providing  for  the  choice  of 
municipal  officers,  by  the  electors,  the  legislature  is 
required  at  i\b  first  session  to  pass  such  laws  as  may  be 
necessary  to  "give  effect  to  the  provisions  of  this  sec- 
tion." If  the  power  to  declare  cases  in  which  vacancies 
shall  be  deemed  to  exist,  gave  authority  to  create  va- 
cancies, where  no  provision  is  made  for  that  purpose, 
it  would  clearly  be  restrained  by  the  clause  last  referred 
to ;  for  it  is  a  well  settled  proposition,  that  such  grants 
in  derogation  of  constitutional  rights,  are  to  be  strictly 
construed ;  for  instance,  where  power  was  conferred 
upon  the  governor  to  fill  vacancies,  it  was  held  that 
this  ^^gave  him  no  power  to  make  a  vacaricy  hy  declaring 
that  one  exists y     Page\.  Hardin^  8  B.  Mon.  R.  648. 

Where  the  constitution  provided  for  the  appoint- 
ment of  an  officer  in  a  particular  way,  it  was  held  that 
the  legislature  had  no  power  to  create  a  new  office,  for 
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1870.      the  performance  of  the  same  duties,  and  direct  the  ap- 
Terai.    pointment  to  be  made  in  another  manner.      WarTier  v. 
People,  2  Denio  R.  272. 

The  ^      ' 

Richm'nd     It  would  be  monstrous  to  allow  a  constitutional  pro- 
ow^^™  vision  to  be  violated  by  such  indirection  when  it  could 

ally  case.  *^ 

not  be  done  directly.  We  respectfully  submit  that  the 
portions  of  the  Enabling  Act  referred  to,  undertake 
to  do  precisely  this.  They  first  illegally  appoint  mu- 
nicipal officers,  where  there  are  no  vacancies,  and  then 
assume  that  such  appointments  create  vacancies,  and 
that  the  appointments  are  legal  because  of  the  va- 
cancies. 

Again,  it  is  a  well  settled  proposition  of  law,  that 
one  who  enters  into  office  under  color  of  authority  by 
appointment  or  election,  as  Mr.  Chahoon  did  in  this 
ca«e,  is  an  officer  de  facto,  who  cannot  be  removed  or 
ejected  by  force,  nor  can  his  title  to  office  be  tried  in 
any  collateral  proceeding.  It  can  only  be  done  by  an 
appropriate  remedy,  quo  warranto,  and  sometimes  by 
mandamm.  Inshort,  it  is  ajudicial  and  not  a  legislative 
question ;  an  act  to  be  performed  by  the  courts  and  not 
by  the  general  assembly. 

MoNCURE,  J.,  delivered  the  opinion  of  the  court: 

There  are  two  persons  now  claiming  to  be  mayor 
of  the  city  of  Richmond  and  acting  as  such ;  George 
Chahoon  and  Henry  K.  Ellyson ;  and  these  two  cases 
of  habeas  corpus,  instituted  by  persons  arrested  by  the 
wan^ant  of  these  two  claimants  respectively,  have,  by 
an  amicable  arrangement  between  them,  been  instituted 
for  the  purpose  of  obtaining  the  opinion  of  this  court 
upon  the  question,  which  of  them  is  lawful  mayor  of 
the  city? 

This  is  a  deeply  interesting  question,  not  only  to  the 
city  of  Richmond,  but  to  the  State  at  large ;  and  its 
importance,  and  the  necessity  of  an  early  decision  of 
it,  has  induced  the  court  to  take  up  the  cases  for  hear- 
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ing  at  the  earliest  possible  moment,  in  order  that  the      isro. 
question  involved  may  be  decided  as  soon  as  possible,     ^^^ 

consistently  with  a  proper  examination  and  considera- 

tion  of  it.     We  have  fully  heard  the  argument  of  able  Richmnd 
counsel  on  both  sides  of  the  question,  and  hav^e  given    J^^^^^" 
to  it  all  the  consideration   of  which  we  are  capable. 
The  result  of  our  deliberations   I  will  now  proceed  to 
announce  : 

There  cannot  be  two  mayors  of  the  city  of  Rich- 
mond at  one  and  the  same  time.  If  Chahoon  is  mayor, 
Ellyson  is  not ;  or  if  Ellyson  is  mayor,  Chahoon  is  not. 

Chahoon  claims  to  be  mayor  by  virtue  of  an  ap- 
pointment as  such  in  1868,  by  Greneral  Schofield,  then 
military  commander  of  the  district  of  Virginia,  acting 
under  what  are  called  the  Reconstruction  Acts.  And  he 
also  claims  that  his  authority  is  confirmed  by  the  con- 
stitution of  the  State,  and  even  by  what  is  called  the 
Enabling  Act  itself,  which  he  admits  is  to  that  extent 
constitutional.  But  he  insists  that  that  act  is  unconsti- 
tutional so  far  as  it  essays  to  authorize  and  provide  for 
the  appointment  of  another  person  as  mayor.  On  the 
other  hand,  Ellyson  claims  to  be  mayor  by  virtue  of 
an  appointment  made  in  pursuance  of  that  act. 

The  whole  question,  therefore,  resolves  itself  into 
this  :  Is  the  Enabling  Act,  or  at  least  that  part  of  it 
under  which  Ellyson  received  his  appointment,  uncon- 
stitutional ?  We  confine  ourselves  to  that  part  of  the 
act,  because  it  is  the  only  part  which  necessarily  comes 
under  consideration  in  these  cases.  There  is  another 
part  of  the  act,  to  wit :  The  provisos  in  the  2d  sec- 
tion, which  subject  any  judgment,  decree  or  order  made 
by  the  Court  of  Appeals  at  the  term  thereof,  commenc- 
ing on  the  11th  day  of  January  1870,  to  the  supervision 
and  control  of  the  Court  or  Appeals  organized  under 
the  constitution  ;  upon  the  question,  as  to  the  constitu- 
tionality of  which,  we  understand  this  court  will  soon 
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1870.  be  called  upon  to  decide  ;  and  we  wish,  therefore,  not 
Tenn.    ^  prejudge  that  question,  even  collaterally. 

This  court,  undoubtedly,  has  power  to  declare  an  act 
Rictamiid  of  the  legislature  to  be  unconstitutional  and  void  ;  and 
aity  case  ^^  ^  ^^^  ^^^Y  of  the  court  to  do  so  in  a  proper  case.  It 
is,  however,  a  very  delicate  power,  to  be  exercised  very 
carefully  ;  and  before  an  act  of  the  legislature  is  an- 
nulled as  unconstitutional,  the  court  should  be  well 
satisfied  that  it  is  so.  PrbnafacU^  every  act  of  the 
legislatui*e  is  constitutional,  and  the  burden  of  clearly 
showing  the  contrary  devolves  on  him  who  asserts  it. 
If  the  question  be  doubtful,  it  will  be  solved  in  favor 
of  the  validity  of  the  act.  The  members  of  the  legis- 
lature and  the  governor  are  elected  by  the  people,  and 
are  presumed  to  be  both  intelligent  and  patriotic.  Be- 
fore entering  upon  the  discharge  of  their  duties,  they 
take  an  oath  to  support  the  constitution  of  the  State 
and  of  the  United  States  ;  and  it  is  not  to  be  presumed 
that  they  would  unite  in  passing  and  approving  an  act 
without  being  well  satisfied  that  it  is  constitutional. 

The  preamble  of  the  enabling  act,  which  was  ap- 
proved March  5th,  1870,  is  in  these  words  :  ^'Whereas, 
grave  doubts  have  arisen  as  to  the  right  of  the  civil 
oflBcers  of  the  Commonwealth,  the  governor,  attorney 
general,  lieutenant  governor,  and  members  of  the  gen- 
eral assembly  excepted,  to  continue  to  hold  their  offices, 
and  to  exercise  the  powers,  perform  the  duties  and  en- 
joy the  privileges  and  emoluments  appertaining  to  the 
same,  and  as  to  the  legality  of  their  acts  as  such  officers, 
since  the  admission  of  the  State  as  one  of  the  co-equal 
States  of  the  American  Union  ;  and  whereas,  the  fail- 
ure to  recognize  the  official  acts  of  such  officers  as  legal, 
and  their  removal  from  office  at  this  time,  would  cause 
great  confusion  and  embarrassment  throughout  the 
State  :     Therefore," 

Then  follow  the  13  sections  of  the  act  ;  the  1st  of 
which,  recognizes  as  legal,  all  such  officers  described  in 
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the  preamble  who  are  eligible  to  office  under  the  exist-      ism 
ing  constitution  and  laws  of  Virginia,  and  who  quali-    ,^erm. 

fied  on  or  before  the  26th  day  of  January  1870  (the 

day  on  which  the  State  was  admitted  to  representation  Richmnd 
in  congress)  ;  provided  that  all  officers  of  whom  bonds  ^uy^^'e 
are  required  by  law  for  the  proper  discharge  of  their 
respective  duties,  should  give  or  renew  their  bonds  with 
good  security  within  the  time  and  in  the  mode  therein 
prescribed.  The  2d  section  legalizes  the  acts  hereto- 
fore done  by  such  officers  and  otherwise  lawful,  subject 
to  the  proviso  in  regard  to  any  judgment,  decree  or 
order  made  by  the  late  Court  of  Appeals  as  before 
referred  to.  The  3d  section  relates  to  the  filling  of 
vacancies  in  the  office  of  justice  of  the  peace  and  consta- 
ble now  existing,  or  which  may  hereafter  accrue,  before 
an  election  for  such  officer  shall  be  held  under  the  con- 
stitution. The  4th  section  vacates  the  offices  of  circuit 
and  county  clerks  at  the  first  term  of  their  respective 
courts  hereafter  held  by  judges  elected  under  the  pres- 
ent constitution,  and  authoiizes  each  one  of  such  judges 
at  the  first  term  of  his  court  to  appoint  a  clerk  for  said 
court  to  continue  in  office  until  his  successor  shall  be 
regularly  elected  and  qualified  ;  vacates  the  offices  of 
attorneys  for  the  Commonwealth  and  sheriffs  at  the 
first  term  of  the  county  courts  hereafter  held  by  judges 
elected  under  the  present  constitution  in  their  respec- 
tive counties ;  and  authorizes  such  judges  then  to  appoint 
attorneys  for  the  Commonwealth  and  sheriffs  for 
their  respective  counties,  to  continue  in  office  until  their 
successors  are  elected  and  qualified  under  the  constitu- 
tion ;  and  provides  for  the  execution  of  bonds  accord- 
ing to  law  by  the  sheriffs  and  clerks  appointed  imder 
this  section.  The  remaining  sections,  except  the  last, 
which  merely  declares  the  act  to  be  in  force  from  its 
passage,  more  immediately  concern  the  question  now 
under  consideration  ;  and  will,  therefore,  be  set  out  in 
full.     They  are  as  follows  : 
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1870.  ^^5.  That  for  the  more  efficient  government  of  the 

^^     cities  and  towns  of  the  Commonwealth,  the  governor 

of  this  State  shall,  as  soon  as  practicable,  appoint  as 

Bichm  nd  many  councilmen  or  trustees  for  each  city  and  town, 
Mayor-  ^^y^  entitled  to  trustees  or  councilmen,  as  are  now  pro- 

alty  case.  '  '^ 

vided  by  law. 

'*6.  The  councilmen  and  trustees,  now  exercising  the 
functions  of  such  offices,  may  continue  in  'such  offices 
till  the  councilmen  and  trustees  appointed,  as  provided 
in  the  foregoing  section,  shall  qualify,  and  no  longer ; 
and  shall  fill  vacancies  in  their  respective  bodies  occur- 
ring during  their  continuance  in  office. 

"7.  In  all  cities  and  towns,  the  councilmen  or  trus- 
tees appointed  by  the  governor,  as  hereinbefore  pre- 
scribed, shall  have  authority,  and  are  hereby  required, 
to  appoint  all  municipal  officers,  except  judges  and 
officers  of  the  courts  hereinafter  provided  for  in  their 
respective  cities  and  towns,  who  shall  have  all  the 
powers,  and  discharge  all  the  duties  now  conferred  and 
required  by  law  upon  such  municipal  officers. 

'<8.  All  persons  now  exercising  the  functions  of  the 
aforesaid  municipal  offices  may  continue  in  such  offices 
till  their  successors  are  appointed  and  qualified,  as 
herein  provided,  and  no  longer. 

''9.  The  officers  appointed,  in  pursuance  of  this  act, 
shall  continue  in  office  until  their  successors,  elected 
under  the  constitution  of  this  State,  are  duly  qualified. 

'*10.  Every  person  appointed,  as  herein  prescribed, 
shall  take  the  oaths  of  office  required  by  law ;  shall  give 
bond  in  such  penalty  and  with  such  security  as  exist- 
ing laws  may  provide  for  officers  holding  like  offices, 
and  shall  receive  such  compensation  as  existing  laws 
may  provide  in  like  cases. 

"11.  The  judges  of  the  Corpoi*ation  and  Circuit 
courts,  and  Courts  of  probate,  hereafter  elected  for  the 
said  towns  and  cities  of  the  Commonwealth,  shall  ap- 
point the  officers  of  their  respective  courts,  to  continue 


Digitized  by 


Google 


COURT   OF   APPEALS   OF   VIRGINIA.  701 

in  office  until  their  successors  are  elected  and  qualified,      isro. 
as  provided  by  law.     The  sheriffs,  clerks  and  other  of-    ^^^^ 

ficers  required  to  give  bond,  appointed  under  this  sec- 

tion,  shall  not  enter  upon  the  discharge  of  their  respec-  Richmnd 
tive  duties  until  they  shall  have  given  bond  according  g^JJ^^^^ 
to  law  ;  and  in  case  of  the  failure  of  any  such  officer  to 
give  such  bond,  within  twenty  days  after  his  appoint- 
ment, the  said  appointment  shall  be  vacated,  and  the 
aforesaid  court  shall  proceed  to  appoint  his  successor 
with  like  powers,  and  subject  to  like  limitations,  as 
herein  provided. 

*'12.  This  act  shall  not  be  construed  so  as  to  deprive 
the  general  assembly  of  the  right  to  remove  any  and  all 
bffieers  at  present  holding  offices  in  this  State,  or  who 
may  be  hereafter  appointed  under  the  provisions  of  this 
act ;  or  to  adopt  such  other  measures  for  filling  vacan- 
cies in  offices  which  now  exist,  or  may  hereafter  occur, 
as  to  it  may  seem  right  and  proper." 

Under  this  act  and  in  strict  pursuance  of  the  terms 
thereof,  the  governor  appointed  councilmen  for  the 
city  of  Richmond,  who  appointed  EUyson  as  mayor ; 
and  he  accordingly  took  the  oaths  required  by  law  and 
proceeded  to  execute  the  duties  of  the  office.  At  the 
time  of  his  appointment  and  qualification,  Chahoon  was 
acting  as  mayor,  under  the  appointment  of  Gen.  Scho- 
field,  as  before  stated. 

Had  the  legislature  constitutional  power  to  pass 
this  act,  so  far  as  it  relates  to  the  subject  of  the  present 
enquiry  ? 

The  act  may  be  unconstitutional,  either  because  it  is 
contrary  to  the  constitution  of  the  United  States  or  the 
laws  made  in  pursuance  thereof,  being  the  paramount 
and  supreme  law  of  the  land  ;  or  because  it  is  contraiy 
to  the  constitution  of  the  State  of  Virginia. 

The  counsel^  for  Chahoon  contend  that  it  is  con- 
trary to  both — ^The  counsel  for  Ellyson  that  it  is  con- 
trary to  neither. 
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187a  There  is  certainly  nothing  in  the  constitution  itself 

TOTi.    ^^  *^®  United  States  to  which  this  act  can  be  opposed 

—  Is  there  anything  in  any  law  of  congress  made  in  pur- 

Richm'nd  siiancc  of  the  constitution  of  the  United  States  to  which 
^J^^'   it  is  opposed? 

alty  case.  ^^ 

If  there  be  any  such  thing  in  any  such  law,  it  is  in 
the  acts  of  congress  commonly  called  the  Heconstraction 
Acts,  or  in  the  act  admitting  the  State  to  representa- 
tion in  congress. 

The  Reconstruction  Acts  certainly  subjected  the 
State  to  the  military  authority  of  the  United  States. 
But  they  were  limited  in  their  operation  ;  and  it  was 
expressly  declared  in  the  first  of  them,  to  wit,  the  act 
of  March  2,  1867,  to  which  the  others  are  merely  sup- 
plementary, that  it  should  be  inoperative  in  said  State 
when  and  after  the  State  shall  be  declared  entitled  to 
representation  in  congress,  and  senators  and  represen- 
tatives shall  be  admitted  therefrom  on  their  taking  the 
oath  prescribed  by  law.  The  State  was  declared  enti- 
tled to  representation  in  congress  by  an  act  passed 
January  26,  1870,  and  her  senators  and  representatives 
were  thereupon  admitted  therefrom  on  their  taking 
the  oath  prescribed  by  law.  So  that,  by  the  very  terms 
of  the  Reconstruction  Acts,  they  have  become  inopera- 
tive in  the  State.  They  were  enacted  only  for  a  pur- 
pose, which  has  been  fully  accomplished. 

We  can  see  nothing  in  the  Reconstruction  Acts  which 
can  give  to  Chahoon,  the  appointee  of  the  military 
commander,  any  right  to  continue  to  hold  the  office  of 
mayor  against  EUyson,  the  appointee  imder  the  En- 
abling Act  of  the  State.  The  authority  of  the  mili 
tary  commander  of  Virginia  ceased  when  her  repre 
sentatives  were  admitted  into  congress,  and  when  his 
authority  ceased  that  of  his  appointees  also  ceased.  It 
would  be  strange  if,  after  the  principal  ceased  to  have 
any  authority,  his  subordinate  agents  should  continue 
to  have  authority. 
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Then  as  to  the  act  admitting  the  State  to  represen-  mo. 
tation  in  congress.  This  act  provides  ^*that  before  any  .^^^ 
member  of  the  legislature  of  said  State  shall  take  or 

The 

resume  his  seat,  or  any  officer  of  said  State  shall  enter  Richm'nd 
upon   the  duties   of  his   office,   he  shall  take  and  sub-    ^^y^^' 

^  '  alty  case, 

scribe,"  &c.,  a  certain  oath  therein  set  out  And  fur- 
ther provides  ' 'that  every  such  person  who  shall  neglect 
for  the  period  of  30  days  next  after  the  passage  of  this 
act,  to  take,  subscribe  and  file  such  oath  as  aforesaid, 
shall  be  deemed  and  taken,  to  all  intents  and  purposes, 
to  have  vacated  his  office." 

It  is  argued  that  this  act  recognizes,  and  in  effect  de- 
clares, the  right  of  persons  who  had  received  appoint- 
ments to  office  from  the  military  commander,  and  con- 
tinued to  perform  the  duties  of  such  office  until  the 
passage  of  the  act,  to  hold  over  until  their  successors 
are  appointed  and  qualified;  and  that  this  is  one  of  the 
fundamental  conditions  on  which  the  State  was  ad- 
mitted to  representation  in  congress. 

We  do  not  think  so.  Congress,  in  the  passage  of 
this  act,  had  not  in  its  mind  the  question,  whether  such 
persons  would  be  entitled  to  hold  over  or  not,  and  much 
less  did  it  intend  to  give  them  authority  to  do  so.  Its 
manifest  and  only  object  was  to  require  every  member 
of  the  legislature  before  taking  or  resuming  his  seat, 
and  every  other  officer  of  the  State  before  entering 
upon  the  duties  of  his  office,  to  take  the  oath  prescribed 
by  the  act.  It  was  properly  left  to  the  State  to  deter- 
mine who  were  or  should  be  her  officers.  It  is  true,  the 
second  proviso  declares  vacant  the  office  of  every  such 
person  who  shall  neglect  for  the  period  of  30  days,  next 
after  the  passage  of  the  act,  to  take,  subscribe  and  file 
such  oath  ;  but  this  only  imposes  a  penalty  for  the  fail- 
ure to  comply  with  the  previous  provision. 

Certainly  congress  did  not  intend  that  any  person 
who  might  have  been  appointed  by  the  commander  of 
a  military  district,  to  perform  the  duties  of  an  office 
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1P70.      therein,  should  have  any  right  under  the  constitution 
Terai.    *°^  ^^^  ^^  ^^  United  States  to  continue  to  perform 

those  duties  after  the  cessation  of  all  military  authority 

Richm'nd  in  such  district,  and  after  it  was  fully  restored  to  it* 
^y^^-   r)ositionasa  sovereign  State  of  the  Union;  did  not  in- 

alty  case.  *^  o  ' 

tend  that  the  legislature,  the  representative  of  the  sov- 
ereignty of  the  State,  subject  only  to  a  few  constitutional 
restrictions,  should  not  have  power  to  enact  a  law  ap- 
pointing another  agency  than  the  one  which  had  been 
used  by  the  military  commander  to  perform  the  duties 
of  an  office  during  the  short  interval  between  the  pe- 
riod of  the  restoration  of  the  State  and  the  day  fixed 
•  in  the  constitution  for  filling  the  office.  These  appoin- 
tees of  the  military  commander  received  their  appoint- 
ments with  full  knowledge  that  their  authority  might 
be  terminated  at  any  time,  not  only  by  the  will  of  such 
commander,  but  by  the  cessation  of  military  power  in 
the  State,  and  her  re-admission  to  all  her  sovereign  rights. 
Chahoon  received  his  appointment  on  the  4th  of  May 
1868,  and  might  have  had  to  give  it  up  the  next  day. 
He  actually  held  it  for  nearly  two  years,  during  which 
the  state  of  things  existing  when  he  received  it  con- 
tinued; and  he  even  continued  to  perform  its  duties 
and  receive  its  emoluments  after  the  state  of  things  had 
ceased,  and  until  another  person  was  appointed  under 
the  authority  of  the  State  to  take  his  place.  Surely  he 
can  have  no  cause  to  complain  that  any  right  which  he 
has  under  the  constitution  or  laws  of  the  United  States 
has  been  violated.  If  he  has  a  valid  claim,  it  is  under 
the  constitution  or  laws  of  the  State  of  Virginia.  And 
this  brings  us  to  the  next  question: 

Is  there  any  thing  in  the  constitution  of  the  State  to 
which  the  Enabling  Act,  or  so  much  of  it  as  we  now 
have  under  consideration,  is  opposed? 

It  is  supposed  by  the  counsel  of  Chahoon  to  be  op- 
posed to  the  25th  section  of  the  6th  article  of  the 
constitution,  which  declares,  that  "judges,  and  all  other 
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-officers  elected  or  appointed,  shall  continae  to  discharge     lam 
the  duties  of  their  offices  after  their  terms  of  service    ,^^ 
have  expired  until  their  successors   have   qualified."      IT 
And  it  is  contended  that  the  persons  who  were  per-  Richmnd 
forming  the  duties  of  the  different  offices  of  the  State  ajty  cale. 
at  the  time  of  her  admission  to  representation  in  con- 
gress, under  appointments  previously  made  by  the  mili- 
tary commander,  are  '^officers,"  in  the  meaning  of  that 
section,  and  entitled  as  such  to  hold  their  offices  until 
their  successors  have  qualified. 

.We  do  not  think  so.  We  think  the  section  was 
plainly  intended  to  apply  only  to  officers  elected  or  ap- 
pointed under  the  constitution,  and  for  whose  election 
or  appointment  it  provides.  It  was  literally  copied,  ex- 
cept in  the  omission  of  a  single  word,  from  a  section  in 
the  constitution  of  1864,  commonly  called  the  Alexan- 
dria constitution,  which  section  was  itself  literally 
copied,  with  a  like  exception,  from  the  constitution  of 
1851,  in  which  constitutions  it  plainly  had  the  same 
meaning ;  and  it  was  considered  necessary  by  the 
f  ramers  of  those  constitutions,  notwithstanding  the  inser- 
tion of  such  a  section,  to  provide  expressly,  as  they  did 
in  the  schedules  thereto  annexed,  that  all  persons  in 
office  at  the  time  of  the  adoption  of  said  constitutions, 
except  as  therein  otherwise  expressly  directed,  should 
continue  in  office  ''until  their  successors  are  quali- 
fied," in  the  language  of  the  constitution  of  1851, 
or  "until  their  present  terms  expire,"  in  the  lan- 
guage of  the  constitution  of  1864.  In  the  consti- 
tution of  1830,  article  7,  after  providing  for  the 
case  of  the  governor  and  privy  councilors,  further 
provides,  that  "all  other  persons  in  office,  when  this 
constitution  shall  be  adopted,  except  as  is  herein 
otherwise  expressly  directed,  shall  continue  in  office 
till  successors  shall  be  appointed,  or  the  law  shall  other- 
wise provide."  It  was  considered  necessary  by  some 
of  the  ablest  men  in  the  distinguished  body,  which 
45 
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187a      framed  that  constitution,  to  adopt  such  a  provision,  in 
April     Qrder  to  authorize  officers  acting  under  the  old  consti- 


Term. 


tution,  when  it  ceased  to  operate,  to  continue  to  act 

Eichm'nd  ^iiidcr  the  new,   when  its  operations  commenced ;  and 
Mayor-    the  provision  in  the  7th  article  was  accordingly  adopted. 
The     conventions     which    framed     the    constitutions 
of  1851  and  1864,  followed,  in  this  respect,  the  prece- 
dent of  their  illustrious  predecessor.     If  the  necessity 
of  such  a  provision,  in  order  to  the  continuance  of  the 
authority  of  the  old  officers,  was  a  question  of  doubt 
when  the  constitution  of  1881  was  framed,  and  w^ 
solved  on  that  occasion,  by  assuming  that  there  was 
such  a  necessity,   and  acting  upon  the  assumption  by 
adopting  the   provision,    surely  after   this   precedent 
had  been  followed  by  two  succeeding  conventions,  when 
the  f  ramers  of  the  present  constitution  adopted  that  in- 
strument, and  carefully  omitted  such  a  provision,  while 
they  copied  from  the  constitutions  of  1851  and  1864, 
the  section  before  referred  to  in  regard  to  "judges  and 
all  other  officers,"  it  i^ay  be  fairly  presumed  that  they 
did  not  intend  to  include  in  the  word  ''officers,"  used 
in  that  section,  persons  who  were  performing  the  duties 
of  office  at  the  time  of  the  adoption  of  the  constitution, 
especially  when  these  persons  were  appointees  or  offi- 
cers of  a  military   provisional  government      At  all 
events,  this  is  not  so  plain  a  question  as  to  make  an  act 
of  the  legislature  providing  other  agencies  for  the  per- 
formance of  these  duties  until  the  arrival  of  the  period 
fixed  by  the  constitution  for  the  election  or  appointment 
of  these  officers,  an  unconstitutional  and  void  act     The 
fact  is,  the  section  was  plainly  intended,  in  its  very  na- 
ture and  by  its  very  terms,  to  have  only  a  prospective 
operation,  and  to  be  confined  to  officers  elected  or  ap- 
pointed under  the  constitutional  machine  after  it  had 
been  set  in  motion.     It  provides  for  the  case  of  offi- 
cers "whose  terms  of  service  have  expired;"  that  is, 
terms  of  service  prescribed  by  the  constitution,  and  not 
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for  the  case  of  officers  acting  under  a  prior  govern-  isto. 
ment,  whose,  terms  of  service  under  their  appointments  ,^^ 
may  not  have  expired,  or  who  may  have  been  appointed  ■ 


to  no  term  of  service  at  all,  but  during  the  mere  pleas-  Richmond 
ure  of  a  military  commander.  Mayor- 

alty  case. 

The  case  of  LawKorne^  exparte^  18  Gratt.  85,  relied  on  * 
by  the  counsel  of  Chahoon  in  support  of  their  views 
on  this  branch  of  the  subject,  can  give  them,  we  think, 
BO  support  whatever.  Governor  Pierpoint  was  elected 
to  his  office  under  the  constitution  of  1864,  which  was 
received  and  recognized  as  the  constitution  of  the  State 
after  the  war,  and  thenceforward  continued  to  be  our 
only  constitution  until  it  was  superseded  by  the  present 
constitution.  While  that  constitution  was  in  force, 
Governor  Pierpoint's  term  of  service  under  it  expired ; 
and  the  question  arose,  whether  he  was  entitled  to  hold 
over  under  the  aforesaid  provision  of  the  constitution ; 
and  that  question  depended  alone  upon  the  question, 
whether  the  '^governor"  was  an  '^officer"  in  the  mean- 
ing of  that  provision.  To  be  sure  we  were  then  imder 
a  military  government,  and  it  may  be  said  by  some 
that  during  its  existence  the  constitution  of  the  State 
was  suspended,  and  that  Governor  Pierpoint  became 
a  mere  provisional  officer.  But  certainly  the  counsel 
for  Chahoon  do  not  say  that  the  constitution  was  sus- 
pended ;  on  the  contrary,  they  maintain  that  there 
never  has  been  any  such  interregnum.  However  that 
may  be,  certain  it  is,  that  the  question  came  up  in 
Lawhorn£i'8  case^  for  decisionj^by  this  court,  whether,  ac- 
cording to  the  true  construction  of  that  constitution. 
Governor  Pierpoint  was  entitled  to  hold  over  as  afore^ 
said.  As  was  then  well  understood,  this  question  was 
brought  up  for  the  decision  of  this  court  with  the 
knowledge  and  approbation  of  General  Schofield,  then 
military  commander  of  the  State,  who  was  willing,  in 
this  respect,  to  conform  to  the  constitution  of  the  State 
and  the  construction  which  might  be  put  upon  it  by 
this  court. 
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WO,         Again,  it  is  supposed  that  the  act  in  question  is  con- 
.^^!^     trary  to  the  20th  section  of  the  6th  article  of  the  con- 

stitution.     That  section  provides,  among  other  things, 

Richm'nd  '*that  there  shall  be  chosen  by  the  electors  of  every  city 
JJ*^^"^"  a  mayor,"  &c.;  and  it  is  contended  that  by  reason  of 
this  clause,  a  mayor  of  a  city  can  only  be  chosen 
by  the  electors  of  such  city,  and,  therefore,  the  act  in 
question,  providing  for  such  an  appointment  otherwise, 
is  unconstitutional  and  void,  though  the  appointment 
was  only  for  the  short  interval  to  elapse  before  the  time 
prescribed  by  the  constitution  for  making  the  r^ular 
election  under  the  article,  to  wit :  the  4th  Thursday 
in  May  next;  or  rather  the  time  when  the  officers 
elected  under  that  article  are  to  enter  upon  their  duties, 
to  wit,  the  Ist  day  of  July  succeeding. 

We  think  that  this  clause  also,  was  plainly  intended 
to  apply  only  to  a  mayor  to  be  chosen  under  the  consti- 
tution at  and  after  the  time  therein  prescribed  for  that 
purpose,  and  not  to  one  appointed  to  j>erform  the 
duties  of  mayor  before  one  could  be  chosen  and  enter 
upon  the  duties  of  the  office  under  the  constitution. 
Certainly  an  appointee  under  and  by  virtue  of  the 
Enabling  act,  could  be  no  more  objectionable  on  con- 
stitutional grounds,  than  an  appointee  of  a  military 
commander  during  the  provisional  government,  hold- 
ing over  after  that  government  had  ceased  to  exist. 
The  provision  in  the  constitution  for  an  election  re- 
quired time  for  its  execution.  A  day  was  fixed  for  that 
purpose  by  the  constitution  with  a  view  to  afford  such 
time  ;  and  until  that  day  arrived  there  can  be  no  elec- 
tion under  the  constitution.  Indeed  there  .would 
scarcely  be  time  to  make  the  necessary  preliminary  ar- 
rangements and  make  an  election  earlier.  Hence  the 
necessity  of  either  permitting  Chahoon  to  go  on  to 
perform  the  duties  of  the  office  until  an  election  can 
be  made,  or  providing  otherwise  by  law  for  the  case. 
That  provision   has  been  made  by  the  Enabling  Act ; 
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mod  we  think  the  constitutional   competency  of  the     imn 
legislature  to  make  such  a  provision  clearly  existed,    r^^ 

They   might  have  pursued  the  other  alternative,  but 

they  did  think  fit  to  do  so.  Riciiin*iid 

There  are  other  provisions  of  the  same  section  to  JJJJ^^ 
which  it  is  contended  the  act  in  question  is  opposed. 
But  the  same  answer  applies  to  and  concludes  the  ob* 
jection,  that  all  these  provisions  apply  to  elections  or 
appointments  to  be  made  under  the  constitution,  which 
could  have  no  effect  before  the  4th  Thursday  in  May 
or  the  1st  day  of  July  succeeding,  and  not  to  elections 
or  appointments  which  might  be  provided  for  by  law 
to  fill  up  the  short  interval  before  that  time. 

A  great  deal  was  said  in  the  argument  about  the 
question  whether  there  was  a  vacancy  in  the  office  or 
not,  and  the  power  of  the  legislature  first  to  create  and 
then  to  fill  a  vacancy ;  and  it  was  contended  by  the 
counsel  for  Chahoon,  that  ''however  startling  the  as- 
aertion  of  such  a  power  in  the  assembly  may  be,  it  is 
in  fact  the  only  ground  upon  which  the  constitutionality 
of  the  act  under  consideration  can  be  sustained/'  The 
same  counsel  say,  that  *'the  22d  section  of  the  5th  arti- 
cle is  the  provision  relied  upon  as  granting  this  author- 
ity to  the  general  assembly ;"  and  they  set  out  this  sec- 
tion in  their  brief.  But  they  contend  that  this  section 
is  prospective  entirely  in  its  operation,  though  they 
deny  that  the  operation  of  the  25th  section  of  the  6th 
article  is  entirely  prospective. 

Now  whatever  may  be  the  true  construction  of  the 
32d  section  of  the  5th  article,  which  we  deem  it  unnec- 
essary now  to  decide,  we  think  the  power  of  the  leg- 
islature to  pass  the  enabling  act  does  not  at  all  depend 
upon  that  section ;  and  that  all  the  discussion  about, 
whether  there  was  a  vacancy  or  not  in  these  offices, 
and  whether  the  legislature  has  a  right  first  to  ci*eate 
and  then  to  fill  a  vacancy,  is  wholly  beside  the  question 
we  now  have  to  decide.     Whatever  power  these  offi- 
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187a     cers  may  have  had  to  continue  to  discharge  the  duties 
Tc^.    ^^  *^®^^  offices  until  otherwise  provided  by  law,  we  are 

clearly  of  opinion  that  it  was  competent  for  the  legis- 

Richm'nd  lature  to  terminate  their  power,  whether  it  was  derived 

Jtoyor-   f  j.Qnj  common  law  principles,  as  was  argued,  or  any 

otherwise,  except  under  the  constitution  of  the  United 

States  or  of  this  State,  under  neither  of  which  do  we 

think  they  have  any  power. 

The  State,  upon  her  re-admission  to  representation  in 
congress  on  the  26th  of  January  1870,  came  under  the 
control  of  the  legislature,  whose  duty  it  then  was  to 
complete  the  organization  of  the  government  under  the 
constitution.  At  that  time,  the  only  officers  which  had 
been  elected  under  the  constitution  were  the  governor, 
attorney  general,  lieutenant  governor  and  members  of 
the  general  assembly.  All  the  other  civil  offices  of  the 
State,  which  existed  prior  to  the  constitution,  were 
filled,  if  filled  at  all,  only  by  persons  who  had  pre- 
viously held  them,  most  of  whom  were  military  ap- 
pointees. These  persons  continued  to  perform  the  du- 
ties of  their  offices  after  the  re-admission  of  the  State. 
But  a  very  grave  doubt  arose  whether  they  had  any 
power  to  do  so ;  and  whether  all  their  acts  done  under 
such  supposed  power  would  not  be  regarded  as  null 
and  void.  It  was  considered  by  some  that  these  offi- 
cers had  no  such  power,  because  there  was  no  provision 
in  the  constitution,  or  the  schedule  annexed  thereto,  as 
there  had  been  on  former  occasions  of  the  like  kind, 
to  authorize  them  to  hold  over ;  or  because  they  were 
mere  military  appointees,  whose  power  necessarily 
jeased  with  the  military  government,  from  which  they 
lerived  their  power ;  or  because  the  framers  of  the  con- 
Jtitution  actually  intended  that  their  power  should 
Jease,  and  that  they  should  not  hold  over  by  virtue  of 
heir  original  appointment. 

Now,  whether  these  officers  had  power  to  hold  over 
)r  not,  all  will  admit  that  legislation  was  proper  and 
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necessary  to  clear  up  all  doubt  on  the  subject  and  place      lara 
it  on  such  a  basis  as  would  conduce  to  the  welfare  of    ^^^ 

the  CJommon wealth.     The  legislature  so  thought,  and 

accordingly  enacted  the  enabling  act,  the  preamble  of  Richmn? 
which,  clearly  and  forcible  sets  forth  the  motives  and   Mayor- 

'  "^  alty  case. 

necessity  for  the  act.  The  counsel  for  Chahoon  admit, 
that  to  a  certain  extent,  the  legislature  had  power  to 
pass  this  act,  and  it  is  wise  and  expedient,  that  is,  to  the 
extent  that  it  confirms  what  had  been  previously  done 
by  these  oflBcers  in  the  discharge  of  the  duties  of  their 
offices,  and  to  the  extent  that  it.  confirms  what  might 
thereafter  be  done  by  them  in  the  discharge  of  those 
duties  during  the  period  prescribed  by  the  act.  But 
the  counsel  deny  that  the  legislature  had  power  to  pro- 
vide for  the  appointment  of  any  person  to  fill  an  office, 
the  duties  of  which  were  at  the  time,  performed  by  a 
person  holding  over,  under  an  appointment  of  the  mili- 
tary commander  ;  and  especially  had  not  p)ower  to  en- 
act the  sections  of  the  enabling  act  herein  before  recited, 
in  regard  to  the  more  efficient  government  of  the  cities 
and  towns  of  the  Colnmonwealth. 

An  admission  that  the  act  is  constitutional  to  the  ex- 
tent to  which  it  is  approved  by  the  counsel  of  Chahoon, 
goes  far  to  admit  that  it  is  constitutional  so  far  as  con- 
cerns the  question  we  are  now  considering. 

But  we  clearly  think  that  it  is  constitutional  to  that 
extent  also.  The  legislature  had  a  right  to  say  to  those 
persons  who  were  performing  the  duties  of  civil  offices 
under  appointments  made  by  military  power  or  other- 
wise prior  to  the  re-admission  of  the  State  :  '*We  will 
sanction  what  you  have  done  according  to  law,  and  will 
authorize  you  to  continue  to  perform  the  duties  of  your 
offices  until  other  persons  are  appointed  and  qualified 
to  perform  them.  But  we  choose  to  appoint  other  per- 
sons to  perform  them  until  elections  and  appointments 
can  be  made  under  the  constitution,  and  we  therefore 
pass  the  enabling  act  for  that  purpose." 
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103D.         It  in  oontended  that  the  schedule  Annexed  to  the  ocm- 
.j^,^    stitntion  contains  provisionB,  which  show  that  its  fram- 

era   intended  that  a  person  who   was  performing  the 

Rictim*n<i  duties  of  mayor  of  a  city  at  the  time  of  the  adoption 
JJJ^^^  of  the  constitution,  should  have  authority  to  continae 
to  perform  them  until  a  successor  is  appointed  and  quali- 
fiedy  at  the  time  and  in  the  mode  prescribed  by  the  con- 
stitution. But  certainly  this  argument  is  founded  on  a 
very  strained  inference,  and  cannot  be  sufficient  to  show 
^hat  the  enabling  act  is  unconstitutional. 

The  preamble  and  firat  section  of  that  schedule  show 
the  only  purpose  for  which  it  was  adopted,  and  that  it 
was  not  intended  to  secure  to  incumbents  then  in  office, 
any  immunity  in  their  offices,  or  power  to  continue  to 
hold  them  for  any  length  of  time,  against  the  expressed 
will  of  the  legislature  to  the  contrary.  **That  no  in- 
convenience may  arise  from  the  changes  in  the  constitu- 
tion of  this  State,  and  m  order  to  carry  the  same  into  com- 
plete operation,  it  is  hereby  declared,  that"  is  the  language 
of  the  preamble.  Thus  plainly  showing  that  the  con- 
vention was  looking  topublie  convenience^  and  not  to  the 
private  interest  of  individuals  in  continuing  to  hold 
office  ;  that  it  was  acting  in  this  matter,  solely  because 
there  might  be  necessity  for  some  such  action  before  it 
could  be  taken  by  the  legislature  ;  and  not  because  they 
intended  to  place  this  matter  beyond  the  reach  or  con- 
trol of  the  legislature.  All  the  safeguards  that  were 
deemed  necessary  for  the  conservation  of  private  rights 
were  embodied  in  the  constitution  itself.  The  only 
office  of  a  schedule  is  to  provide  for  a  transition  from 
the  old  to  the  new  government,  and  to  obviate  incon* 
venienoes  which  would  otherwise  arise  from  such  transi- 
tion. The  convention  acts  in  this  matter  as  an  ordi- 
nary legislature,  and  only  because  there  is  necessity  for 
such  action  before  a  legislature  can  or  will  be  convened 
under  the  constitution.  To  be  sure  if  a  convention,  in 
framing  the   schedule,  should  plainly  show  an  inten- 
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tion  to  place  any  of  its  proTiskms  beyond  the  ccmtrol     ism 
of  the  legislature,  such  provisions  being  the  act  of  the    ^^ 

representatives  of  the  sovereignty  of  the  State  without 

«ny ,  constituticHuJ  restrictions,  would  be  as  effectual  Biciim*iid 
and  binding  as  if  they  were  embodied  in  the  constitu-  J^^"^ 
tion  itself.  But  unless  such  an  intention  plainly  ap- 
pears, the  presumption  is,  that  the  provisions  of  the 
schedule  are  subject  to  future  legislation.  The  lan- 
guage of  the  1st  section  of  the  schedule  is:  ^^he  com- 
mon law  and  the  statute  laws  now  in  force  not  repug- 
nant to  this  constitution,  shall  remain  in  force  until 
they  expire  by  their  own  limitation,  orao'e  altered  or  re- 
pealed hy  the  legislature, ' '  Thus  expressly  affirming  the 
control  of  the  legislature  over  the  subject  (though  such 
an  express  affirmance  was  unnecessary).  There  seem 
to  be  two  provisions  of  this  schedule  which  are  relied 
on  by  the  counsel  for  Chahoon  as  tending  to  show,  that 
the  convention  intended  to  continue  the  mayor  in  office 
untU  his  successor  is  elected  and  qualified  under  the 
constitution. 

One  of  these  two  provisions  is  that  contained  in  the 
2d  section,  which  declares,  among  other  things,  that 
*'all  rights  of  bodies  corporate,  and  all  charters  of  in- 
-corporation,  shall  continue.''  And  it  is  argued,  that 
this  provides  for  the  continuance  of  the  office  of  mayor 
And  of  the  officer  for  the  time  being  himself  in  the  of- 
^ce^  as  rights  of  the  body  corporate,  under  its  charter. 
But  how  long  was  this  continuance  to  last  ?  Always  ? 
•Certainly  not ;  for  that  would  have  been  against  an  ex- 
press provision  of  the  constitution  itself,  which  declares, 
^bat  **there  shall  be  chosen  by  the  electors  of  every 
<5ity  a  mayor."  Then  the  continuance  was  to  be  either 
for  some  specified  period,  or  until  otherwise  provided 
by  law.  There  is  no  specified  period,  unless  it  be  the 
<lay  named  in  the  constitution  in  regard  to  the  general 
election.  But  there  is  nothing  in  the  schedule  which 
confines  tke  provision  to  that  day,  and  the  presumption 
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1870.     is,  for  reasons  before  stated,  that  the  provision  is  sub* 
Terai.    i®^^  ^  ^®  control  of  the  legislature.     There  is  no  con- 

ceivable  reason  why  the  matter  should  be  placed  be- 

Richm'ndyond   such  controL     Municipal  corporations    in  their 
any  «^  police,  which  is  in  fact  a  part  of  the  police  of  the  State, 
are  subject  to  the  control  of  the  legislature,  like  any 
other  part  of  the  civil  government. 

The  other  of  the  two  provisions,  before  referred  to,  is 
contained  in  the  same  section,  and  is  that  which  de- 
clares, that  **the  several  courts,  except  as  herein  other- 
wise provided,  shall  continue  with  the  like  powers  and 
jurisdiction,  both  in  law  and  in  equity,  as  if  this  con- 
stitution had  not  been  adopted,  and  until  the  organiza- 
tion of  the  judicial  department  of  this  constitution." 
It  is  argued,  that  the  mayor's  court  is  one  of  the  courts 
contemplated  by  this  provision,  and  was  therefore  in- 
tended to  be  continued  ;  that  the  word  *  'court' '  here  em- 
braces the  judge  of  the  court,  who  is  the  mayor  ;  and  that 
therefore  it  was  intended  to  continue  the  mayor  in  of- 
fice. It  may  be  answered,  if  a  mayor  be  necessary  to 
hold  one  of  the  courts  here  intended  to  be  continued, 
it  is  not  necessary  that  any  particular  person  should  be 
such  mayor  ;  but  the  court  may  be  held  by  any-  person 
whom  the  legislature  may  appoint  to  take  the  place  of 
him  who  was  the  incumbent  of  the  office  when  the  con- 
stitution was  adopted. 

But  the  true  answer  is,  that  while  the  convention 
may  have  intended,  in  the  former  part  of  the  section, 
to  continue  the  then  acting  mayor  in  office  until  other- 
wise provided  by  law,  it  did  not  intend  to  include  the 
mayor's  court,  much  less  the  naayor  himself,  in  the 
words  ''courts,"  used  in  the  latter  part  of  the  section. 
They  are  courts  of  record,  which  the  mayor's  court  is 
not.  They  are  the  courts,  whose  organization  is  pro- 
vided for  by  the  6th  article  of  the  constitution  concern- 
ing the  "judiciary  department,"  or  such  of  them  as 
existed  under  the  old  constitution;  that  is,  the  C!ourto£ 
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Appeals,  Circuit  courts,  County  courts,   and  Hustings  ism 

courts.     These  courts  were  to  continue,  except,  &c.,  ,^^^ 
**with  the  like  powers  and  jurisdiction,  both  inlaw  and 


The 

in  equity,  as  if  this  constitution  had  not  been  adopted,  Riciim'nd 
and  until  the  organization  of  the  judicial  department  JJ^^ask 
of  this  constitution. "  An  immediate  organization  of 
that  department  was  contemplated  by  the  constitution, 
which  provided,  that  the  judges  should  be  chosen  by  the 
joint  vote  of  tiie  two  houses  of  the  general  assembly  ; 
and  though  their  terms  of  office  were  not  to  commence 
until  the  1st  day  of  January  next  following  their  ap- 
pointment, yet  it  was  provided  that  they  should  ''dis- 
charge the  duties  of  their  respective  offices,  from  their 
first  appointment  and  qualification,  under  this  constitu- 
tion, until  their  terms  begin."  This  was  ''the  organi- 
zation of  the  judicial  department,"  referred  to  in  the 
schedule,  and  plainly  it  has  no  reference  to  a  "mayor's 
court,"  which  is  no  where  mentioned  in  the  constitu- 
tion, nor  to  a  mayor,  who  could  not  be  chosen  under 
the  constitution  earlier  than  the  4th  Thursday  in  May, 
nor  enter  upon  the  duties  of  his  office  until  the  Ist  day 
of  July. 

In  construing  the  constitution,  and  the  schedule  and 
election  ordinance  annexed,  in  the  light  of  all  the  sur- 
rounding circumstances  under  which  they  were  made, 
we  think  it  obvious  that  the  framers  of  the  constitu- 
tion, purposely  omitted  any  provision  that  the  persons 
then  performing  the  duties  of  office  in  the  State  should 
continue  to  hold  over,  until  their  successors  should  be 
elected  or  appointed  and  qualified  under  the  constitu- 
tion ;  and  that  they  intended  that  those  offices,  except 
where  otherwise  expressly  provided  in  the  constitution, 
should  be  immediately,  or  as  soon  as  convenient,  filled 
by  the  legislature  ;  either  directly,  or  in  a  mode  to  be. 
prescribed  by  law.  Almost  all  the  offices  were  then 
held  by  men  who  were  disqualified  to  hold  office  by 
the  very  terms  of  the  constitution   itself  as  originally 
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187a     f  rame(L     It  was  contemplated   tliat  there  would  be  a 
Term.    ^®^  short  interval  between   the  adoption  of  the  eon- 

"  stitution  and  a  session  of  the  legislature  under  it,  when 

Bichmiid  all  the  offices  could  at  once  be  filled.  The  convention 
J^^  closed  its  labors  on  the  17th  day  of  April  1868  ;  and 
by  an  election  ordinance  then  enacted,  it  was  declared 
that  the  constitution  adopted  by  the  convention,  should 
be  submitted  for  ratification  on  the  2nd  day  ol  Jane 
1868,  to  the  voters  of  the  State  ;  that  an  election  ahoald 
be  held  at  the  same  time  and  places  for  mflmbWB  of 
the  general  assembly  and  for  ail  State  ofioera  to  be 
^elected  by  the  people  nnder  the  oonstitotiott  ;  that 
the  officers  elected  should  ehter  upon  the  duties  of  the 
offices  for  which  they  are  chosen  as  soon  cts  elected  and 
qiuxlijied  in  compliance  with  the  provisions  of  the  con- 
stitution, and  should  hold  their  respective  offices  for 
the  term  of  years  prescribed  by  the  constitution,  count- 
ing from  the  1st  day  of  January  next,  and  until  their 
successors  are  elected  and  qualified.  And  that  the 
general  assembly  elected  under  said  ordinance  should 
assemble  at  the  capitol  in  the  city  of  Kichmond  on  the 
24th  of  June  1868  :  And  the  commanding  general  was 
requested  to  enforce  the  said  ordinance.  Ehd  all  these 
things  been  done  as  contemplated,  the  legislature,  which 
would  doubtless  have  been  composed  of  many  if  not 
most  of  the  persons  who  composed  the  convention, 
would  probably  have  filled  at  once,  by  a  new  elec- 
tion or  appointment,  all  the  remaining  offices  of  the 
Commonwealth,  and  provided  that  the  officers  so  elected 
or  appointed  should  discharge  the  duties  of  their  re- 
spective offices,  ^^from  their  first  appointment  and 
qualification,"  as  provided  in  the  constitution  in  regard 
to  the  judges,  or  <^as  soon  as  elected  and  qualified,  ^^  as 
provided  in  the  election  ordinance,  in  regard  to  mem- 
bers of  the  general  assembly  and  all  State  officers  to 
be  elected  by  the  people  under  the  constitution.  And 
thus  the  ship  of  state  would  have  set  out  on  her  new 
voyage  with  an  entirely  new  crew. 
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If  we  be  right  in  this  view,  then  it  follows,  that  not     iwa 
only  is  tiiere  nothing  in  that  part  of  the  enabling  act    ^rm. 

now  under  consideration  opposed  to  anything  in  the 

constitution,  but  it  is  in  conformity  with  the  intention  Richmiid 
of  the  f  ramers  of  that  instrument.  Mayor- 

^  alty  case. 

We  are  therefore  of  opinion,  that  so  much  of  the  ena- 
bling act  as  authorizes  the  appointment  of  councilmen 
and  mayors  of  the  cities,  is  constitutional. 

As  to  the  argument  that  the  enabling  act  itself  con- 
firms the  title  of  the  incumbents  in  office  ;  a  sufficient 
answer  is,  that  whatever  right  or  title  that  act  may 
give  is  expressly  limited  by  its  terms,  and  extends  no 
longer  than  the  period  when  the  legislature  might 
otherwise  provide ;  and  they  did  otherwise  provide  by 
the  enabling  act,  in  regard  to  the  appointment  of 
councilmen  and  mayors  of  the  cities. 

And  as  to  the  argument  founded  on  the  supposed 
general  principle  of  law,  <<that  a  change  in  the  organic 
constitution  of  government  does  not  vacate  the  old 
offices  until  successors  are  duly  qualified  ;'^  the  answer 
is,  that  even  admitting  this  to  be  so,  ^^successors  are 
duly  qualified,"  within  the  meaning  of  this  proposition, 
whenever  persons  appointed  to  fill  the  offices  by  the 
legislative  power  of  the  new  government  are  duly  quali- 
fied. 

The  incumbents  of  office  at  the  time  of  an  orgimic 
change  of  government,  continuing  to  hold  over  after 
such  change  (in  the  absence  of  a  provision  of  the  new 
constitution,  or  of  an  act  of  the  legislature  of  the  new 
government  giving  them  such  authority),  hold  by  suf- 
ferance only  and  upon  a  principle  of  public  necessity 
or  convenience,  not  in  virtue  of  any  individual  or  pri- 
vate right.  They  cannot  set  up  any  claim  against  the 
legislature,  which  has  ample  power  to  put  an  end  to 
their  official  authority  at  any  time,  and  appoint  others 
to  take  their  places,  subject  only  to  any  constitutional 
restrictions  which  may  plainly  appear  to  exist. 
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iwa  We  have  now,  we  believe,  noticed  all  the  gronndfi 

.^^!^    taken  in  argument  by  the  counsel  in  this  case,  unless 

it  be  the  ground,  that  by  reason  of  what  are  called 

Richmond  *'the  fundamental  conditions,"  on  which  the  State  was 
^^^^^'  admitted  to  representation  in  congress,  we  have  only 
advanced  from  t^provrnwial  to  9^  provincial  State,  and 
have  not  yet  gotten  back  to  our  original  position  as  one 
of  the  sovereign  States  of  the  Union.  What  may  be 
the  meaning  and  effect  of  those  conditions,  is  a  ques- 
tion which  does  not  arise  in  this  case,  as  we  have  en- 
deavored to  show  that  the  right  of  the  old  incumbents 
to  continue  to  hold  their  offices  is  not  made  one  of 
those  conditions.  It  may  not,  however,  be  out  of  place 
to  say,  that  we  regard  Virginia  as  one  of  the  sovereign 
States  of  the  Union,  and  as  the  co-equal  in  every  re- 
spect of  Massachusetts,  New  York,  Pennsylvania,  or 
any  of  the  Old  Thirteen. 

We  have  delivered  a  very  long  opinion  in  these  cases, 
not  because  we  have  had  any  doubt  or  difficulty  in  de- 
ciding them,  but  because  of  the  great  importance  of  the 
question  involved,  the  ability  and  earnestness  with 
which  it  has  been  discussed,  and  the  excitement  which 
it  was  produced.  If  our  decision  shall  have  the  effect 
of  settling  the  question,  and  restoring  peace  and  quiet 
to  the  city  of  Richmond,  we  will  rejoice  to  have  had  an 
agency  in  bringing  about  so  desirable  an  end. 

The  result  of  our  opinion  is,  that  on  the  17th  day  of 
March  1870,  under  and  by  virtue  of  the  act  of  the  gen- 
eral assembly,  approved  March  5th,  1870,  commonly 
called  *'the  Enabling  Act,"' Henry  K.  EUyson  became 
the  lawful  mayor  of  the  city  of  Richmond,  and  has 
ever  since  been,  and  is  yet,  such  mayor  ;  that  the  peti- 
tioner, Archibald  Dyer^-  was  lawfully  required  by  said 
Ellyson,  as  such  mayor,  to  give  bail,  as  mentioned  in 
the  petition  of  said  Dyer,  who  is  therefore  lawfully  in 
the  custody  of  William  E.  Martin,  as  such  bail ;  that 
George  Chahoon  has  not  been  mayor  of  said  city  since 
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the  8aid  Elljson  became  lawful  mayor  as  aforesaid,  and      isto. 
had  no  authority  to  issue  the  warrant  of  commitment, 
mentioned  in  the  petition  of   John  Henry  Bell,  whose 
imprisonment  is  therefore  unlawful  ;  and  that  the  said  Richmnd 
petitioner,  Dyer,  must  be   remanded  to  the  custody  of  ^ayor- 
his  said  bail,  and  the  said  petitioner.  Bell,  must  be  dis- 
charged from  imprisonment. 

The  judgment  is  as  follows  : 

This  day  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  petitions,  writs 
of  habeas  corpus,  and  returns  thereon,  an  agreed 
statement  of  facts  filed,  and  the  arguments  of  counsel  in 
these  cases,  is  of  opinion,  for  reasons  stated  in  writing, 
and  filed  with  the  papers,  that  so  much  of  the  act  of  the 
general  assembly  approved  March  5th,  1870,  commonly 
called  the  Enabling  Act,  as  provides  for  the  appoint- 
ment of  councilmen  or  trustees,  and  mayors  and  other 
officers  of  cities  and  towns,  is  constitutional ;  that  on 
the  17th  day  of  March  1870,  by  a  due  appointment 
And  qualification  under  the  said  act,  Henry  K.  Ellyson 
became  the  lawful  mayor  of  the  city  of  Richmond, 
and  has  ever  since  been,  and  is  yet,  such  mayor  ;  that 
he  had  authority  as  such  to  require  the  petitioner, 
Archibald  Dyer,  to  give  bail,  as  mentioned  in  the  peti- 
tion of  said  Dyer,  who  is  therefore  lawfully  in  the  cus- 
tody of  William  E.  ^Martin  as  such  bail ;  and  that 
Creorge  Chahoon  has  not  been  mayor  of  said  city  since 
the  said  Ellyson  became  lawful  mayor  as  aforesaid,  and 
had  no  authority  to  issue  the  warrant  of  commitment 
mentioned  in  the  petition  of  John  Henry  Bell,  who  is 
therefore  detained  without  lawful  authority.  It  is 
therefore  ordered  that  the  said  Archibald  Dyer  be  re- 
manded to  the  custody  of  his  said  bail,  and  that  the 
said  John  Henry  Bell  be  discharged  from  imprison- 
ment. 
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187a 
^^^  Jones  v.  Tatum. 

Absent  Christian,  J.* 

Maj23. 

T,  conveyed  to  H.  B.  &  J.  B.  ninety  acres  of  land  in  trust  for 
his  wife  for  life,  and  at  her  death  to  their  children,  with  a 
power  of  appointment  by  will  to  the  wife,  which  she  did  not 
make.  After  the  death  of  T.  and  his  wife,  four  of  their  chil- 
dren beings  of  ag^e,  file  their  bill  against  the  other  two  who  were 
infants  of  the  ag-e  of  seventeen  and  nineteen  years,  asking- 
f  or  a  sale  of  the  land.  There  was  a  decree  directing^  the  land 
to  be  sold,  and  it  was  sold,  partly  on  a  credit,  and  the  sale  was 
confirmed.  The  purchaser  having  failed  to  make  the  last 
payment,  a  rule  was  made  on  him  to  show  cause  why  the 
land  should  not  be  sold  to  pay  the  balance  of  the  purchase 
money.  He  appeared  and  filed  an  affidavit  objecting  to  the 
title,  that  the  trustees  H.  B.  &  J.  B.  had  not  been  parties  to 
the  suit,  and  that  there  was  but  89  acres  of  land.  J.  B.  de- 
scribing himself  as  surviving  trustee,  executed  a  release 
deed,  which  was  filed  in  the  suit.  A  sale  was  decreed,  and 
the  purchaser  appealed.    Hei«d: 

1.  Quere.  Whether  under  the  Virginia  statute  of  uses,  the 
trust  having  ended,  the  legal  title  was  in  the  trustees.  But 
if  it  was,  and  they  should  have  been  parties,  the  sale  hav- 
ing been  made  and  confirmed,  and  the  purchaser  in  quiet 
possession,*  the  deed  of  release  of  the  surviving  trustee 
cured  the  defect. 

2.  Though  the  tract  was  described  as  containing  ninety  acres^ 
it  was  a  sale  in  gross  and  not  by  the  acre,  and  the  purchaser 
is  not  entitled  to  an  abatement   from  the  purchase  money. 

3.  If  the  facts  stated  by  the  purchaser  would  entitle  him  to  an 
abatement  from  the  purchase  money,  the  facts  not  being* 
proved  he  is  not  entitled  to  it. 

4.  The  decree  having  directed  the  commissioner  to  give  secur- 
ity, and  to  pay  the  money  coming  to  the  infants  to  their 
guardian,  the  purchaser  paying  to  the  commissioner  in  pur- 

*He  decided  the  case  in  the  court  below. 
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suance  of  the  decree,  is  exonerated  from  liability  for  its  ism 

proper  disposition,  and  cannot  object  to  the  decree  on  that  April 

g-round.  Term. 


5.  No  objection  having  been  made  in  the  court  below,  that  it     jones 
was  not  shown  that  J.  B.   was  the  surviving  trustee,  that        v. 
question  cannot  be  made  in  this  court.  Tatum. 

6.  The  purchaser  having  resisted  the  decree  for  a  resale,  and 
taken  an  appeal  from  a  former  decree  in  the  cause,  was 
properly  subjected  to  pay  the  costs  of  the  proceedings 
under  the  rule. 

This  is  an  appeal  by  a  purchaser  at  a  judicial  sale 
from  a  decree  requiring  him  to  pay  the  balance  of  the 
purchase  money.  The  facts  of  the  case,  so  far  as  it  is 
materiftl  to  state  them,  are  as  follows  : 

On  the  26th  day  of  April  1866,  four  of  the  six  Ta- 
tums  being  adults,  filed  their  bill  against  the  remain- 
ing two  who  were  infants,  in  the  Circuit  court  of  the 
county  of  Heqrico,  in  which  they  stated,  that  on  the 
3l8t  day  of  May  1843,  Theophilus  Tatum,  of  the  said 
county,  executed  a  deed  which  was  duly  recorded,  con- 
veying to  Henry  Branch  and  James  M.  Boyd,  among 
other  things,  a  tract  of  land  in  the  said  county,  contain- 
ing ninety  acres,  adjoining  the  Tree  Hill  tract  and  the 
land  of  William  B.  Kandolph  and  others,  in  trust  for 
the  use  of  his  wife,  AnnaD.  Tatum,  during  hep  life,  and 
at  her  death  to  her  children  then  living,  and  the  de- 
scendants of  any  who  might  be  dead,  with  a  power  of 
appointment  by  will  to  the  said  Anna  D.  Tatum  ;  who, 
by  a  paper  executed  by  her  in  the  form  of  a  will,  de- 
vised the  property  to  the  said  Theophilus  Tatum  for 
life,  but  made  no  further  appointment.  That  the  said 
Anna  D.  Tatum  died  in  October  1865,  survived  by  her 
husband,  the  said  Theophilus  Tatum,  and  six  children, 
who  were  the  plaintiffs  and  defendants  in  the  suit,  and 
her  only  heirs  at  law,  one  of  the  defendants  being  nine- 
teen years  old  and  the  other  seventeen  years  old.  The 
said  Theophilus  died  on  the  13th  day  of  November 
1866,  about  a  month  after  the  death  of  his  said  wife. 
46 
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07a     That  the  will   of  said  Anna  D.  ^atam  had  never  been 

^^^^     admitted  to  record,  for  the  reason,    that  both  the  wit- 
Term.  '  ' 

nesses  were  dead,  and  their  handwriting  could  not  be 

^^  proved.  But  it  was  a  matter  of  no  importance,  as  the 
Tatum.  title  to  the  said  land  was  then  in  the  same  persons, 
either  with  or  without  the  will.  That  upon  the  death 
of  the  said  Anna  D.  Tatum  and  Theophilos  Tatom, 
the  trust  created  by  the  said  deed  was  fully  executed, 
and  ceased,  and  the  title  to  the  said  land  vested  abso- 
lutely in  the  said  surviving  children.  The  said  deed, 
and  the  said  will,  marked  A  and  B,  were  exhibited  with 
the  bill.  That  the  said  land,  consisting  of  ninety  acres, 
and  being  divisible  among  six  persons,  could  not  be 
divided  in  kind  without  manifest  injury  to  the  interest 
of  all  parties  ;  so  that  a  sale  was  absolutely  necessary 
for  an  equal  and  judicious  partition  of  the  same.  And 
that  such  sale  could  not  be  made  without  the  aid  of  a 
court  of  equity,  because  two  of  the  distributees  are 
minors,  and  incapable  in  law  of  giving  their  consent, 
though  capable  in  fact  of  deciding  prudently  with  re- 
spect to  their  interests,  and  desiring  the  said  sale  to  be 
made.  The  plaintiffs  therefore  prayed  that  the  said 
land  might  be  sold,  and  the  proceeds  of  sale  divided  ac- 
<5ording  to  the  rights  of  the  parties  respectively  ;  and 
for  general  relief. 

In  the  said  deed  exhibited  with  the  bill,  the  said  land 
is  described  as  ^  'containing  ninety  acres,  be  the  same 
more  or  less,"  and  its  situation  and  boundaries  are  very 
minutely  described. 

On  the  same  day  on  which  the  bill  was  filed,  a  guar- 
dian ad  litein  was  assigned  to  the  infant  defendants,  and 
filed  their  answer,  and  the  said  infants  themselves,  by 
leave  of  the  court,  filed  an  answer  in  proper  person,  in 
which  they  said  they  believed  the  allegations  of  the  bill 
to  be  true,  and  expressed  a  desire  that  the  said  land 
might  be  sold  for  a  division.  And,  thereupon,  it  was 
decreed   that   a  conmiissioner  of  the  court  should  en- 
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quire,  ascertain  and  report : — Ist,  whether  either  of  isw. 
the  parties  entitled  to  distribution  in  the  land  would  Tenn. 
accept  the  same,  and  pay  therefor  to  the  other  parties 
such  sums  as  their  interest  might  entitle  them  to ;  2ndly, 
whether  partition  of  the  said  land  could  be  conven- 
iently made  among  the  parties  entitled  ;  and  3rdly, 
whether  the  interests  of  the  persons  entitled  to  the  said 
land  would  be  promoted  by  a  sale  thereof. 

A  day  or  two  after  that  decree  was  made,  commis- 
sioner J.  H.  Sands  proceeded  to  execute  the  same  by 
taking  the  depositions  of  two  witnesses  upon  interrog- 
atories agreed  to  by  the  guardian  adlitem^  and  made  a 
report: — 1st,  that  partition  could  not  be  conveniently 
made  of  the  real  estate  in  the  bill  mentioned  ;  2nd, 
that  no  party  was  able  or  willing  to  take  the  entire 
subject,  and  pay  therefor  to  the  other  parties  such  sums 
of  money  as  their  interest  therein  might  entitle  them  to ; 
and  3rd,  that  the  interests  of  those  who  were  entitled  to 
the  subject  or  its  proceeds,  would  be  promoted  by  a  sale 
of  the  entire  subject.  The  depositions  of  the  witnesses, 
which  were   returned  with  the  report,  fully  sustain  it. 

On  the  30th  day  of  April  1866,  the  cause  came  on 
by  consent  to  be  heard  on  the  papers  formerly  read,  and 
the  report  of  the  said  commissioner,  to  which  there 
was  no  exception,  and  the  court  decreed  that  William 
H.  Tatum,  who  was  appointed  commissioner  for  that 
purpose,  should  proceed,  after  giving  at  least  ten  days' 
notice  of  the  time,  place  and  terms  of  sale,  by  adver- 
tisement in  one  or  more  newspapers  of  the  city  of  Rich- 
mond, to  sell,  at  public  auction,  to  the  highest  bidder, 
the  land  in  the  bill  mentioned,  for  cash  as  to  one-fourth 
of  the  purchase  money,  and  upon  a  credit  of  six,  twelve 
and  eighteen  months,  with  interest  from  the  day  of 
sale,  as  to  the  balance,  taking  from  the  purchaser  nego- 
tiable notes,  well  endorsed,  for  the  credit  payments, 
and  retaining  the  title  until  a  deed  should  be  ordered 
by  the  court  to  be  made.     The  said  commissioner  was 
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187a      directed  to  report  his  proceedings  and  return  the  said 
Terai.    i^otes  to  the  court.     But  he  was  not  to  have  authority 
■  to  act  under  the  said  decree  until  he  should  have  en- 
tered into  bond  with  good  security  before  the  clerk  of 
the  court,   in  a  penalty  of  six  thousand  dollars,  condi- 
tioned according  to  law. 

On  the  26th  day  of  October  1866,  a  report  of  the  said 
commissioner  of  sale  was  returned  and  filed,  from 
which  it  appears  that  in  pursuance  of  the  said  decree  of  , 
the  30th  of  April  1866,  he  did,  after  duly  advertising  the 
said  land,  sell  the  same  (reserving  a  grave  yard)  at  pub- 
lic auction,  on  the  premises,  on  the  28th  day  of  May 
1866,  when  the  appellant,  William  Jones,  became  the 
purchaser  for  the  sum  of  |4,750.  The  purchaser  de- 
siring it,  the  commissioner  received  from  him  $2,000  in 
cash,  leaving  due  $2,750.  The  purchaser  executed  his 
notes  at  6, 12  and  18  months  for  the  deferred  payments. 
The  first  note  for  $386  25  (interest  added),  being  the 
residue  of  the  first  two  .paynients,  after  deducting  the 
cash  ($2,000)  paid;  the  second  at  12  months,  for 
$1,258  75;  and  the  third  at  18  months,  for  $1,294  38. 
The  commissioner  further  reported,  that  after  deduct- 
ing the  cost  of  the  suit  up  to  that  time,  and  the  charge.* 
of  sale,  from  the  cash  payment,  there  remained  in  his 
hands  for  distribution  the  sum  of  $1,838  15,  of  which 
each  party  was  entitled  to  one-sixth;  and  that  he  bad 
not  returned  the  notes,  but  retained  them,  to  deposit  in 
bank  for  collection.  Annexed  to  the  report  was  a 
statement  of  an  account  of  the  transaction. 

On  the  5th  day  of  November  1866,  the  cause  again 
came  on  to  be  heard  by  consent,  upon  the  papers  for- 
merly read,  and  the  said  report  of  commissioner  Ta- 
tura,  to  which  there  was  no  exception  ;  upon  consider- 
ation whereof,  the  court  confirmed  the  said  report,  and 
directed  the  said  commissioner  to  pay  over  the  fund  in 
his  hands  to  the  parties  entitled  thereto;  that  is,  $300  to 
each  of  the  six  distributees,  paying  the  portion  of  each  of 
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the  infant  defendants  to  his  legally  qualified  guardian^      ism 
and  retaining  in  his  hands  the  balance  of  thirty-eight    ^^ 

dollars  and  fifteen  cents  to  meet  future  costs  of  the  suit, 

and  to  be  accounted  for  thereafter  in  a  decree  for  fur-       y. 
ther  distribution.     And  the  commissioner  was  further   '^''*™- 
directed  to  deposit  the  notes  of  the  purchaser  for  the 
deferred  payments  in  some  bank  of  the  city  of  Rich- 
mond, when  necessary,  in  order  to  their  collection,  and 
report  his  further  action  to  the  court. 

No  other  proceeding  was  taken  in  the  case  until  the 
28th  day  of  April  1868,  when  another  report  of  com- 
missioner Tatum,  dated  on  the  18th  of  that  month,  was 
returned  and  filed.  The  said  commissioner  stated 
therein,  that  since  his  last  report  in  the  case,  the  pur- 
chaser, Jones,  had  paid  in  full,  the  bond  of  $386  25, 
and  had  paid  |1,068  75  in  part  of  the  bond  for 
11,258  75  falling  due  on  the  28th  of  May  1867,  and 
had  paid  nothing  more.  That  there  then  remained 
unpaid  a  balance  of  $190  on  the  bond  for  $1,258  75, 
and  the  whole  of  the  bond  for  $1,294  38,  due  28th 
November  1867.  That  he,  the  commissioner,  had  ap- 
plied repeatedly  to  the  said  Jones  to  pay  the  balance 
due,  but  hitherto  without  avail.  That  the  said  Jones 
had  several  times  stated  that  the  title  to  the  land  sold 
him  was  defective,  and  he  was  not  bound  to  pay.  And 
that  he,  the  commissioner,  believed  the  title  to  be  un- 
questionable, and  he  invoked  the  exercise  of  the  power 
of  the  court  to  compel  payment. 

On  the  same  day  on  which  that  report  was  filed,  to 
wit :  The  28th  day  of  April  1868,  the  cause  came  on 
again  to  be  heard  by  consent,  on  the  papers  formerly 
read  and  the  said  report ;  whereupon,  on  the  motion  of 
the  plaintilBfs,  it  was  ordered,  that  unless  the  said  pur- 
chaser, Jones,  should  show  cause  to  the  contrary  on  the 
1st  day  of  May  1868,  having  been  first  served  with  a 
copy  of  the  said  order,  the  said  commissioner  should 
proceed,  at  the  risk  and  cost  of  the  said  Jones,  to  resell 
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igTo.  the  said  land  to  the  highest  bidder  at  public  auctioii, 
for  cash  as  to  so  much  as  will  be  sofficient  to  pay  the 
-  costs  and  charges  of  the  said  sale  and  the  costs  of  the 
proceeding  under  the  said  order,  and  to  pay  in  full  the 
balance,  principal  and  interest,  due  upon  the  bonds  exe- 
cuted by  the  said  Jones  to  the  said  commissioner  for 
the  purchase  money  of  the  said  land  under  the  sale 
theretofore  made  to  said  Jones ;  and  for  the  balance^ 
upon  such  terms  as  the  said  Jones  might  prescribe  ;  or, 
upon  his  failure  to  prescribe,  upon  six  and  twelve 
months'  credit,  for  negotiable  notes,  with  interest  from 
the  day  of  sale,  well  endorsed,  and  retaining  the  title  to 
secure  their  payment.  The  commissioner  was  directed 
to  give  at  least  sixty  days'  notice  of  the  time,  place  and 
terms  of  said  sale  in  some  newspaper  published  in  Rich- 
mond. But  if  the  said  Jones,  at  any  time  before  the 
expiration  of  the  said  sixty  days,  should  pay  to  the 
said  commissioner  all  costs  and  charges  which  might 
have  accrued  or  been  incurred  by  reason  of  said  order, 
and  should  also  pay  in  full  the  balance,  principal  and 
interest,  which  should  be  due  upon  his  said  bonds;  then 
thesaid  commissioner  was  directed  not  to  make  such 
sale,  but  to  execute  and  deliver  to  the  said  Jones,  a 
deed  with  special  warranty  for  the  said  land.  And  the 
commissioner  was  directed  to  report  his  proceedings  to 
the  court. 

A  copy  of  this  order  was  served  on  the  said  Jones 
on  the  30th  of  April  1868,  and  evidence  of  such  serv- 
ice was  returned  and  filed  with  the  papers  in  the 
cause. 

On  the  1st  day  of  May  1868,  an  aflSdavit  of  the  said 
Jones  was  received  and  filed.  In  this  aflSidavit  the 
affiant,  after  setting  out  the  facts  in  regard  to  the  sale, 
the  part  payment  of  the  purchase  money,  and  the 
balance  due  thereon,  stated,  that  before  the  last  pay- 
ment became  due  he  negotiated  a  loan  of  |2,260,  which 
one  Sanford  of  New  York  agreed  to  advance  on  said 
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land,  to  be  secured  by  deed  of  trust  thereon,  upon  ism 
being  furnished  with  an  abstract  of  good  title  thereto ;  ^^^ 
that  as  he  depended  on  said  land  as  a  means  to  pay 
said  balance,  he  at  once  employed  J.  H.  Sands  as  his 
attorney  to  examine  said  title,  who,  upon  doing  so,  re- 
ported the  same  defective,  for  that  the  legal  title  was 
outstanding  in  Branch  and  Boyd  (the  trustees  in  the 
deed  of  trust  of  the  31st  day  of  May  1843,  aforesaid), 
and  that  they  were  not  parties  to  the  suit  under  a 
decree  in  which  said  land  was  sold,  and  also  that  said 
land,  sold  as  containing  ninety  acres,  only  contained 
eighty-nine  acres,  as  appeared  from  the  deed  and  com- 
missioner's books  of  the  county  of  Henrico ;  that  the 
tax  bills  also  show  only  eighty-nine  acres;  that  he  is 
himself  a  practical  surveyor,  and  upon  measuring  said 
land  finds  that  it  contains  only  88  37-100  acres ;  that  the 
foregoing  are  the  reasons  why  said  balance  has  not 
been  paid ;  that  he  purchased  said  land  for  a  nursery 
and  has  expended  on  it  and  the  growth  of  plants  and 
trees,  over  $3,000;  that  the  value  of  said  plants  and 
trees  alone  will  amount  to  five  or  six  thousand  dollars 
at  the  fall  of  the  leaf,  and  to  remove  the  same  before 
the  fall  planting,  would  result  in  utter  loss  to  him 
of  the  whole ;  that  it  was  by  no  fault  of  his,  but 
through  the  fault  of  irregularities  in  the  proceedings 
in  said  partition  suit,  that  said  last  payment  was  not 
made ;  that  the  parties  must  take  time  to  cure  such 
defects  by  making  the  proper  parties  to  said  suit,  so  as 
to  perfect  the  title,  and  thus  enable  him  to  borrow 
the  money  on  the  land  ;  that  besides,  no  one  but  him- 
self is  affected  by  the  delay,  because  one  of  the  six 
heirs  is  a  minor  and  will  not  be  of  age  for  many  years, 
whose  share  amounts  to  more  than  half  of  the  balance 
of  said  purchase  money  now  unpaid,  and  could  not  be 
used  by  the  guardian,  or  be  better  secured  or  invested  ; 
that  there  may  be  liabilities  outstanding  against  the 
said  trastees,  who  hold  the  legal  title ;  that  if  a  sale 
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1870.     were  made  with  these  defects  of  title,  it  would  be  ruin- 
Term.    ^^^  ^  b^9  ^^^  relief  from  which  he  dow  seeks  at  the 


hands  of  the  court ;  and  that  he  asks  that  said  title  be 

Jones 

V.       perfected  and  the  deficiency  in  the  land  be   allowed 


Tatum. 


him  before  he  is  decreed  to  pay  the  said  balance. 

On  the  6th  day  of  May  1868,  there  was  filed  in  the 
suit  a  deed,  bearing  date  the  20th  day  of  April  1868, 
executed  by  Robert  H.  Branch,  surviving  trustee  under 
the  deed  of  trust  from  Theophilus  Tatum,  of  the  31st 
day  of  May  1843  aforesaid  ;  and  also  by  the  said  Wil- 
liam H.  Tatum,  commissioner  as  aforesaid,  whereby 
the  said  Branch,  with  the  assent  of  the  said  commis- 
sioner, granted,  released,  and  confirmed  to  the  said 
Jones,  his  heirs  and  assigns,  the  tract  of  land  aforesaid, 
freely  and  absolutely,  discharged  from  the  said  trust, 
and  all  the  estate,  right,  title  and  interest  of  him  the 
said  Branch,  trustee  as  aforesaid,  in  or  to  the  same. 
This  deed  was  duly  certified  for  record  as  to  both  of 
the  parties  who  executed  it.  And  on  the  same  6th  day 
of  May  1868,  the  cause  came  on  again  for  decision 
upon  the  papers  formerly  read,  and  upon  the  rule  en- 
tered in  the  cause  on  the  28th  day  of  April  1868,  re- 
turned executed,  the  answer  of  William  Jones  thereto 
filed  (to  wit,  his  affidavit  aforesaid),  and  the  deed  of 
release  aforesaid.  Upon  consideration  whereof,  the 
court  being  of  opinion  that  the  said  Jones  had  not 
shown  any  sufficient  cause  why  he  should  not  be  re- 
quired to  perform  his  contract  for  the  purchase  of  the 
said  land,  made  the  said  rule  absolute,  and  decreed 
that  the  said  commissioner  should  proceed  to  execute 
the  decree  entered  in  the  cause  on  the  28th  day  of  April 
preceding  as  aforesaid,  with  this  addition  thereto,  that 
if  the  said  Jones  should,  before  the  expiration  of  the 
sixty  days  as  provided  for  in  said  decree,  make  the  pay- 
ments therein  specified,  then  the  said  commissioner, 
along  with  the  deed  to  be  executed  by  him  to  the  said 
Jones,  should  also  deliver  to  the  said  Jones  the  deed  of 
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Telea^e  aforesaid,   which  he  was  authorized  to  with-     isro. 

April 
Term. 


Jones 

V. 

Tatum. 


draw  from  the  papers  of  the  cause  for  that  purpose.         ^^^^ 

From  this  decree,  or  rather  from  the  three  decrees  of  - 
November  5th,  1866,  and  April  28th,  and  May  6th, 
1868,  the  said  Jones  prayed  for  an  appeal  to  the  Dis- 
trict court  held  at  Williamsburg,  which  was  accordingly 
allowed.  The  District  court  affirmed  the  decrees  of 
the  Circuit  court,  and  from  the  decree  of  the  District 
court,  the  said  Jones  prayed  for  and  obtained  an  appeal 
to  this  court. 

StegeVy   Williams  9LVidi  Sands ^  for  the  appellant: 

1.  Confessedly  the  title  was  not  good  when  the  sale 
was  made. 

(a.)  The  trustees  were  not  parties  to  the  suit.  The 
trusts  were  of  a  special  character,  and  required  the 
presence  of  the  trustees  to  see  the  fair  administration 
of  the  subject.  Infants'  property  being  sold,  every  fidu- 
ciary interested  in  the  property  should  have  been  repre- 
sented and  before  the  court. 

(J.)  The  attempt  to  supply  the  title  by  the  release  of 
one  of  the  trustees  will  not  suffice.  The  court  will  not 
<;ompel  a  purchaser  to  take  a  doubtful  title.  Though 
the  court's  opinion  should  be  in  favor  of  the  title,  the 
purchaser  ought  not  to  be  compelled  to  take  it  if  there 
were  reasonable  doubts  of  its  sufficiency.  Pyrlce  v. 
Waddingham^  17  Eng.  L.  &  E.  R.  534;  Collardy. 
Sampson,  21  Id.  352.      1  Sugd.  Vend.  455. 

2.  The  appellant  has  sustained  serious  damage  by  the 
defect  of  title.  After  having  paid  the  cash  instalment 
of  the  purchase  money  and  others,  amounting  to  $2,000, 
tind  expended  tipwards  of  $3,000  in  improvements,  and 
when  in  treaty  to  settle  the  whole  purchase  money  by 
effecting  a  loan  upon  the  faith  of  the  property  itself,  he 
is  arrested  by  a  defect  of  title  discovered  by  the  coun- 
sel who  examined  the  title.  This  defect  of  title,  con- 
fessed by  the  parties,  has  resulted  thus  in  serious  loss 
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1870.     to   the  appellant.     To  force  the  title  upon  hun  now, 
^^^^    would  be  to  make  the  parties  to  the  suit  profit  by  their 
own  wrong.     The  appellant  asks  that  the  defects  may 
be  cured  and  himself  protected  in  the  premises. 

3.  The  doubt  about  the  title  necessitates  the  appeal. 
The  costs  should  be  borne  by  the  appellees — not  by  the 
appellant. 

4.  Clearly  the  Circuit  court  should  have  directed  the 
purchase  money  to  have  been  invested,  so  as  to  protect 
the  appellant;  or  have  required  security  for  the  faithful 
application  of  the  proceeds  of  the  infants'  share.  Sess. 
Acts  1865-66,  pp.  167-8.  The  direction  of  payment  to 
the  guardians  was  clearly  improper. 

5.  The  decree  asked  for  by  the  appellant  is  this:  A 
direction  that  the  trustees  and  all  other  necessary  par- 
ties should  be  made  parties  to  the  suit;  a  direction  that 
the  proper  abatement  should  be  made  to  the  appellant 
for  the  defect  in  the  quantity  of  the  land;  and  with  this 
view,  that  the  cause  be  referred  to  a  commissioner  to 
ascertain  how  much  land  the  parties  in  the  suit  have 
title  to;  that  the  decrees  of  the  Circuit  court  be  cor- 
rected, and  the  shares  of  the  infants  be  properly  in- 
vested and  secured  ;  and  thai  costs  be  awarded  the  ap- 
pellant. 

Griswold  <&  Griswold^  for  the  appellees: 

1.  The  proceeding  was  under  chap.  124  of  Code, 
p.   681. 

There  is  no  proof  of  any  deficiency.  And  the  defi- 
ciency claimed,  even  if  proved,  is  too  small  to  justify 
vacating  the  sale.  1  R.  C.  1819,  p.  335,  sec.  60;  Code 
1860,  ch.  112,  sec.  58,  p.  544;  Nelson  v.  Carrington^^ 
Munf .  332  ;  Nelson  v.  Matthews,  2  Hen.  &  Mun.  164; 
Neal  V.  Logcm,  1  Gratt.  14 ;  Jolliffe  v.  Hite,  1  Call  301. 
The  sale  was  in  gross.  Keyton^s  adm^x  v.  BrawfarcTs 
ex'^orsj  5  Leigh  39. 

The  trustees  were  not  necessary  parties.     None  are 
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necessary  parties  except  such  as  have  a  substantial  isto. 
material  interest.  2  Rob.  Pr.  (old  ed.)  262.  The  trus-  tc™. 
tees  had  no  such  interest.  The  trusts  were  fully  exe- 
cuted. They  held  merely  the  dry  legal  title.  They 
could  not  disturb  the  title  or  possession  of  the  appel- 
lant, and  were  bound  to  transfer  to  him  the  legal  title 
upon  his  application.  Hill  on  Trustees  278,  316 ; 
Suppt.  R.  C,  p.  159,  sec.  65;  Code  1860,  chap.  136, 
sec.  21,  p.  611;  Davis  y.  Teays  etals.^  3  Gratt.  283. 

It  is  too  late  for  the  appellant  to  claim  relief,  either 
because  of  any  defect  of  title,  or  of  any  irregularities 
in  the  proceedings.  It  was  incumbent  on  him  to  satisfy 
himself  that  the  title  was  good,  the  proceedings  regu- 
lar, and  all  proper  parties  were  before  the  court,  any 
make  his  objection  to  the  completion  of  the  sale  be- 
fore the  confirmation  of  the  commissioner's  report.  He 
will  not  be  entertained  in  any  complaint  after  such 
confirmation.  2  Daniel's  Ch.  Pr.  1456,  1460,  note  1 ; 
Threlkeld8\,  Campbell^  2 Gratt.  198;  WorshaviY.Hai^da- 
way^s  adjyi^r^  5  Gratt.  60  ;  Young'^ 8  adrri^ r  v.  Mc  Clung ^  9 
Gratt.  336 ;  Da7iiel  v.  Leitch,  13  Gratt.  195,  210,  212  ; 
Faulkner  v.  Davis^  18  Gratt.  651 ;  Cralle  v.  Meem^  8 
Gratt.  496. 

But  if  he  could  object  because  of  a  defect  of  title, 
he  could  not  be  discharged  from  his  contract  if  the  de- 
fect could  be  cured  within  a  reasonable  time.  And  in 
this  case  it  has  been  entirely  cured  by  the  deed  of  re- 
lease from  the  surviving  trustee.  Daniel  v.  Leitch^  supra ^ 
195,  213,  216  \ReevesY.  Dickey^  10 Gratt.  138  ;  Young's 
adrn'r  v.  McChing^  9  Gratt.  336. 

The  order  for  a  resale,  after  a  rule  to  show  cause, 
was  the  proper  remedy  of  the  appellee.  2  Daniel's  Ch. 
Pr.  1277-8  ;   ClarJcson  v.  Reed,  15  Gratt.  288. 

It  was  no  error  prejudicial  to  the  appellant  to  direct 
the  payment  of  the  money  to  the  guardian  of  the  in- 
fants, without  additional  security.  The  purchaser's 
title  cannot  be  affected  by  the  manner  in  which  the 
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187a     court  disposes  of  the  purchase  money.     He  has  nothing 
Tem.    ^  do  with  it.     Danidy,  Ldtck,  13  Gratt  195,  211. 

It  is  too  late  to  raise  the  question  as  to  Branch  being 

T.       the  surviving  trustee.   He  calls  himself  so  in  the  deed  of 
Tatum.    r^i^i^Q^^     jjq  contrary  suggestion  was  made  in  the  court 
below.     Claiming  relief  from  his  purchase,  the  anu$ 
was  on  the  appellant,  to  show  himself  entitled  to  it 

A  decree,  otherwise  right,  will  never  be  reversed  for 
error  in  awarding  costs.     Ashby  v.  E^er^  3  Rand.  165. 

MoNCURE,  P.,  after  stating  the  case,  proceeded: 

The  errors  assigned  in  the  petition  for  an  appeal  to 
the  District  court,  which  were  the  errors  relied  on  by 
the  counsel  for  the  appellant,  in  the  argument  of  the 
case  before  this  court,  are  : — 1st,  that  the  trustees  in  the 
deed  of  the  31st  day  of  May  1843,  should  be  made  par- 
ties to  the  suit ;  2ndly,  that  an  abatement  of  the  pur- 
chase money  should  be  made  for  the  alleged  deficiency 
of  one  acre  in  the  quantity  of  the  land  ;  3rdly,  that  the 
shares  of  the  infant  defendants  should  be  properly  in- 
vested and  secured ;  and  4thly,  that  the  appellant  was 
improperly  subjected  to  the  payment  of  costs,  as  he 
was  not  in  default.  I  will  proceed  to  consider  these 
supposed  errors  in  the  order  above  stated ;  and 

First,  that  the  trustees  aforesaid  should  be  made  par- 
ties to  the  suit. 

Whether  they  should  be  parties  to  the  suit,  or  rather 
should  have  been  parties  to  the  suit  at  the  time  of  its 
institution  or  not,  depends  upon  whether  they  had  then 
any  legal  title  to  the  land.  And  that  question  depends 
upon  another,  which  is,  whether,  by  our  statute  of  uses, 
the  legal  title  was  transferred  from  them  to  the  chil- 
dren of  Anna  D.  Tatum,  the  plaintiffs  and  defendants 
in  this  suit  at  the  time  of  her  death  in  October  1865,  or 
at  the  time  of  her  husband,  Theophilus  Tatum's  death, 
in  November  1865.  Certainly  such  title  would  have 
been  so  transferred  by  the  operation  of  the  English 
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statute  of  uses.     1  Lomax's  Dig.,  pp.  194-195,  marg.      isfro. 
There   seems   to  be  a  material  difference  between  the    ^^^ 


Jones 

T. 


English  statute  of  uses  and  ours  ;  and  it  may  be  doubt- 
ful whether  our  statute  would  have  that  effect.  Id.  and 
seq. ;  Bass  v.  Scott,  2  Leigh  356.  Our  statute  has  not  '^*^™' 
yet  been  judicially  construed,  except  that  in  the  case 
just  cited,  it  was  considered  as  not  extending  to  a  de- 
vise. If  the  trustees  in  this  case  had  any  title  to  the 
land  at  the  time  of  the  institution  of  the  suit,  it  was  a 
mere  dry  legal  title,  such  as  is  described  in  Hill  on 
Trustees,  pp.  316-317,  marg.  There  was  but  one  duty 
which  then  remained  for  them  to  perform,  and  that 
was,  to  convey  that  legal  title  to  the  plaintiffs  and  de- 
fendants in  this  suit,  who  were  seized  of  a  perfect 
equitable  title,  and  were  in  the  actual  possession  and 
enjoyment  of  the  estate.  If  these  trustees  had  refused 
to  perform  that  duty  on  request,  they  might  have  been 
compelled  to  do  so  by  suit,  and  would  have  subjected 
themselves  to  the  costs  of  the  suit.  Id.  278,  marg. 
They  could  not  have  charged  the  estate  by  any  act  or 
default  of  theirs,  and  could  not  have  recovered  posses- 
sion of  it  by  an  action  at  law  against  the  beneficiaries. 
Code,  ch.  135,  §  21,  p.  611.  It  is  not  strange  therefore 
that  the  counsel  who  drew  the  plaintiff's  bill  considered 
that  they  had  no  interest  in  the  subject  of  the  suit,  or 
at  least  not  such  an  interest  as  to  require  them  to  be 
made  parties.  But  all  the  facts  in  regard  to  the  title 
were  set  out  in  the  bill,  and  the  deed  of  trust  was  ex- 
hibited therewith,  so  that  the  court  might  see,  and  the 
purchaser  might  see,  the  precise  state  of  the  title.  No 
objection  was  made  by  the  purchaser  to  the  title,  nor  to 
any  supposed  defect  of  the  suit  in  not  making  the  ti*us- 
tees  parties,  until  long  after  the  report  of  sale  had  been 
confirmed,  the  purchaser  had  received  possession  of 
the  land,  had  paid  a  large  part  of  the  purchase  money, 
had  executed  his  notes  for  the  balance,  and  his  note  for 
the  last  deferred  payment  had  become  payable. 
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But  without  deciding  whether  this  objection  for  want 
of  parties,  would  have  been  valid,  even  if  made  by  the 
~  purchaser  before  the  confirmation  of  the  sale,  innch 
less  that  it  was  valid  when  made  for  the  first  time 
about  two  years  after  the  sale,  on  being  pressed  for  the 
payment  of  the  balance  of  the  purchase  money ;  I  am 
of  opinion  that  it  was  cured  by  the  deed  of  release 
which  was  executed  by  Robert  H.  Branc)),  surviving 
trustee,  under  the  said  deed  of  trust,  and  filed  in  the 
cause  when  the  last  decree  was  entered  therein.  Surely 
if  such  a  release  had  been  executed  before  the  suit  was 
brought,  it  would  have  been  unnecessary  and  improper 
to  have  made  the  trustees  parties ;  and  for  the  same 
reason,  it  was  unnecessary,  and  would  have  been  im- 
proper, to  amend  the  bill  and  make  them  parties  after  • 
that  release  was  executed  and  filed.  The  appellant 
says,  he  does  not  know  that  Branch  is  the  * 'surviving 
trustee,"  and,  that  '*if  it  be  a  fact  that  Boyd,  the  other 
trustee,  is  dead,  it  ought,  somehow,  to  have  been  prop- 
erly stated  in  the  pleadings  ;  it  certainly  is  not  a  fact 
of  which  the  court  will  take  judicial  notice."  The 
deed  of  release  recites  that  Branch  was  the  surviving 
trustee.  No  objection  was  made  to  it  in  the  court  be- 
low. It  was  not  there  pretended  by  the  purchaser  that 
Boyd  was  not  dead,  nor  did  he  call  for  proof  of  the 
fact,  or  ask  for  time  to  enquire  into  it  The  objection 
was  made,  for  the  first  time,  in  the  appellate  court ; 
and  it  then  came  too  late.  The  presumption  is,  that 
Boyd  was  dead  and  Branch  was  the  surviving  trustee, 
as  the  deed  recites.  I  am,  therefore,  of  opinion  that 
this  first  assignment  of  error  ought  to  be  overruled. 

Secondly,  that  an  abatement  of  the  purchase  money 
should  be  made  for  the  alleged  deficiency  of  one  acre 
in  the  quantity  of  the  land. 

The  tract  of  land  was  supposed  to  contain  ninety 
acres.  It  was  so  described  in  the  bill,  and  was  no  doubt 
so  described  in  the  advertisement  of  sale,  though  in  the 
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deed  of  trust,  which  was  filed  as  an  exhibit  with  the  isto. 
bill,  it  is  described  as  containing  ninety  acres,  ''be  the  ,^^^ 
same  niore  or  less. "  I  think  the  land  was  not  sold  by  the 
acre,  but  that  it  was  sold  by  the  tract  for  $4, 750,  which 
is  far  from  being  an  eqvimnltiple  of  the  supposed  num- 
ber of  acres.  The  boundaries  of  the  land  were  well 
defined,  and  are  minutely  set  out  in  the  deed  of  trust. 
There  appears  to  have  been  no  doubt  or  diflSculty  as  to 
any  of  the  corners  or  lines.  The  purchaser  no  doubt 
viewed  every  foot  of  it.  Being  a  small  tract,  he 
could  probably  stand  in  the  centre  and  see  all  of  it  at 
one  view.  He  was  a  practical  surveyor,  and  could  es- 
timate the  quantity  with  sufiicient  accuracy  to  be  satis- 
fied that  it  was  about  ninety  acres  ;  and  he  was  willing 
and  agreed  to  give  for  it  $4,750.  It  is  extremely  im- 
probable that  he  would  have  been  unwilling  to  give 
that  price  for  it  if  he  had  known  that  the  actual  quan- 
tity was  eighty-nine  instead  of  ninety  acres ;  or  that  the 
owners,  if  that  had  been  the  fact,  would  have  taken 
any  less  for  it.  The  improvements  were  valuable,  and 
worth  at  least  as  much  as  the  land.  The  purchaser 
called  for  no  survey,  even  supposing  that  he  had  a  right 
to  call  for  one  ;  but  paid  a  large  part  of  the  purchase 
money,  gave  his  notes  for  the  balance,  and  entered 
into  the  possession  and  enjoyment  of  the  land  ;  and  the 
sale  was  confirmed  by  the  court.  Being  a  practical  sur- 
veyor, he  knew  that  surveys  of  the  same  land  rarely,  if 
ever,  produce  precisely  the  same  quantity,  but  almost 
always  vary  to  some  small  extent,  on  account  of  the 
variation  of  instruments.  That  the  quantity  might 
vary  in  this  case,  one  way  or  the  other,  to  the  extent  o^ 
an  acre,  was  what  might  reasonably  have  been  and 
probably  was  expected.  But  it  was  as  fair  for  one  tis 
for  the  other.  The  purchaser  says,  he  afterwards  made 
an  experimental  survey  and  ascertained  the  deficiency 
to  be  an  acre  and  a  fraction.  Suppose  he  had  ascer- 
tained an  excess  to  that  extent  instead  of  a  deficiency. 
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Te™.    Would  he  have  been  held  liable  for  it  ?    Would  the  par- 


ties to  the  suit  have  thought  of  claiming   it  3    I  think 
V.       not.     Then  the  rule  ought  to  work  both  ways. 


Tatum. 


But  a  conclusive  answer  to  this  assignment  of  error 
is,  that  there  is  no  proof  in  the  record  that  the  alleged 
deficiency  exists.  The  fact  is  asserted  in  tiie  affidavit 
filed  by  the  purchaser,  nearly  two  years  after  the  sale, 
in  answer  to  the  rule  requiring  him  to  pay  the  balance 
of  the  purchase  money.  But  it  is  an  affirmative  alle- 
gation, the  proof  of  which  devolved  on  him  who  made 
it.  The  ground  on  which  alone  a  purchaser  in  such  a 
case  is  entitled  to  relief,  is  that  of  mbtake.  And  he 
must  clearly  prove  the  mistake,  especially  in  a  case  like 
this,  in  which  the  report  of  sale  has  been  confirmed, 
and  there  has  been  so  great  a  lapse  of  time,  and  so 
much  done  by  the  parties,  founded  on  the  assumption 
that  there  was  no  such  mistake.  Even  if  it  be  true,  as 
stated  in  the  affidavit,  that  the  quantity  of  the  land  is 
stated  as  89  acres  in  the  books  of  the  conmiissioner  of 
the  revenue  (of  which  however  there  is  no  legal  evi- 
dence), that  does  not  prove  the  real  quantity.  I  am 
therefore  of  opinion  that  this  second  assignment  of  er- 
ror ought  to  be  overruled. 

Thirdly,  that  the  shares  of  the  infant  defendants 
should  be  properly  invested  and  secured. 

The  sale  in  this  case  was  made  when  the  infant  de- 
fendants were  nearly  of  age :  one  of  them  being  nine- 
teen and  the  other  seventeen  ;  and  both  of  them  hav- 
ing answered  the  bill  in  proper  person  upon  oath,  ex- 
pressing a  desire  that  the  sale  should  be  made.  Their 
portions  of  the  cash  payment  were  decreed  to  be  paid,  and 
have  no  doubt  been  paid,  to  their  legally  qualified  guard- 
ians. The  balance  of  the  purchase  money  remaining 
unpaid  is  about  equal  to  the  amount  of  their  shares  of 
the  whole  purchase  money.  When  the  last  decree  in 
the  cause  was  made  requiring  the  purchaser  to  pay  the 
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balance  of  the  purchase  money,  one  of  these  two  in-      ism 
fant  defendants  had  probably  arrived  at  age,  and  the    ;^^^ 

other  is  no  doubt  now  of  age.     Certainly  it  is  the  duty 

of  the  court,  in  such  a  case  as  this,  to  see  that  an  in-  y. 
fant's  share  of  the  fund  is  secured,  as  required  by  the  '^*^^°^- 
Code,  chapter  124,  §  3,  page  581.  The  commissioner 
appointed  to  sell  the  land  in  this  case  was  required,  be- 
fore acting  under  the  decree,  to  enter  into  bond  with 
good  security  in  the  penalty  of  six  thousand  dollars, 
conditioned  according  to  law.  As  the  infants  would 
soon  be  of  age,  it  was  no  doubt  desired  by  them,  and 
thought  proper  by  the  court,  that  their  portions  of  the 
cash  payment  should  be  paid  to  their  legally  qualified 
guardians,  instead  of  being  loaned  out  or  otherwise  in- 
vested for  short  periods.  This  may  have  been  error  ; 
but  no  one  complains  who  has  any  right  to  complain  of 
it.  The  infant  defendants,  or  rather  the  defendants 
who  were  infants,  do  not  complain  of  it.  They  are  sat- 
isfied, no  doubt  because  they  have  received  their  mo- 
ney, or  the  full  benefit  of  it.  The  purchaser  has  no 
right  to  complain  of  it.  When  ho  paid  the  money,  in 
obedience  to  the  decree,  to  the  commissioner  of  the 
court,  who  was  authorized  to  receive  it,  and  who  had 
given  bond  with  good  security  for  its  faithful  applica- 
tion, he  thereby  discharged  himself  from  all  further 
liability  for  this  money,  and  the  proper  application  of 
it  devolved  upon  the  court.  It  is  settled  that  a  pur- 
chaser at  such  a  sale  is  not  answerable  for  any  disposi- 
tion which  the  court  may  make  of  the  purchase  money. 
Proton  V.  Wallace,  4  Gill  &  John.  R.  479  ;  Daniel  die. 
V.  Leitch^  13Gratt.  195,  211.  I  am  therefore  of  opinion 
that  this  third  assignment  of  error  ought  to  be  over- 
ruled. 

Foui*thly^and  lisistly,  that  the  appellant  was  improp- 
erly subjected  to  the  payment  of  costs  as  he  was  not 
in  default 

The  costs  here  referred  to  are  not  the  costs  of  the 
47 
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i87a      suit.     All  of  those  costs  which  had  been  incurred  down 
Terai.    *^  *'^®  time,  of  the  distribution  of  the  cash  payment, 

were  paid  oat  of  the  amount  of  that  payment ;  and 

V.  the  sum  of  thirty-eight  dollars  and  fifteen  cents  was  then 
Tatum.  retained  by  the  commissioner  to  meet  the  future  costs 
of  the  suit  and  to  be  accounted  for  thereafter.  The 
only  costs  alluded  to  in  this  assignment  of  error  are  the 
costs  of  the  proceeding  under  the  rule,  which  cannot 
be  more  than  one  or  two  dollars;  that  is,  the  clerk's  fee 
for  entering  it  and  the  sheriflf's  for  serving  it.  And 
these  costs  would  no  doubt  have  been  given  up  by 
the  parties,  or  refused  to  be  imposed  on  the  purchaser 
by  the  court,  if,  on  the  return  of  the  rule,  he  had  paid 
the  balance  of  the  purchase  money  or  given  assurance 
of  such  payment  in  a  short  time.  But  he  did  not  do 
so.  On  the  contrary  he  stood  out  against  the  rule,  and 
defended  himself  against  it  on  the  ground  of  defect  of 
quantity,  and  defect  of  parties,  notwithstanding  the 
execution  of  the  deed  of  release  aforesaid.  And  when 
the  rule  was  made  absolute,  instead  of  then  acquiesc- 
ing, he  carried  the  case  to  the  District  court,  and 
brought  it  thence  to  the  Court  of  Appeals.  In  persist- 
ing in  his  resistance  of  the  rule  after  the  deed  of  re- 
lease was  filed,  he  lost  the  advantage  he  might  other- 
wise have  had  in  getting  rid  of  these  costs,  and  made 
the  rule  thenceforward  a  necessary  proceeding.  Under 
these  circumstances,  I  think  the  court  committed  no 
error  in  subjecting  him  to  these  costs,  and  certainly 
none  for  which  the  decrees  or  any  of  them  ought  to 
be  reversed. 

I  am  therefore  of  opinion  that  the  said  decrees  ought 
to  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  MoN- 

CURE,    P. 

Decree  affirmed. 
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^idtmontf.  ism 

April 


Exchange  Bank  OF  VA.ybr  Campj  trustee^  v.  Knox,  f&c. 

Fabmebs  BANKOFVA.ybr  Goddin^  (&e.  v.  Andebson  &  Co. 

(Absent  Anderson,*  J.) 

May  25. 

Under  the  act  of  February  12th,  1866,  requiring  the  banks  of 
the  Commonwealth  to  go  into  liquidation,  the  banks,  being 
insolvent,  execute  deeds  conveying  all  their  property,  includ- 
ing debts  due  to  them,  to  trustees  for  the  payment  of  their 
debts.    Hbi«d  : 

1.  That  the  act  forbids  and  prevents  all  preferences  among 
the  creditors  of  the  bank. 

2.  That  a  debtor  of  the  bank  cannot  set  off  notes  of  the  bank 
bought  up  by  the  debtor  after  the  execution  and  recording 
of  the  deed  and  notice  thereof  to  the  debtor. 

3.  The  banks  being  utterly  insolvent,  the  trustees  are  the 
trustees  of  the  creditors,  not  of  the  banks,  and  are  pur- 
chasers and  assignees  for  value  of  all  the  property  and 
effects  of  the  banks,  for  the  benefit  of  the  creditors. 

4.  Though  the  charters  of  the  banks  require  them  to  take 
their  notes  in  payment  of  debts  due  to  them,  this  does  not 
authoria^e  debtors  of  the  banks  to  pay  their  debts  with  the 
notes  of  the  banks,  bought  up  after  the  execution  and  re- 
cording of  the  deeds. 

5.  After  the  judgment  in  the  court  below  the  appellees  are 
declared  bankrupts  and  obtain  their  discharge.  The  appel- 
late court  will,  upon  their  petition,  make  it  a  part  of  their 
judgment  of  reversal,  that  execution  shall  not  be  issued 
upon  the  judgment  without  a  previous  order  to  that  effect 
by  the  court  below,  made  upon  notice  to  them. 

These  cases  involve  the  same   question,  and   were 
beard  together  in  this  court. 


*  He  was  related  to  one  of  the  parties. 
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1870.         In  October  1867,  the  Exchange  Bank  of  Virginia, 
•lyjrm.    suing  for  the  benefit  of  George  W.  Camp,  trustee,  in- 


stituted  an  action  of  debt  in  the  Circuit  court  of  the 

Bank  of  county    of  Alexandria  against   Knox  &  Brother  and 

va.  for  Ac  others,  upon  a  negotiable  note  for  one  thousand  dol- 

Knox&c.  lars,  due  on  the  1st  of  June  1861.     The  defendants  ap- 
Farmers  peared  and  pleaded  nil  d^et^  and  a  tender  and  offsets, 

va.for&c  on  which  issues  were  made  up  ;  and  the  parties  agreed 
T^'  the  facts,  and  dispensing  with  a  jury,  submitted  the 
&  Co.  whole  case  to  the  court.  From  this  statement  of  facts 
it  appeared,  that  the  note  sued  on  was  executed  and 
protested,  and  notice  of  protest  given.  That  the  Ex- 
change Bank  was  insolvent,  and  that  on  the  12th  of 
July  1866,  the  bank,  in  accordance  with  the  act  of  the 
general  assembly,  passed  February  12th,  1866,  requiring 
the  banks  of  the  Commonwealth  to  go  into  liquidation, 
made  a  deed  by  which  the  bank  conveyed  to  George 
W.  Camp,  the  whole  property  and  assets  of  the  bank, 
including  notes  due  to  it,  in  trust  to  be  collected  and 
disposed  of  among  the  creditors  of  the  bank,  in  ac- 
cordance with  the  provisions  of  the  act  aforesaid,  ac- 
'  cording  to  the  legal  rights  and  priorities  of  the  said 
creditors.  That  the  notes  of  the  bank  filed  with 
the  plea  of  the  defendants,  were  purchased  by  them 
at  a  depreciated  price,  after  the  deed  aforesaid  was 
made  and  duly  recorded  ;  and  the  defendants  had  notice 
thereof  ;  that  these  notes  were  issued  by  the  bank 
prior  to  the  note  sued  on.  And  the  court  was  author- 
ized to  draw  all  such  inferences  from  the  facts  agreed  ; 
as  the  jury  might  do. 

The  cause  was  afterwards  transferred  to  the  Circuit 
court  of  the  city  of  Richmond ;  and  came  on  to  be 
heard  in  that  court  on  the  1st  of  August  1868,  when 
the  court  gave  judgment  in  favor  of  the  defendants. 
To  this  opinion  of  the  court,  the  plaintiff  excepted;, 
and  obtained  a  supersedem  to  this  court. 
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In  October  1867,  the  Farmers  Bank  of  Virginia,  su-      i87o. 
ing  for  the  benefit  of  Groddin  and  Robinson,  trustees,     ^^ 

instituted  an  action  of  assumpsit  in  the  Circuit  court  of 

Richmond,  against  Joseph  R.  Anderson  &  Co.,  tore-  Bank  of 
cover  the  value  of  $116,922  88  of  Confederate  money,  va.for  &c. 
as  of  March  20th  and  April  1st,  1865.     The  defendants  Knox&c. 
pleaded  non  ass^impsit^  and  set  oflfs ;  and  filed  an  account  Farmers 
of  oflfsets,  consisting  of  the  notes  of  the  Farmers  Bank.  va.  for  &c. 
And  the  parties  having  agreed  the  facts,  waived  a  jury,  ^^^^^8^,^ 
and  submitted  the  whole  case  to  the  decision  of  the     &co. 
court. 

It  appeared  from  the  facts  agreed,  that  the  defend- 
ants owed  the  bank,  as  of  the  20th  of  March  1865, 
$16,922  88,  and,  on  the  1st  of  April  1865,  $100,000; 
upon  a  dealing  in  Confederate  money  as  a  standard  of 
value.  That  at  that  time  that  money  was  as  sixty  to 
one  of  gold.  That  the  bank  notes  mentioned  in  the 
account  of  offsets,  and  tendered  in  payment,  were  ac- 
quired by  the  defendants  after  the  deed  of  trust  exe- 
cuted by  the  bank  had  been  made  and  recorded ;  and 
with  notice  to  the  defendants  of  said  assignment  That 
said  notes  were  issued  by  the  bank  prior  to  the  time 
when  the  demand  of  the  plaintiffs  sued  on  accrued, 
and  prior  to  the  deed  of  assignment.  That  the  bank 
executed  the  deed  of  trust  on  the  19th  of  January  1867, 
and  it  was  duly  recorded  on  the  same  day. 

This  deed  refers  to  the  act  of  February  12,  1866,  re- 
quiring the  banks  to  go  into  liquidation,  and  conveys 
to  the  trustees,  Goddin  and  Robinson,  all  the  property 
and  assets  of  the  bank,  including  debts  of  every  de- 
scription, upon  trust,  after  paying  certain  expenses  and 
commissions,  to  apply  the  proceeds  to  the  redemption 
of  the  outstanding  circulation  or  notes  of  the  bank, 
ratably  among  the  holders  thereof,  &c.  Provided,  how- 
ever, that  if  according  to  the  proper  legal  construiction 
of  the  aforesaid  act  of  the  12th  day  of  February  1866, 
a  ratable  distribution  among  all  the  creditors  of  said 
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1870.     bank,  not  having  specific  liens  on  the  property  of  the 


April 
Term. 


bank,  be  required,  then  the  parties  of  the  second  part 

(the  trustees)  shall  apply  and  distribute  the  proceeds  of 
Bank  of  ^  Said  asscts  according  to  the  said  requirement  of  said 
va,  for  Ac  ^^^^  ^^^  gjjaH  not  make  or  attempt  any  distribution  giv- 
Knox&c  ing  preference  or  priority  to  the  noteholders  as  af ore- 
Farmers  said. 

va.  for&c     On  the  1st  of  August  1868,  the  cause  came  on  to  be 

^-       heard,  when  the  court  gave  judgment  for  the  defend- 

SiCo.     ants.     To  which  opinion  of  the   court  the   plaintiffs 

excepted,  and  applied  to  a  judge  of  this  court  for  a 

supersedeas  /  which  was  awarded. 

Claughton^  Ilowa/rd  &R6beTts^  and  Bradley  T.  John- 
son,,  for  the  appeUants. 

Crump  and  Brent  cfe  Wattles^  for  the  appellees. 

Christian,  J.  These  two  cases  are  brought  up  by 
writs  of  error  to  judgments  of  the  Circuit  court  of  the 
city  of  Richmond.  Being  kindred  cases,  they  were 
heard  together  in  this  court,  and  were  argued  with 
marked  ability  and  learning  by  the  counsel  on  both 
sides.  They  present  a  question,  which  is  without  judi- 
cial precedent  in  this  State.  Its  adjudication,  here, 
will  aflfect  important  interests.  Its  novelty,  as  well  as 
its  importance,  alike  demands  a  very  careful  considera- 
tion. 

In  the  one  case,  the  suit  is  brought  by  the  Exchange 
Bank,  for  the  use  of  Greo.  W.  Camp,  trustee,  to  recover 
a  certain  sum  of  the  defendants,  who  were  makers  and 
endorsers  of  a  negotiable  note,  duly  protested,  and 
which  was  the  property  of  said  bank,  before  and  at  the 
time  of  the  assignment  of  its  assets  to  trustees  for  the 
benefit  of  its  creditors.  In  the  other  case,  the  suit  is 
instituted  by  the  Farmers  Bank  for  the  use  of  Goddin 
and  Robinson,  trustees,  to  recover  of  the  defendants  a 
certain  amount,  loaned  and  advanced  to  them  ;  which 
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amount  they  have  overdrawn  in   their   dealings  with  laro. 

the  bank.  ^^ 
In  the  first  case,  the  defendants  pleaded  ^^nil  debet,^^ 


and  also  filed  a  plea  of '  ^tender  and  oflfsets. ' '  ^B^k  oP 

In  the  second  case,  the  defendants  plead  ^^non   a«- va- f or  &c. . 
s^umpsit, ' '  '  'payment, "  and  *  'set  oflf . ' '  Knox  &c 

In  both  cases,  the  defendants  filed  an  account  of  off-  Farmers 
sets,  consisting  of  the  notes  of  these  banks,  respectively,  vf.^for^ 
i-epresenting  nominally  the  full  amount  of  plaintiffs'       ▼. 
demand.     It  is  admitted  in  both  cases,  that  these  bank     &oo*^^ 
notes  were  acquired  by  the  defendants  after  the  respec- 
tive deeds  of  assignment   were  made,  and  that   they 
were  greatly  depreciated  below  their  face  value.     It  is 
also  admitted,  that  when  these  bills  of  the  bank  were 
purchased,  the  defendants  had  notice  of  the  said  assign- 
ment. 

The  sole  question,  therefore,  presented  in  these  two 
records  is,  .whether  or  not,  these  depreciated  bank  notes 
thtcs  acquired^  can  be  set  off  against  the  demands  of  the 
plaintiffs,  suing  for  the  use  of  the  trustees  of  the  cred- 
itors of  the  banks.  It  is  to  this  question  that  I  shall 
confine  my  opinion. 

The  close  of  the  late  civil  war  found  all  the  banks  of 
circulation  in  the  State,  in  a  condition  of  hopeless  insol- 
vency. They  were  compelled  to  suspend  business, 
and  there  was  scarcely  a  remote  possibility  of  a  resump- 
tion. In  this  state  of  things,  forced  upon  them  by  the 
calamities  of  war,  nothing  remained  for  them  but  to  go 
at  once  into  a  course  of  liquidation,  and  to  distribute 
among  their  creditors  such  remnants  of  their  assets  as 
might  yet  be  realized. 

In  this  condition  of  things,  and  to  effectuate  this 
object  upon  equitable  terms,  the  general  assembly  passed 
the  act  of  the  12th  of  February  1866,  entitled  an  act 
requiring  the  banks  of  the  Commonwealth  to  go  into 
liquidation. 

The  purpose  of  that  act  was  to  provide  regulations. 
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1870.     by  which,  as  recited  in  the  preamble,  *^  a  speedy  settle- 

T^.    ^^^^  of  the  affairs  of  said  banks  should  be  made,  in 

order  to  a  legal  and  proper  distribution  of  their  assets 

Bank  of  amongst  all  persons  entitled  to  share  in  such  distribu- 

Knox  Ac      The  1st  section  provides  that  it  shall  be  lawful  for  the 
Farmers  president  and  directors   of  any  bank   of   circulation, 

Bank  of  "^ 

va.  for  Ac.  chartered  by  the  general  assembly  of  Virginia,  to  make 
Anderson  ^  ^^^^^  Conveying  all  the  assets  of  the  bank  to  such 
&co.  persons  as  they  may  select;  and  providing  that  ''the 
proceeds  of  said  assets  shall  be  distributed  amongst  all 
persons,  corporations  and  associations  entitled  to  share 
in  such  distribution,  according  to  the  legal  rights  and 
priorities  of  such  persons,  corporations  and  associations, 
at  the  time  such  deed  shall  be  executed." 

In  conformity  with  this  act  of  assembly,  and  in  strict 
pursuance  of  its  provisions,  the  Exchange  Bank  and 
the  Farmers  Bank  each  executed,  in  proper  legal  form, 
through  its  president  and  directors  a  deed,  by  which 
all  the  assets,  real  and  personal,  of  said  banks,  respec- 
tively, were  conveyed  to  certain  trustees  therein  named, 
for  the  benefit  of  the  creditors  of  said  banks. 

The  deed  made  by  the  Exchange  Bank  provides  for  a 
distribution  of  its  assets  ^^prorata^^  amongst  all  its  cred- 
itors, according  to  their  legal  rights  and  priorities. 
The  deed  executed  by  the  Farmers  Bank  gives  prefer- 
ence to  the  noteholders  over  the  depositors  and  other 
general  creditors.  But  it  contains  the  following  pro- 
vision :  ''Provided,  however,  that  if,  according  to  the 
proper  legal  construction  of  the  act  of  the  12th  of  Feb- 
ruary 1866,  a  ratable  distribution  among  all  the  cred- 
itors of  the  bank,  not  having  specific  liens  on  the  prop- 
erty of  the  bank,  be  required,  then  the  trustees  shall 
apply  and  distribute  the  proceeds  of  the  said  assets  ac- 
cording to  the  requirement  of  said  act,  and  shall  not 
make  or  attempt  any  distribution  giving  preference  or 
priority  to  the  noteholders  as  aforesaid." 
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This  deed,  and  the  act  of  assembly  under  which  it      isro. 
-was  made,  have  received  the  judicial  construction  of    ^JJ^^ 

this  court.     In  Robinson  cfe  als.  v.  Gardinei'  d;  ah. ,  18 

Oratt.  509,  it  was  held,  *'that  upon  the  true  construe-  Bank  of 
tion  of  this  act,  all  the  creditors  of  the  bank,   not  hav-^*'^*^^*^' 


ing  a  specific  lien,  are  placed  upon  the  same  footing,  Knox  &c. 
and  are  entitled  to  share  the  assets  ratably."  Farmers 

Bank  of 

The  second  section  of  the  act  referred  to  makes  ava.for&c. 
provision,  the  object  of   which  is  to  prevent  any  cred-  ^^^^^^ 
itor   from  obtaining  by  suit  more  than   his  just   and     &co. 
rata'ble  share  in  the  distribution  of  the  proceeds  of  the 
assets  of  the  bank,  and  thus  to  preserve  that  equality 
of  distribution  contemplated  by  the  first  section.     It,  in 
effect,  declares  that  each  creditor  of  the  bank  is  entitled 
to  his  ratable  share  in  a  fair  pro  rata  distribution  of  the 
assets  of  the  bank;  and  plainly  implied  that  such  is  to 
be  the  rule  of  distribution. 

I  have  thus  noticed,  with  some  particularity,  the  act 
«f  the  12th  of  February  1866,  because,  in  my  view  of 
the  case,  a  proper  understanding  of  the  purposes  of  this 
act,  if  it  does  not  furnish  a  key  to  the  solution  of  the 
question  before  the  court,  at  least  advances  one  step 
towards  solving  the  difliculty  in  the  way  of  a  satisfac- 
tory conclusion. 

It  is  evident  that  this  statute  was  intended  to  secure 
the  equal  distribution  of  the  effects  of  these  corpora- 
tions among  their  creditors  ;  and  it  was  so  expressly  de- 
<jided  in  the  case  of  Robinson  v.  Gardiner  {supra),  A 
part  of  these  effects  were  the  debts  due  to  these  banks, 
and  among  others  the  debts  due  from  these  defendants. 

These  obligations  of  the  defendants,  along  with  the 
other  assets  of  the  banks,  were  assigned  to  trustees  for 
the  benefit  of  all  the  creditors  of  these  corporations.  Now, 
if  the  defendants  are  to  be  permitted  to  purchase  the 
bills  of  the  banks,  and  set  them  off  against  their  obli- 
^tions,  the  plain  objects  and  purposes  of  the  statute 
are  totally  defeated,  and  instead  of  the  equal  rights  of 
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187a      all  the  creditors  being  secured  (as  was  the  design  of  the 
Term,    legislature),  there  would  follow  a  most  unequal  and  in- 
Exchaw  ®q*^i**bl^  mode  of  distribution^  in  this,  that  these  def  end- 
Bank  of  ants  (who  are  creditors  as  noteholders)  would  receive 

Va  for  &c 

*  V.  every  dollar  of  their  claims,  while  the  other  creditors 
Knox  Ac  would  reccivc  but  a  small  proportion  of  theirs. 
^^^  It  must  not  be  forgotten,  that  when,  in  conformity 
va.  for  Ac  with  the  act  of  February  1866,  these  banks  executed 
Anderson  their  respective  deeds  of  assignment,  they  had  ceased 
^^-  to  exist  for  the  purposes  for  which  they  were  created. 
A  resumption  of  their  operations  as  banks  was  simply 
impossible.  The  stockholders  had  no  longer  any  in- 
terest in  them.  It  only  remained  to  wind  them  up  for 
the  benefit  of  the  creditors.  Hohinsonv.  Gardiner  [mi- 
pro).  In  this  view,  the  grantees  in  said  deeds  were  not 
trustees  for  the  banks,  but  for  the  creditors  only.  Ilaot- 
tuny.  Bulwp^  3  Wend.  R.  13  \DivenY.  Phdps^  34 Barb. 
R.  224.  The  true  principle,  I  conceive  to  be  this :  These 
corporations  being  insolvent,  under  the  statute,  and  the 
deeds  made  in  pursuance  thereof,  the  rights  of  all  the 
creditors  attached  equally  to  all  their  assets^  and  whoever 
takes  their  bills  afterwards  (being  indebted  to  such  cor- 
porations) takes  them  subject  to  this  right  of  all  the 
creditors  to  share  equally  in  their  assets.  His  claim  is 
upon  the  assets  for  his  proportionate  share.  The  stat- 
ute, as  well  as  the  deeds  of  assignment,  virtually  se- 
cures to  the  creditors  coUectively  the  entire  and  exclu- 
sive right  to  all  the  assets.  The  debtor,  therefore,  must 
pay  his  debt,  and  take  his  dividend  for  his  claim,  arising 
from  his  ownership  of  the  bills,  acquired  under  such 
circumstances.  It  is  true  that  a  bank,  as  long  as  it  is 
solvent,  or  rather,  as  long  as  it  has  control  of  its  assets, 
is  bound  to  take  its  own  bills  in  payment  of  debts  due 
to  it ;  but  when  it  becomes  insolvent,  and  goes  into  liq- 
uidation, making  an  assignment  of  all  its  assets  for  the 
benefit  of  its  creditors,  the  rights  of  all  iis  creditors  at- 
tach equally,  and  a  debtor  then  takes  the  bills  of  the 
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bank  subject  to  the  rights  of  other  creditors  to  enforce  laro. 

his  obligation  against  him  for   the  equal  benefit  of  all.  ,^^\ 
I>wen  V.  PMjps^  34  Barb.   K.  224  ;  9  Cowen  R.  408, 


Bxchanffe 

notes  ;  1  Paige  R.  585  ;  3  Wend.  R.  13.  But  independ-   Bank  of 
ently  of  the  act  of  12th  February  1866,  the  obligations  ^^^^''*^- 
enforced,  and  the  rights  established  under  it,  according  Knox  &c. 
to  the  construction  I  haye  given  it,  it  must  be  conceded,  Farmers 

'      &  J  '    Bank  of 

on  general  principles,  that  these  notes  of  the  banks,  ac-  va.  for&c. 
quired  after  notice  of  the  assignment,  cannot  be  pleaded  ^^^^1^^ 
as  set  oflfs  in  actions  brought  by  the  assignees  of  the     &  cx). 
banks,  unless  these  cases  are  taken  out  of  the  operation 
of  the  general  and  well-settled  principles  of  law,  in 
consequence  of  the  provisions  of   the  charters  of  these 
corporations,  or   of  the  general  law  regulating  them. 
To  this  question  I  shall  advert  presently. 

It  is  a  principle  of  law,  too  well  settled  to  admit  of 
doubt  or  argument  now,  that  a  set  oflf  as  between 
original  parties,  acquired  after  the  assignment  for  a 
bona  fide  purpose,  of  the  subject  in  controversy  and 
notice  thereof,  cannot  be  set  oflf  against  a  holder  for 
value.  12  Johnson  R.  343  ;  1  John.  Ca.  51 ;  5  Mimf. 
388  ;  14  Gratt.  1. 

It  is  equally  well  settled  that  the  trustees  and  benefi- 
ciaries in  a  deed  of  trust  to  secure  honafide  debts,  are 
purchasers  for  valuable  consideration.  A  pre-existing 
debt  is  of  itself  a  valuable  consideration  for  a  deed  of 
trust  executed  for  its  security.  Wickham^  (&c,  v.  Mar- 
tin dk  Co.^  13  Gratt.  427  ;  Evans ^  trustee^  v.  Greenhow<& 
aU,,  15  Gratt.   153. 

In  the  first  named  case  Judge  Daniel  says  (and  in  this 
part  of  his  opinion  the  whole  court  concurs  with  him)  : 
''I  think  it  has  been  the  constant  coui*se  of  the  court  in 
this  State  to  regard  the  creditors  in  a  deed  of  trust 
made  by  their  debtor  honafide  for  their  indemnity,  in 
the  light  of  purchasers  for  value."     Id.  437. 

This  opinion  of 'Judge  Daniel  is  quoted  approvingly 
by  Judge  Moncure,  delivering  the  opinion  of  the  court 
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187a      in  Evan%^  trustee^  v.  Oreenhow  <6  cUs.  (supra).    A  deed 
Tem.    ^*  tinistis  certainly  an  assignment  of  the  subject  matter 

in  controversy,  and  the  appellants  (the  trustees)  are  as- 

Bank  of  signees  for  valuable  consideration   in  the  general  sense 
^^^^^*^- of  these  terms. 

Knox  Ac      But  it  may  be  said  that  the  trustees  in  this  case  are 

^'^armers  assignees  in  law  and  not  in  fact ;  that  the  deeds  were 

va-forAcinadfe  under  the  mandate   of   the  legislature  and  were 

&  oo.  Admitting  that  this  is  true,  does  it  alter  the  relations 
of  the  parties  so  as  to  change  the  principles  of  law  ap- 
plicable to  questions  of  set-oflf  ?     I  think  not. 

An  assignee  in  bankruptcy  is  an  assignee  in  law;  and 
yet  it  is  well  settled  that  in  an  action  brought  by  as- 
signees in  bankruptcy,  the  defendant  cannot  set  oflf  a 
claim  against  the  bankrupt  acquired  a^ter  the  hankruptcy. 
6  Term  R.  57  ;  2  John.  R.  273.  Chancellor  Kent,  de- 
livering the  opinion  of  the  court  in  the  latter  case  says 
(referring  to  the  first  named  case)  :  **The  decision  of 
Kings's  Bench  in  that  case  is  founded  in  good  sense  and 
sound  policy.  It  would,  as  Lord  Kenyon  observes,  be 
unjust,  if  one  person,  who  happened  to  be  indebted  to 
another  at  the  time  of  his  bankruptcy,  was  permitted 
by  any  intrigue  between  himself  and  a  third  person, 
so  to  change  his  own  situation  as  to  diminish,  or  totally 
destroy,  the  debt  due  to  the  bankrupt  by  an  act  ex  po^t 
facto.''  lb.  278. 

And  so  administrators  maybe  said,  in  a  certain  sense, 
to  be  assignees  in  law  of  debts  due  to  their  int^tate, 
and  yet  it  has  been  repeatedly  decided  that  in  an  action 
brought  by  an  administrator  for  a  debt  due  to  his  in- 
testate, the  defendant  cannot  set  off  a  debt  due  from 
the  intestate  purchased  by  the  defendant  after  the  death 
of  the  intestate.  20  John.  R.  136  ;  2  Paige  R  402  ;  3 
Paige  R.   402. 

Whether,  therefore,  these  trustees  are  to  be  regarded 
as  assignees  in  law   or  assignees   in  fact,   the  set  off 
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claimed  by  the  defendants  is  equally  inadmissible  ;  and      isTa 

April 
Term. 


there  can  be  no  reason  why  the  well  settled  and  uni-     ^^^^ 
versally   recognized   principles  of  the  law  of  set  off- 


should  not  be  applicable  to  these  cases,  unless  indeed  Bankof ^ 
it  be  found   in  the  charter  of  these  corporations,  or  in^a-forAc. 
the  general  law  regulating  their  operations.     And  this  Knox  &c. 
brings  me  to  consider  the  argument  which  was  pressed  Farmers 
with  so  much  earnestness  and  ability  by  the  counsel  for  va*for  &c 
the  appellees.     It  is  insisted  by  them,  and  with  great  ap-       ^• 
parent  force,  that  the  fact  that  the  assignment  in  these     &  oo. 
cases  was  made  not  by  an  individual,  but  by  chartered 
institutions,  which  are  required  by  the  general  law  creat- 
ing them  and  regulating  their  operations,  to  receive 
their  own  notes  in  payment  of  debts  due  to  them,  for- 
bids the  application  of  the  general  principles  of  law 
adverted  to,  and  that  for  this  reason  the  right  of  the 
debtor  to  pay  his  debt  in  the  notes  of  the  bank  cannot 
be  aflfected  by  an  assignment  of  that  debt  to  a  third 
party.     It  is  earnestly  contended  that  the  right  of  a 
debtor  to  the  bank  to  pay  his  debt  in  the  bills  of  the 
bank  is  apart  of  the  contract  under  which  the  bank  is- 
sues its  notes,  which  is  inherent  in  the  obligation,  and 
follows  it  to  whomsoever  and  for  whatsoever  purpose  it 
may  be  transferred,  and  goes  with  it  even  into  the  hands 
of  a  bona  fide  holder  for  value.     If  the  case  is  for  the 
appellees,  it  is  only  upon  these  grounds.     Let  us  ex- 
amine carefully  and  fairly  these  propositions.     All  these 
questions  turn  upon  the  true  construction  to  be  given 
to  section  16  of  chap.   58,  Code  1860,  which  is  in  the 
following  words:   **§16.    Though  a  bank  have  a  branch, 
all  its  notes  shall  be  signed  by  the  president  and  coun- 
tersigned by  the  cashier  of  the  parent  bank.     All  hucK 
notes  shall  be  received  in  payment  of  debts  to  the  bank, 
whether  contracted  at  the  parent   bank   or   branch." 
Now,  the  exact  meaning  of  this  section  may  be  discov- 
ered,  1st,    by   considering   the.  terms   in  which  it  is 
couched,  and  their  relations  to  each  other  ;  and,  2d,  the 
mischief  it  was  intended  to  remedy. 
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187a  It  may  be  obeerred  in  passing,  that  the  l^islative 

,^^^j^    mind  in  this  section  is  directed  to  the  sabject  ot  parent 
~-    -'      banks  and  hranch  banks,  and  not  to  the  subject  of  the  ob- 
Bank  of  ligations  of  banks  generally.      ^^Thoogh  a  bank  have  a 
va-  for  Ac  j;.^;^^^^  ^11  itsnotes  shall  be  signed  by  the  president  and 
Knox  Ac  countersigned  by  the  cashier  of  the  ^r^n^  bank.     AU 
Farmen  such  notes  (that  Is,  notes  signed  by  the  president  and 
vfj^  Ac.  countersigned  by  the  cashier  of  the^ar^/*^  bank),  shall  be 
^-       received  in  payment  of  debts  to  the  bank^  whether  con- 
A  Co.     tracted  at  the  parent  bank  or  branch. ' '     The  last  clause 
of  this  section  was  taken  from  the  act  1836-7,  entitled 
'*an  act  establishing  general  regulations  for  the  incor- 
poration of  banks.''     Section  9  contains  the  following 
provisions  :   ''All  bills  or  notes  negotiable  or  payable  at 
any  office  of  discount  and  deposit  of  any  bank,  shall 
be  placed  on  the  legal  footing  of  bills  or  notes  negotia- 
ble or  payable  at  the  parent  bank.     And  the  notes  of 
each  shall  be  received  at  the  parent  bank  or  any  ofit$ 
branches  in  payment  of  debts  due  toany  or  either  ofthein. " 
The  phraseology  is  different,  but  the  meaning  of  these 
two  provisions  is   precisely   the   same.     The  obvious 
meaning  is  this :  that  whether  the  debt  is  contracted 
with  the  parent  bank  or  the  branch  bank,  the  notes  of 
the  parent  bank,  signed  and  countersigned  by  the  presi- 
dent and  cashier  of  the  parent  bank,  shall  be  received 
at  the  branch  bank  for  a  debt  due  to  the  branch  bank  ; 
and  so  the  notes  of  the  branch  bank,  signed  and  coun- 
tersigned as  required,  shall  be  received  at  the  parent 
bank  for  a  debt  due  to  the  parent  bank  :  or,  in  other 
words,  the  legislature  meant  simply  to  say,  that  when 
a  debt  to  a  bank  became  payable  by   its  terms  at  the 
parent  bank,  the  debtor  should  have  the  right  to  pay  it 
there  in  notes  of  the  bank,  which,  on  their  face  might 
be  redeemable  at  a  branch  of  that  bank ;  and  on  the 
other  hand,  that  a  like  debt,  payable  at  the  branch 
bank,  might  be  paid  there  in  notes,  which  on  their  face 
were  redeemable  at  the  parent  bank. 


Digitized  by 


Google 


COUBT   OF   APPEALS   OF   VIRGINIA.  751 

The  mischief  to  be  remedied  no  doubt  was,  that  in      i87o. 
«ach  caseSy  notes  redeemable  at  the  branches  were  re-    i^^^ 

fused  at  the  parent  bank,  and  notes  redeemable  at  the 

parent  bank  were  refused  at  the  branches ;  and  without  n^k  of ^ 
«uch  a  provision  as  this,  the  debtor  would  be  required  ^^^^'■^^ 
to  pay  his  debt  either  in  specie  or  else  in  bank  notes  ^^^^  *c 
redeemable  at  the  counter  of  the  particular  bank,  whether  ^^^" 
parent  or  branch,  at  which  the  debt  was  payable.     Such  va.  for  &c. 
a  practice  would  be  inconvenient  and  vexatious,  and  it  Anderson 
is  plain  to  my  mind  that  this  was  the  mischief  which  the     &  co. 
§  16,  ch.  58  of  the  Code  was  intended  to  remedy.     This 
being  the  plain  object  of  the  clause,   it  would  be  a 
strained  interpretation,  unwarranted  by  any  sound  rule 
of  construction,  so  to  apply  this  clause  as  to  constitute 
a  right  of  set  off  against  a  debt,  which,  though  once 
due  to  a  bank,  had  ceased  to  be  so  due,  by  reason  of 
an  assignment  made,  and  known  by  the  debtor  to  have 
been  made,  before  the  subject  of  the  set  off  was  ac- 
quired. 

Such  a  construction  cannot  be  fairly  maintained. 
Nor  can  I  perceive  the  force  of  the  argument  so  ear- 
nestly pressed  by  the  counsel  for  the  appellees,  that 
these  provisions  are  incorporated  in  the  charter  of  all 
the  banks,  and  constitute  a  contract  binding  on  them  to 
receive  their  notes  at  par  in  payment  of  all  debts  due 
to  them ;  and  that  this  obligation  follows  the  debt,  no 
matter  to  whom  or  for  what  purpose  it  may  be  trans- 
ferred or  assigned.  Such  a  proposition,  carried  out  to 
its  legitimate  and  logical  conclusion,  would  lead  to  this 
absurd  result:  A  note  executed  by  A.  to  B.,  payable 
in  gold,  is  transferred  to  the  bank.  As  long  as  it  is 
the  property  of  the  bank,  it  is  conceded,  it  may  be 
paid  in  the  notes  of  the  bank.  But  suppose  the  bank 
assigns  this  note  for  a  valuable  consideration  to  a  third 
party ;  if  the  position  of  the  appellees  be  right,  then  the 
note  which  originally  was  payable  by  B.  in  gold  may  be 
discharged  in  depreciated- notes,  though  it  be  in  the 
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187a      hands  of  a  third  ^rty for fuU  value.    But  again,  the  effect 
i^rm     ^^  ®"^^  *  construction  would  destroy  the  negotiability 

of  every  note  or  bill  of  exchange  which  came  into  the 

Bank  of  possession  of  the  bank ;  and  once  in  its  possession,  it 
va.for&c^Qulj  become  burdened  with  this  condition  (no  mat- 
Knox&c  ter  into  whose  or  how  many  hands  it  might  pass), 
Farmers  to  be  discharged  in  the  notes  of  the  bank,  however 
va.*for&c.  depreciated,  though  originally  it  was  payable  in  gold. 
^*       Such  must  be  the  inevitable  result  of  such  a  constnic- 

Anderson 

&  Co.     tion. 

Now,  as  between  the  banks  and  the  bill-holders,  the 
law  does  make  a  contract  that  the  bank  shall  receive 
its  own  notes  in  payment  of  a  debt  due  to  it  by  the  bill- 
holder ;  but  it  must  be  a  d^t  date  to  the  hankj  and  when 
assigned  to  a,  third  p^rty  for  value j  it  is  then  a  debt  due 
to  the  assignee,  and  not  to  the  bank,  and  there  is  no 
obligation  on  the  assignee  to  receive  the  notes  of  the 
bank,  but  the  debt  must  be  paid  as  other  debts  are  paid. 
The  truth  is,  that  these  provisions  of  the  statute  are,  as 
before  illustrated,  simply  laws  regulating  the  payment  at 
the  parent  hanks  and  hranch  hanks  respeetwely  of  debt» 
''due  to  any  or  either  ofthem^^^  and  cannot  be  said  to  con- 
stitute a  contract  binding  upon  every  paily  who  may  be 
the  assignee  or  endorsee  of  the  debt  originally  due  to 
the  bank.  The  case  of  ' '  Woodruff  y.  Trapnally "  10  How. 
U.  S.  R.  190,  so  much  relied  upon  by  coimsel  for  the 
appellees,  comes  far  short  of  establishing  the  principle 
for  which  it  was  invoked.  When  properly  understood 
and  applied,  it  does  not  at  all  conflict  with  the  positions 
taken  in  this  opinion.  The  case  was  this :  In  1836  tiie 
legislature  of  Arkansas  chartered  a  bank,  the  whole 
capital  of  which  belonged  to  the  State,  and  the  president 
and  directors  of  which  were  appointed  by  the  general 
assembly.  The  9th  section  of  the  act  of  incorporation 
provided  *'that  the  bills  and  notes  of  said  institution 
shall  be  received  in  all  payment  of  debts  due  to  the 
State  of  Arkansas."  '  In  1845  this  section  was  repealed. 
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Woodruff  was  the  treasurer  of  the  State  of  Arkansas,      lam 
and  became  a  defaulter  to  a   large  amount.     Suit  was    ^^^ 

instituted  on  his  official  bond  and  judgment  recovered, 

upon  which   execution  was  issued  in  1847.     Woodruff   Bank  of 
tendered  in   payment  of  this  execution  the  notes  of  the  va.for&c 
bank  issued  before  the  repeal  of  the  sectiop  referred  to.  Knox  &a 
And  the  question   was,    whether  the   State   should  be  Farmers 
compelled  to   receive  these   notes  in  payment   of  thisva.for&c. 
execution.  ^• 

Anderson 

The  court  decided  that  the  act  of  1845,  repealing  the  &co. 
9th  section  of  the  act  of  '36,  was  unconstitutional,  be- 
cause it  impaired  the  obligation  of  the  contract  created 
by  that  section  between  the  State  and  the  bill-holder  to 
receive  its  own  notes  (the  State  being  the  bank  in  this 
ease)  in  payment  of  debts  du^  to  it. 

The  judgment  in  this  case  was  a  debt  due  to  the  State 
of  Arkansas,  and  the  provision  of  law  was,  that  the 
notes  and  bills  of  this  institution  shall  be  received  in 
payment  of  all  debts  due  to  the  State  of  Arkansas. 
This  was  clearly  a  case  of  contract,  which  could  not  be 
impaired  by  legislation.  And  so  in  the  case  before  us, 
as  long  as  the  bank  had  control  of  its  own  assets,  and 
carried  on  its  operations  as  a  bank,  there  imquestionably 
was  a  subsisting  contract  between  the  bank  and  the 
bill-holder  to  receive  its  own  bills  in  payment  of  debts 
due  to  it.     But   when  the  bank  parted  with  its  assets,  ' 

assigning  them  to  trustees  for  the  legitimate  purpose  of 
a  fair  and  equitable  distribution  among  its  creditors, 
then  the  debts  of  the  defendants  a.Teno  longer  debts  due  to 
the  banky  but  due  to  the  creditors  of  the  bank,  being  a 
part  of  its  assets  in  the  hands  of  the  trustees  for  distri- 
bution. Therefore  the  decision  of  the  Supreme  Court, 
in  Woodruff  Y.  Trajpnall^  can  have  no  application  to  this 
ease. 

I  have   said  in  the  beginning,   that  these  cases  pre-* 
sent  a  question  which  is  without  judicial  precedent  in 
this  State.     I  have  carefully  examined  the  decisions  of 
48 
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187a     the  courts   of  other  States  to  ascertain  what  has  been 
^^    the  ruling  of   these  courts  on  this  question,  and  I  find 


that,  with  a   single   exception  (if   that,  indeed,  can  be 

Bank  of  Considered  an  exception),  the  whole  current  of  decisions 
V a.  for  Ac-  [jgy^  heexi  in  one  direction ;  to  wit,  that  the  assignees  of 
Knox  Ac  a  bank  are  not  obliged  to  take  from  the  debtor  the  notes 
Farmers  of  the  bank  obtained  after  notice  of  the  assignment 
va*?or^  This  has  been  the  uniform  course  of  decision  in  New 
V.  York.  See  3  Wend.  R.  13 ;  1  Paige  R.  585 ;  1  Law 
^'^ST'^'Reg^  N.  S.  238  ;  34  Barb.  224.  The  courts  of  Penn- 
sylvania have  decided  the  same  way,  8  Watts  &  Serg. 
311 ;  Hoimtm  v.  Bogers,  4  Wright  R.  190,  40  Pa. 
So  in  Ohio,  1  Ohio  R.  381,  376  ;  3  McLean  R.  397.  So 
in  Kentucky,  16  B.  Munr.  R.  454 ;  1  Duval  R.  85 ;  and 
in  Mississippi,  King  v.  Elliott,  6  Smeedes  &  Marsh.  R 
428.  And  such  is  the  uniform  judgment  of  all  the 
courts  where  this  point  has  been  adjudicated,  with  the 
exception  of  the  Court  of  Appeals  of  the  State  of 
Maryland.  That  court  has  decided  (6  Gill  &  Johnson 
263\  that  the  assignees  and  trustees  of  an  insolvent 
bank,  authorized  to  collect  its  debts  and  pay  its  credit- 
ors, are  bound,  under  the  st4itut€S  of  that  State ^  to  receire 
the  notes  of  such  banks  without  reference  to  the  time 
at  which  they  were  acquired.  But  that  case  is  peculiar 
in  this,  that  at  a  meeting  of  the  board  of  directors  of 
the  bank,  preparatory  to  the  execution  of  the  deed  of 
trust,  a  resolution  was  adopted  by  said  board  to  the  ef- 
fect, that  ^*the  debtors  of  this  institution  should  have 
the  privilege  of  paying  their  debts  in  notes  of  the 
hank.'"  And  the  statute  upon  which  the  decision  is 
founded,  provides  for  the  pa^^nnent  of  debts  due  to  the 
l^uk,  whether  solvent  or  insolvent,  in  the  notes  of  the 
bank,  whether  it  is  carrying  on  its  operations  as  a  bank, 
or  whether  after  the  insolvency  its  assets  have  been  as- 
signed to  commissioners,  to  wind  it  up  for  the  benefit 
of  its  creditors.  The  decision  is  based  upon  the  partic- 
ular facts  of  the  case,  and  the  peimliar  provision  of  tiie 
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Maryland  statute,  and  cannot  be  regarded  as  authority     iwo. 
in  the  cases  before  us.     But  if  there  was  no  such  pecul-    r^^^ 

iarity,  and  it  was  a  case  going  to  the  full  extent  of  the — 

broad  principle  for  which  it  was  invoked  by  the  coun-  B^kof^ 
sel  for  the  appellees,  it  could  not  be  permitted  to  stand  ^^'  ^^^^^ 
in  the  way  of  the  unbroken  current  of  decisions  by  the  Knox  &c. 
courts  of  New  York,  Pennsylvania,  Ohio,  Kentucky  Farmers 
and  Mississippi,  and  other  States  already  referred  to.  va.for&c. 
I  have  thus  examined,  somewhat  in  detail,  the  sev-       ^• 

Anderson 

eral  grounds  upon  which  the  appellants  and  the  appel-  &  oo. 
lees  have  put  their  claims  before  this  tribunal,  with  the 
authorities  upon  which  they  rest  them,  and  am  con- 
strained to  conclude  that  the  case  is  with  the  appellants, 
both  upon  principle  and  authority.  And  I  am  bound  to 
say,  too,  all  the  equities  of  the  case  are  against  the  ap- 
pellees. They  are  seeking  to  pay  in  a  depreciated  cur- 
rency that  for  which  they  received  fvJl  value^  and  that, 
too,  at  the  expense  of  others,  who  have  equal  rights 
with  them,  and  in  violation  of  that  just  and  equitable 
rule  of  distribution  prescribed  by  an  act  of  the  gen- 
eral assembly.  I  am,  therefore,  of  opinion,  that  the 
judgments  in  both  cases  should  be  reversed. 

The  other  judges  concurred  in  the  opinion  of  Chris- 
tian, J. 

The  judgments  were  as  follows  : 

This  day  came  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  said  judgment  is  errone- 
ous. Therefore,  it  is  considered  by  the  court  that  the 
same  be  reversed  and  annulled,  ajid  that  the  plaintiff 
recover  against  the  defendants  the  costs  by  the  said 
plaintiff  expended  in  the  prosecution  of  the  writ  of 
supersedeas  aforesaid  here.     And  this  court  proceeding 
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1870.      to  enter  such  judgment  as  the  said  Circuit  court  ought 
Tem.    ^  ^^^  entered,  it  is  further  considered,  that  upon  the 

statement  of  the  facts  agreed  in  the  case  the  law  is  for 

Bank'^*  the  plaintiff,  and  that  the  said  plaintiff  recover  against 
va.  for  Ac.  ^{^^  defendants,  one  thousand  and  two  dollars  and  fif- 
Knox  Ac.  teen  cents,  with  interest  thereon  from  the  1st  day  of 
Farmers  June  1861,  till  payment,  the  principal,  charges  of  pro- 
va.  for  Ac  test,  and  interest  in  the  declaration  mentioned,  uid  the 
Anderson  ^^^  ^Y  ^^^  ®^^^  plaintiff  expended  in  the  prosecution 
&  ck>.     of  the  said  suit  in  the  said  Circuit  court. 

And  the  defendants,  John  S.  Knox,  Jr.,  and  Bobert 
F.  Knox,  having  filed  their  petition  to  this  court,  repre- 
senting that  since  the  rendition  of  the  judgment  afore- 
said, they  have  been  adjudicated  bankrupts,  under  the 
act  of  congress  passed  on  the  2d  day  of  March  1867, 
and  have  received  their  certificates  of  discharge,  which 
or  copies  of  which  were  presented  with  said  petition; 
and  praying  that  this  court,  in  its  judgment  reversing 
the  said  judgment  of  the  said  Circuit  court,  would 
make  such  provision  as  would  protect  them  from  any 
execution  that  might  be  issued  upon  the  same ;  upon 
consideration  thereof,  it  is  ordered  that  no  execution  be 
issued  upon  the  said  judgment  without  a  previous  order 
to  that  effect,  made  by  the  said  Circuit  court,  after  rea- 
sonable notice  to  the  said  defendants  to  appear  and 
show  cause,  if  any  they  can,  against  it ;  which  is  or- 
dered to  be  certified  to  the  said  Circuit  court. 

And  on  the  motion  of  the  defendants,  John  S.  Knox, 
Jr.,  and  Robert  F.  Knox,  it  is  ordered  that  they  have 
leave  to  withdraw  the  original  certificates  of  discharge 
filed  with  the  said  petition,  on  leaving  copies  thereof. — 
This  day  came,  &c.,  and  the  court  having,  &c.,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  judgment  is  erroneous.  There- 
fore, it  is  considered,  &c.,  and  this  court  proceeding,  &c., 
it  is  further   considered   by  the  court,  that  upon  the 


Digitized  by 


Google 


OOUET   OF   APPEALS   OP   VIKGINIA.  757 

statement  of  facts  agreed  in  the  case^  the  law  is  for  the     isto. 
plaintiff,  and  that  the  said  plaintiffs  recover  against  the    ^^^ 
defendants,  nineteen  hundred  and  forty-eight  dollars- 


and  seventy-one  cents,  with  interest  thereon  from  the  ^^^f ^ 
1st  day  of  April  1865,  till  payment,  and  the  costs  by  Va.  for &c. 
the  said  plaintiff  expended  in  the  prosecution  of  the  Knox  &c. 
said  suit  in  the  said  Circuit  court.     Which  is  ordered  Farmers 
to  be  certified  to  the  said  Circuit  court.  vfjto^^ 

V. 

Judgment  BEVEBSED.  Anderson 

&Co. 
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18m  %it!hmmA. 

April 
Term. 

Skipwith  cfe  als.  v.  Cabell's  ex^or  <&  als. 
Lee  (&  als.  v.  Cabell's  esc* or  <&  als. 

June  24. 

1.  Mrs.  C.  an  old  and  very  wealthy  lady,  after  disposing:  by  her 
will  and  two  codicils,  of  a  larg^e  amount  of  her  property,  at  the 
close  of  the  second  codicil  says :  In  case  of  a  sudden  and  un- 
expected death,  I  g-ive  the  remainder  of  my  property  to  be 
equally  divided  between  my  cousin  Dr.  C.  of  Philadelphia  and 
my  cousin  P.  S.,  of  New  Orleans,  one-half  of  which  each  must 
hold  in  trust  for  the  benefit  of  their  children.  This  is  not  a 
conditional  leg-acy  dependent  upon  the  sudden  and  unexpected 
death  of  the  testatrix. 

2.  In  such  cases  the  question  is  whether  the  contingency  is  re- 
ferred to  as  the  reason  or  occasion  for  making  the  disposition, 
or  as  the  condition  upon  which  the  disposition  is  to  become 
operative. 

3.  The  second  codicil  is  dated  Augrust  18, 1861.  On  the  27th  No- 
vember 1861,  the  testatrix  made  a  sixth  codicil,  as  follows :  In 
consequence  of  the  state  of  the  country,  I  now  revoke  my  be- 
quests to  Dr.  C.  and  his  children,and  also  to  Mrs.  T.,  her  daugh. 
ter  C.  and  also  to  Miss  I<.  all  of  them  residents  of  Philadelphia. 
Evidence  was  offered  to  prove  that  testatrix  had  been  advised 
that  there  was  danger  that  the  legacies  would  be  confiscated 
by  the  Confederate  government,  and  that  this  was  the  reason 
of  the  revocation.    Hbi«d  t 

1.  If  the  advice  was  erroneous  it  would  not  avoid  the  revocation. 

2.  Parol  evidence  is  not  admissible  to  show  the  views  or  opin- 
ions of  the  testatrix,  in  order  to  show  that  she  acted  under 
a  mistake.  The  mistake  which  induces  the  revocation  most 
appear  on  the  face  of  the  will. 

3.  C.  and  S.  took  under  the  residuary  clause  of  the  will  each 
one-half  as  tenants  in  common,  and  upon  the  revocation  of 
the  bequest  to  Dr.  C,  the  half  given  to  him  does  not  pass  to 
S.  but  is  undisposed  of  by  the  will  and  goes  to  the  next 
of  kin. 

4.  By  the  first  clause  of  her  will  testatrix  says :  Of  the  ten  thoa- 
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sand  and  fifty  dollars  which  I  received  from  my  uncle  Fitz-  isto. 

Hugh  Carter's  estate,  I  give  and  bequeath  two  thousand  dol-  April 

lars  of  it  to  Mrs.   C. ;  two  thousand  dollars  of  it  to  Mrs.  Term. 


J.  ;  two  thousand  dollars  of  it  to  my  cousin  Mrs.  Y.  ;  one  skiowlth 
thousand  dollars  of  it  to  my  friend  Miss  L. ;  one  thousand     &  als. 
dollars  of  it  to  Mrs.  B. ;  one  thousand    and  fifty  dollars        v. 
to  Mrs.  F.  of  Philadelphia,  and  one  thousand  dollars  of  it  CabeU's! 
to  my  cousin  Miss  R.    I  give  the  sums  mentioned  above  to 
G^n'l  Cocke  in  trust,  Ac.    At  the  death  of  the  husband  of  Lee&«als- 
testatrix  he  had  standing  in  his  name  $10,050  of  bonds  of   Qa^u»g 
the  State  of  Virginia  which  he  had  purchased  with  money  ez*or  &  ala 
derived  from  the  estate  of  Fitihugh  Carter ;  he  intended 
these  bonds  to  be  transferred  to  his  wife,  and  they  were  ac- 
cordingly transferred  to  her  by  his  ex'or.    These  are  money 
leg'acies,  and  are  not  specific  bequests  of  the  bonds. 

5.  By  another  clause  of  the  will  testatrix  leaves  to  the  unmar- 
ried daughters  of  her  cousins  B.  and  C.  "my  guaranteed 
bonds  of  the  James  River  and  Kanawha  Company,  to  be 
equally  divided  between  them."  After  the  date  of  the  will 
an  act  was  passed  which  authorized  the  holders  of  the  bonds 
of  this  Company,  for  which  the  State  was  bound,  to  sur- 
render them  and  receive  in  lieu  thereof,  bonds  of  the  State 
for  the  same  amount,  and  under  this  act  the  testatrix  ex- 
changed her  guaranteed  bonds  for  State  bonds,  which  she 
held  at  her  death.  The  exchange  of  the  guaranteed  bonds 
for  State  bonds  was  not  an  ademption  of  the  legacy ;  and 
the  legatees  are  entitled  to  have  the  State  bonds. 

6.  In  the  progress  of  a  suit  brought  by  the  ex'or  to  have  the  es- 
tate administered,  the  court  authorized  him  to  invest  funds 
of  the  estate  in  his  hands,  in  Confederate  bonds.  He  paid 
large  sums  of  Confederate  money  to  one  of  the  residuary 
legatees,  but  the  parties  entitled  to  the  other  half  of  that 
legacy  being  unascertained,  he  paid  nothing  to  them. 
Hbi<d: 

1.  That  the  loss  sustained  by  the  investment  in  Confed- 
erate bonds,  must  be  borne  ratably  by  alllthe  parties 
entitled  to  residuum. 

2.  That  in  ascertaining  the  residuum,  and  the  payments 
made  to  the  one  residuary  legatee,  these  payments 
must  be  scaled  according  to  the  value  of  the  money  at  the 
time  of  the  payment. 

7.  By  the  second  clause  of  the  will  testatrix  says :  I  give  half 
the  Virginia  State  stock  that  I  may  own  when  I  die  to  my 
cousin  S.  L.    He  is  entitled  to  one-half  of  the  aggregate 
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1870.  amount  of  State  stocks  she  owned  at  her  death,  except  the 

April  State  bonds  exchanged  for  the  guaranteed  bonds  of  the 

Z^^""-  James  River  and  Kanawha  Company.    But    though  her 

^, .  _,  ^  money  was  invested  in  State  bonds  by  a  t>ank  in  its  own 

^  ^jg^  name,  and  deposited  with  the  treasurer  of  the  State,  under  an 

V.  agreement  with  her  to  pay  the  taxes  on  the  bonds,  and  also 

Cabell's  the  investment,  and  return  her  the  bonds  when  she  required 

exor  &  als  •  ^^  ^^  purchase  others  and  deliver  them  to  her,  this  does  not 

lice&als.  make  the  bonds  hers,  so  as  to  entitle  S.  L.  to  one-half  there- 

Cabell's  ^  * 

ex'or&ais  xhis  was  a  bill  filed  in- January  1863,  in  the  Circuit 
court  of  Nelson  county,  by  D.  J.  Hartsook,  executor  of 
Mary  W.  Cabell,  deceased,  to  obtain  a  construction  of 
certain  clauses  of  her  will  and  the  codicils  thereto,  and 
to  have  the  direction  of  the  court  in  the  administration 
of  the  estate.  The  legatees  interested  in  the  clauses, 
which  were  supposed  to  be  of  doubtful  construction, 
and  the  next  of  kin,  so  far  as  they  were  known,  were 
.  made  parties  defendants. 

Mrs.  Cabell  was  the  widow  of  the  late  Joseph  C. 
Cabell,  of  Nelson  county,  and  she  died  in  that  county 
in  December  1861.  She  was  the  daughter  of  Greorge 
Carter,  and  her  mother  was  a  Skipwith.  She  was  an 
old  lady,  possessed  of  a  very  large  estate,  consisting 
principally  of  slaves,  bank  stock  and  bonds,  without 
children,  or  brothers  or  sisters,  or  their  descendants ; 
all  her  uncles  and  aunts  but  one  were  dead,  and  her 
next  of  kin  scattered  over  the  United  States,  and  a 
number  of  them  in  Europe,  were  the  descendants  of 
these  uncles  and  aunts  ;  and  those  of  them  who  were 
known  and  made  parties  in  this  suit  were  about  one 
hundred. 

The  will  of  Mrs.  Cabell,  and  the  six  codicils  thereto, 
were  written  by  herself  ;  and  they  give  abundant  proof 
that  not  only  the  handwriting,  but  the  whole  frame  and 
structure,  as  well  as  the  provisions  of  these  instruments, 
were  her  own  work.  The  legatees  number  about  fifty, 
and  the  legacies  range  from  a  gold  thimble  up  to 
twenty  thousand  dollars,  and  even  more,  given  specifi- 
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<3ally,  beside  the  residuary  bequests.     The  clauses  of  the     isro. 
■will  and  codicils  on  which  the  questions  decided  in  this    Term. 
court  arose,  or  which  may  throw  light  upon  them,  are 
the  following  :  The  will  is  dated  the  22d  of  December     &  au. 
1859,  and  says  first :     **0f  the  ten  thousand  and  fifty  ^a^irs 
dollars  which  I  received  from  my  uncle  Fitzhugh  Car-  ex'or  &  ais 
ter's  estate,  I  give  and  bequeath  two  thousand  dollars  of  Lee&ais. 
it  to  Mrs.  Hill  Carter,  of  Shirley  ;   two  thousand  dollars  cabcirs 
of  it  to  Mrs.  Mary  Cabell  Irvine;  two  thousand  dollars  ^^'^^^  *  ^^^ 
of  it  to  my  cousin  Mrs.  Fanny  Young ;  one  thousand 
dollars  of  it  to  my  friend  Miss  Lucy  Claiborne  ;  one 
thousand  dollars  of  it  to  Mrs.  Margaret  Brown,  daugh- 
ter of  Mrs.  McClelland  ;  one  thousand  and  fifty  dollars 
to  my  friend  Mrs.  Fanny  Taylor,  of  Philadelphia  ;  and 
one  thousand  dollars  of  it  to  my  cousin  Miss  Landonia 
Randolph.     I  leave  the  sums  mentioned  above,  to  Gen'l 
Cocke,  in  trust  for  the  sole  and  separate  use  of  the    la- 
dies whose  names   are  mentioned." 

The  second  bequest  is  : — ''I  give  and  bequeath  half 
the  Virginia  State  stock  that  I  may  own,  when  I  die,  to 
my  cousin  Smyth  Lee." 

After  a  number  of  other  bequests,  the  first  of  them 
being  to  her  cousin  Peyton  Skipwith  of  all  the  Rich- 
mond city  stock  that  she  might  own  at  her  death,  and 
her  mother's  portrait,  comes  the  following  :  *'I  leave 
to  Dr.  Charles  Cocke,  in  trust  for  the  sole  and  separate 
use  of  the  now  unmarried  daughters  of  my  cousin  Car- 
ter Braxton,  and  my  cousin  Dr.  Corbin  Braxton,  my 
guaranteed  bonds  of  the  James  River  and  Kanawha 
Company,  to  be  equally  divided  between  them." 

In  the  conclusion  she  says  : — *'I  have  written  one, 
and  I  mean  to  write  another  codicil  to  this  will."  And 
after  signing  it  she  says: — I  appoint  my  cousin,  P.  H. 
Skipwith,  my  executor  ;  if  he  cannot  act,  I  appoint  D. 
J.  Hartsook,  without  either  of  them  giving  security. 

The  first  codicil  is  dated  the  24rth  of  December  1859. 
After  making  a  number  of  bequests  of  money,  trinkets. 
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187a     portraits  and  f  urDiture  to  different  persons,  she  signs  it ; 
f^^    and  then  adds :  I  intend,  hereafter,  writing  another  cod- 

icil  to  dispose  of  the  rest  of  my  property;  but  in  ease 

&ais.    of  a  sudden  death,  I  will  add  to  this  codicil,  that  Igire 
cavil's  ^  ^y  cousin,  Peyton  H.  Skipwith,  my  servant  Pey- 

cx'or&aiston,  &c.,  mentioning  several  slaves.     And  then,  after 

Lee&aia.  another  signing,  comes  the  following  clause  :     * 'I  have 
Cabell's  Specified   in  several  instances,  exactly  what  different 

ex'or&aiSg^^^^  is  to  be  given  to  different  persons;  but  in  case 
changes  be  made  in  the  location  of  my  stock,  I  wish  it 
to  be  distinctly  understood,  that  out  of  my  general 
property,  those  same  persons  are  to  receive  the  sums  of 
money  specified  as  given  to  them.  I  also  leave  all  and 
every  thing  that  I  have  given  to  my  cousins,  Peyton 
Skipwith  and  Smyth  Lee,  in  trust  to  D.  J.  Hartsook 
for  their  sole  and  separate  use,  to  do  with  as  they 
please." 

The  second  codicil,  which  is  dated  at  its  commence- 
ment, on  the  28th  of  February  1861,  and  at  its  conclu- 
sion, August  18th,  1861,  after  several  legacies  of  money 
to  other  persons,  gives  to  Miss  Cornelia  Taylor,  of 
Philadelphia,  one  thousand  dollars,  and  to  Mrs  Lewis, 
of  Philadelphia,  two  thousand  dollars  ;  and  then  says  : 
''In  case  of  a  sudden  and  unexpected  death,  I  give  the 
remainder  of  my  property  to  be  equally  divided  be- 
tween my  cousin.  Dr.  Carter  of  Philadelphia,  and  my 
cousin  Peyton  Skipwith,  of  New  Orleans  ;  one-half  of 
which,  each  must  hold  in  trust  for  the  benefit  of  their 
children." 

The  third,  fourth  and  fifth  codicils  are  of  no  im- 
portance ;  the  sixth,  which  bears  date  the  27th  of  No- 
vember 1861,  says:  ''In  consequence  of  the  state  of 
the  country,  I  now  revoke  my  bequest  to  Dr.  Charles 
Carter  and  his  chifdren,  and  also  to  Mrs.  Fanny  Tay- 
lor, her  daughter  Miss  Cornelia  Taylor,  and  also  to 
Miss  Fanny  Lewis,  all  of  them  residents  of  Philadel- 
phia." 
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On  the  30th  of  April  1863,  the  court,  on  the  motion     isto. 
of  the  plaintiff,  made  an  order,    that  it  appearing  that    ,^!^^ 

the  plaintiff  has  money  in  his  hands  received  in  the  due 

course  .of  his  trust,  belonging  to  the  estate  of  his  tes-    &  au. 
tatrix,    which  moneys,  owing  to  the   difficulties  and  ^^, 
doubts  concerning  the  construction  of  the  will,  and  theex*or&ais 
dispersed  situation  of  some  of  the  legatees,  he  is  una-  Lee  &  ais. 
ble  to  pay  over  to  the  parties  entitled,  leave  is  granted  cabeirs 
him  to  invest  the  whole  or  any  part  of  said  money  in«^'®^**^ 
registered  bonds  of  the  Confederate  States  or   of  the 
State  of  Virginia,  taking  said  bonds   in  his  name  in  his 
fiduciary  character.     And   it  shall  be  the  duty  of  the 
plaintiff  to  preserve  the  bonds  thus  taken,  and  to  exer- 
cise due  diligence  in   collecting   the  interest   thereon. 

Several  of  the  legatees  mentioned  in  the  first  clause 
of  the  will,  ^myth  Lee  and  Peyton  H.  Skipwith,  an- 
swered separately,  and  all  the  next  of  kin  mentioned 
in  the  bill  united  in  an  answer ;  all  of  them  setting  up 
their  respective  pretensions.  But  without  going  into 
detail,  the  several  questions,  with  the  evidence  in  rela- 
tion to  them,  may  be  stated  as  follows  : 

It  was  contended  by  the  legatees  under  the  first  clause, 
that  they  were  demonstrative  legacies,  and  that  the  lega- 
tees were  entitled  to  receive  in  money,  the  sums  men- 
tioned. And  it  appeared  from  the  evidence  that  Jo- 
seph C.  Cabell,  the  husband  of  the  testatrix,  had,  in 
his  lifetime,  received  from  the  representatives  of  Fitz- 
hugh  Carter's  estate,  a  sum  of  money  which  he  in- 
vested in  State  bonds  in  his  own  name,  to  the  amount 
of  ten  thousand  and  fifty  dollars.  As  this  was  money 
derived  through  his  wife,  he  wished  it  to  be  transferred 
to  her,  and  had  executed  a  power  of  attorney  to  D.  J. 
Hartsook,  authorizing  him  to  transfer  the  stocks  to  her; 
though  this  power  had  not  been  delivered  to  Hartsook, 
and  nothing  was  done  under  it  during  his  lifetime  ;  but 
after  his  death,  with  the  consent  of  the  residuary  lega- 
tees of  Joseph  C.  Cabell,  his  executors  tracnsferred  the 


Digitized  by 


Google 


704  COUBT  OF   APPEAUS   OF  VIRGINIA. 

1870.     stock  to  Mrs.  Cabell.     These  bonds  were  kept  separate 
.^^^^     from  her  other  bonds  by  Mrs.  Cabell,  and  they  are  en- 


tered   separately  in   the  book  in  which  she  entered  a 

^^^  statement   of  the   bonds   and  stocks   which  she  held. 
V-       This  book  was  before  the  commissioner,  and  is  referred 

CabeU'8 

^z'or&aisto  as  marked  A. 

Lcc&ais.     Under  the   second  clause  of  the   will,  Smyth   Lee 
cabeirs  c^ii^ed  that  he  was  entitled  to  one-half  of  all  the  State 

<x'or  A  ais  bonds  which  the  testatrix  owned  at  her  death.  Of  these 
bonds,  there  were  $29,550  of  which  there  was  no  dis- 
pute, that  he  was  entitled  to  one-half.  He  contended 
that  the  bonds  mentioned  in  the  first  clause  should  be 
taken  into  the  estimate  and  added  to  the  above  sum ; 
•  and  further,  that  bonds  to  the  amount  of  $7,600,  which 
she  held  at  her  death,  and  for  which  she  had  exchanged 
her  guaranteed  bonds  of  the  James  Riter  apd  £[anawha 
Company,  should  be  taken  as  constituting  a  part  of  the 
State  bonds  referred  to  in  the  second  clause  of  the  will. 
And  he  insisted  still  further,  that  the  Bank  of  Howards- 
ville  held  the  State  .bonds  of  the  testatrix  to  the  amount 
of  $34,600,  which  should  also  be  taken  as  a  part  of  the 
fund  of  which  he  was  entitled  to  share. 

It  appears  from  the  evidence,  that  at  the  time  Mrs. 
Cabell  wrote  her  will,  she  held  $7,600  of  the  bonds  of 
the  James  River  and  Kanawha  Company,  guaranteed 
by  the  State.  These  are  the  bonds  given  in  the  will  to 
the  unmarried  daughters  of  Carter  and  Corbin  Brax- 
ton. On  the  23d  of  March  1860,  the  general  assembly 
passed  an  act  to  amend  the  charter  of  the  James  River 
and  Kanawha  Company,  by  the  4th  section  of  which 
act,  the  Board  of  Public  Works  vas  directed,  upon  the 
surrender  by  the  holders  thereof,  of  any  of  the  bonds 
of  the  James  River  and  Kanawha  Company,  for  the 
payment  of  which  the  State  is  responsible,  to  iBsue  to 
said  holders  a  correspondent  amount  of  the  bonds  of 
the  State.  Under  this  act,  Mrs.  Cabell  surrendered  her 
Tuaranteed  bonds,  and  received  in  lieu  thereof,  a  oer- 
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tificate   of   debt  of  the  State  for  $7,600,  bearing  date     isto. 
January  let,  1861 ;  and  this  she  held  at  her  death.  r^^^ 

In  relation  to  the  $34,600,  Ebrtsook  who  was  the  skipwith 
agent  of  Mrs.  Cabell  during  her  widowhood,  for  the    &  ais. 
management  of  her  property,  and  also  the  cashier  of  cabeu*s 
the  Howardsville  Bank,  states  in  his  first  examination :  «^'or&au 
''The  sum  of  $34,600  of  State  stock,  purchased  from  i^«*^- 
time  to  time,  in  the  lifetime  of  Mrs.  Cabell,  was  trans-  cabeirs 
f erred  by  her  or  by  me  as  her  agent,  to  the  Bank  of 
Howardsville  ;  the  agreement  being  that  the  said  bank 
should  pay  the  State  taxes,  and  Mrs.  Cabell  should  re- 
ceive the  interest.     This  stock  was  either  purchased  in 
the  name  of  the  Bank  of  Howardsville,  or  transferred 
to  said  bank,  and  now  stands  in  the  name  of  said  bank, 
and  is  held  by  the  State  treasurer  as  security  for  the 
redemption  of  the  issues  of  said  bank.     This  stock  is 
not  entered  in  the  book  marked  A  (the  book  kept  by 
Mrs.  CabeU  in  which  she  entered  her  stocks  and  bonds), 
and  heretofore  referred  to  ;  not  being  in  her  possession, 
but  standing  as  above  stated,  in  the  name  of  the  bank, 
and  the  certificates  in  the  hands  ^of  the  State  treasurer. 

In  his  second  examination  he  says :  On  the  ledger  of 
the  Bank  of  HowardsviUe,  there  stands  to  the  credit 
of  Mrs.  Mary  W.  Cabell's  estate  the  sum  of  $34,600, 
in  the  registered  stock  of  the  State  of  Virginia.  This 
afiKant  was  cashier  of  said  bank,  and  the  agent  of  Mrs. 
Cabell ;  and  at  various  times  had  collected  for  her,  and 
had  in  his  possession,  large  sums  of  her  jtnoney,  which 
money  she  wished  invested  in  stocks.  This  affiant  at 
various  times  purchased  from  others  certificates  of  stock 
of  the  State  of  Virginia,  which  was  by  them  trans- 
ferred to  the  Bank  of  Howardsville,  and  by  it  deposited  • 
with  the  treasurer  of  the  State  for  the  purposes  men- 
tioned in  the  chaiter  of  the  bank.  This  was  done  in 
pursuance  of  an  agreement  with  Mrs.  Cabell,  that  the 
bank  was  to  pay  her  the  whole  interest  on  said  stock, 
taxes  thereon  to  be  paid  by  the  bank ;  and  whenever 
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187a  Mrs.  Cabell  wished  it,  the  bank  was.  to  redeem  the 
?cnn.  stock  so  deposited,  or  purchase  for  her  a  like  amount. 
After  her  death  I  transferred  to  her  credit  on  the  books 


SkipwlUi 

A  ai8.     of  the  bank  all  the  stock  thus  purchased  and  deposited 
cabeu'8  ^^^^  ^^^  treasurer  of  the  State,  amounting  to  $34,600 
exor&aisas  abpvc  stated.     During  her  lifetime  this  affiant  was 
Lee  &  ais.  credited  with  this  stock  on  the  books  of  the  bank,  but  the 
cabeu's   officcrs  of  the  bank  knew  it  to  be  Mrs.  Cabell's,  under 
cx'or&ais^jj^  agreement  aforesaid;  and  therefore  her  estate  was 
credited  with  it.      ''There  was  no  written  contract  be- 
tween Mrs.  Cabell  and  the  bank  in  regard  to  this  mat- 
ter. "     He  further  stated,  that  of  this  $34, 600  there  were 
still  deposited  with  the  treasurer  three  certificates  of 
$10,000  each  deposited  by  the  bank,  two  of  which  are 
the  identical  certificates  deposited  by  him  ;  the  residue, 
amounting  to  $4,600,  he  believed  had  been  exhausted 
in  the  redemption  of  the  issues  of  the  bank. 

The  commissioner  who  was  directed  to  enquire  into 
the  facts  in  relation  to  these  subjects,  reported  the 
facts  as  herein  stated  ;  and  on  the  last  question  concluded 
his  report  as  follows  :  No  evidence  that  Mrs.  Cabell 
ever  owned  any  such  stock  appears  on  her  book, 
wherein  she  kept  lists  of  her  stocks,  which  is  herewith 
filed,  marked  com'r  A.  It  therefore  appears  to  the 
com'r  that  the  Bank  of  Howardsville  was  a  borrower 
of  Mrs.  Cabell  to  the  extent  of  said  $34,600,  and  u 
debtor  to  her  estate  in  that  amount ;  and  he,  so  regard- 
ing it,  has  listed  the  same  among  the  assets  of  the  es- 
tate, as  a  debt  due  from  said  bank ;  and  under  the  pro- 
visions of  the  charter  of  said  bank  has  reported  it  as  a 
good  debt.  The  report  on  this  question  was  excepted 
to  by  Smyth  Lee. 

The  legatees  of  the  bonds  of  the  James  River  and 
Kanawha  Company,  guaranteed  by  the  State,  insisted 
that  the  exchange  of  the  bonds  was  an  ademption  of 
the  legacy  ;  and  that  under  the  provision  of  the  1st  cod- 
icil, they  were  entitled  to  be  paid  out  of  the  genera 
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property  of  the  estate  the  nominal  amount  of  the  bonds,      ^sro. 
And  Peyton  H.  Skipwith  insisted  that  the  residuary    Term. 
clause  of  the  will  in  favor  of  Dr.  Carter,  of  Philadel-  ^^,  __^  ^ 

'  Skipwith 

phia,  having  been  revoked,  he  was  entitled  to  the  whole    &  ais. 
of  the  residuum.     Whilst  the  next  of  kin  insisted,  first,    cabeirs 
that  the  bequest  of  the  residuum  having  been  on  theex'<)r&ai8 
contingency  of  her  sudden  and  unexpected  death,  and  Lee&aus. 
this  not  having  occurred,   the  bequest  was  void ;  and,   cabeiis 
second,  that  if  the  bequest  was  valid,  it  was  revoked  as^'^'^**^ 
to  the  one  moiety  given  to  Dr.  Carter ;  and  as  to  that 
and  the  other  legacies  mentioned  in  the  clause  of  rev- 
ocation, Mrs.   Cabell  died  intestate,  and  that  the  lega- 
cies giren  to  these  legatees,  passed  to  them  as  the  next 
of  kin. 

In  relation  to  the  revocation  of  the  bequest  to  Dr. 
Carter  and  the  other  legatees  living  in  Philadelphia, 
Hartsook,  in  his  examination,  says  :  Some  time  before 
her  (Mrs.  Cabell's)  death,  I  was  at  her  house,  and  she 
said  she  had  made  her  will  and  had  wiitten  it  so  plain 
that  no  difficulty  could  be  made ;  and  said  she  wanted 
the  persons  to  whom  she  had  given  her  property  to  get 
it  as  soon  after  her  death  as  possible.  I  remarked  to 
her,  that  under  the  sequestration  act,  if  she  had  given 
property  to  any  of  her  northern  friends,  it  might  be 
confiscated,  and  that  I  mentioned  it  for  her  considera- 
tion. She  thanked  me,  and  said  she  had,  and  that  she 
would  revoke  the  bequests.  On  visiting  her  the  next 
time,  she  remarked  that  she  had  revoked  the  bequests  to 
her  northern  friends  on  account  of  the  state  of  the  coun- 
try. I  then  asked  her  if  she  had  made  any  disposition 
of  the  property  given  in  these  revoked  bequests,  or 
whether  she  had  any  residuary  clause  to  her  will  which 
would  take  it.  She  replied  she  had  a  residuary  clause ; 
and  that  would  do.  1  told  her  that  perhaps  it  would 
not.  She  replied,  well,  I  cannot  help  it  now.  She  was 
^suffering  greatly  and  very  feeble. 

Mrs.   Mosby,    another  witness,    says:  **She    (Mrs, 
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1870.     Cabell)  talked  about  dying  for  several  months  bef <m« 
Term.    ^^^  death,  but  I  do  not  think  she  gave  up  all  expeeta- 


tion  of  recovery  until  about  eight  days  before  she  died. 

A  ais.         The  only  other  questions  in  the  cause  were,  whether 
^  J\,.    the  assets,  amounting  to  $47,600,   invested  under  the 

Cabell's  '  o  -^      5         j 

cx'or&ais  order  of  the  court  in  the  cause  in  Confederate*  bonds, 

Lee&ais.  were  to  be  considered  as  invested  for  the  next  of  kin, 

Cabell's  ^^^  they  to  bear  the  whole  loss,  or  whether  it  was  to  be 

**'®''**^  considered  a  part  of  the  residuum,  and  the  loss  to  be 

borne  by  all  the  parties  interested  in  that  residuum  ; 

and,  second,  whether  the  payments  made  by  the  execu- 

tor  during  the  war  to  Peyton  H.  Skipwith,  on  account 

of  his  interest  in  the  residuum,  should  be  charged  to 

Skipwith  at  their  nominal  amount,  or  at  their  real  value 

at  the  time  of  payment.     These  payments  amounted  to 

$73,910  in  Confederate  money. 

By  the  decree  of  the  court  made  on  the  10th  of  Oc- 
tober 1866,  the  court  held,  1st.  That  the  bequest  of  the 
residuum  was  not  on  a  contingency  which  avoided  it. 
2d.  That  Peyton  H.  Skipwith  took  only  one-half  of 
the  residuum,  and  the  testatrix  died  intestate  as  to  the 
half  left  to  Dr.  Carter.  3d.  That  the  legatees  of  the 
Fitzhugh  Carter  fund  under  the  first  clause  took  only 
the  State  bonds.  4th.  That  the  legacy  of  the  guaran- 
teed bonds  of  the  James  Kiver  and  Kanawha  Company 
was  adeemed  by  the  change  into  State  bonds,  and 
that  the  legatees  were  entitled  to  be  paid  the  nominal 
amount  of  said  bonds  out  of  the  general  assets  of  the 
testatrix.  5th.  That  the  State  bonds  constituting  the 
Fitzhugh  Carter  fund,  except  the  $1,050  left  to  Mrs. 
Fanny  Taylor  of  Philadelphia,  and  afterwards  revoked, 
were  not  to  be  taken  into  the  account  of  the  State  bonds 
owned  by  the  testatrix  at  her  death,  of  which  Smyth 
Lee  was  to  receive  one-half.  And  the  commissioner's 
report  was  recommitted,  with  instructions  to  retake  the 
accounts  before  ordered  and  any  others  which  the  par- 
.ties  may  require  to  be  taken. 
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The  second  decree  was  made  on  the  10th  of  October     ism 
1867,  when  the  court  held,  that  the  $47,600  invested    ^^^ 

under  the  order  'of  the    court  in  Confederate  bonds, 

should  be  embraced  in  the  residuum,  and  all  the  par-     &  ais. 
ties  interested  in  that  residuum  should  bear  the  loss      J- 

Cabell's 

ratably;  and  that  Peyton  H.  Skipwith should  be  charged exor &  ais 
only  the  real  value  of  the  Confederate  money  received  Lee  &  ais. 
by  him  from  the  executor  on  account  of  his  interest  in  ca^irs 
the  residuum,  as  at  the  time  it  was  paid  to  him.  ex*or&  ais 

From  these  decrees,  Skipwith  for  himself,  and  as  trus- 
tee for  his  children,  obtained  an  appeal  to  the  District 
court,  where  they  were  aflSrmed;  and  he  then  obtained 
an  appeal  to  this  court.  On  the  8th  of  May  1868,  after 
the  decision  in  the  District  court  and  before  the  appeal 
to  the  Supreme  Court  of  Appeals,  the  Circuit  court 
made  another  decree,  carrying  out  the  principles  settled 
in  the  former  decrees.  And  C.  C.  Lee  and  others,  the 
next  of  kin,  obtained  an  appeal  from  that  and  the  for- 
mer decrees. 

Balckom^  for  the  appellant  Skipwith.  It  is  obvious 
on  the  face  of  these  testamentary  papers,  that  it  was  the 
intention  of  this  testatrix  not  to  die  intestate  as  to  any 
part  of  her  property.  Her  next  of  kin  are  exceedingly 
numerous,  there  being  over  one  hundred  of  them 
parties  on  this  record;  and  they  are  scattered  over  the 
world;  many  of  them  wholly  unknown  to  her. 

let.  1  shall  discuss  the  effect  of  two  of  the  codicils 
of  this  testatrix  :  first,  that  of  the  18th  of  August  1861, 
which  is  the  second  codicil  to  the  will;  and  second, 
that  of  the  27th  of  November  1861,  which  is  the  sixth 
of  these  papers.  It  is  said  for  the  next  of  kin  that  the 
provision  in  the  second  codicil,  giving  the  residuum  of 
the  estate  to  Dr.  Carter  and  Peyton  Skipwith  and  their 
children,  is  contingent,  depending  on  the  sudden  and  ^ 

unexpected  death  of  the  testatrix;  and  that  she  did  not 
so  die.     This  language  is  used  in  the  first  codicil ;  and 
49 
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.£]87a      it  is  not  pretended  that  in  that  codicil  it  has  this  effect. 
Terai.    B[®re  is  an  old  lady,  seventy-five  years  old ;  what  death 

as  to  her  can  be  sudden  and  unexpected.  In  construing 

&  ais.     such  words  the  courts  are  cautious  in  construing  them 
r.  Zl.^,    as  conditions.     1    Lomax  Ex'ors  19 ;  1   Bedfield   on 

Cabell's  ' 

ex'or&ais  Wilb  176,  178-9,  180.     This  being  an  olograph  will, 

;Lee&  ais.no  particular  formality  is  required  in  its  publication. 

cabeU's  Now  thb  sccond  codicil  is  dated  the  18th  of  August. 

ex'or&aisgjjg  made  several  codicils  afterwards  ;  and  in  none  of 

them  has  she  shown  a  disposition  to  change  it.     In  the 

sixth  codicil  she  recognizes  this  provision  in  the  second, 

for  there  is  no  other  bequest  to  Dr.  Charles  Carter  and 

his  children. 

2d.  It  is  said  on  behalf  of  Dr.  Carterand  his  children, 
that  the  revocation  of  the  bequest  to  him  and  Iiis  chil- 
dren in  the  sixth  codicil  is  void,  because  it  was  done 
under  a  mistake.  There  are  some  cases  of  mistake 
which  will  avoid  a  provision  in  a  will ;  there  are  some 
cases  in  which  a  testator  is  allowed  to  be  deceived  :  as 
a  bequest  under  the  belief  that  the  attention  of  the 
legatee  proceeds  from  affection  ;  it  will  not  be  allowed 
to  show  that  this  was  not  the  fact  On  the  other  hand, 
when  there  has  been  a  bequest  to  a  son,  which  has 
been  revoked  under  the  belief  that  he  was  dead ;  the 
revocation  will  be  held  to  be  void.  And  if  there  is  a 
bequest  to  a  woman  under  the  belief  that  she  is  his 
wife,  and  it  appears  she  is  not  his  wife,  the  be- 
quest is  void.  But  in  all  these  cases  you  must  find 
the  mistake  on  the  face  of  the  will,  and  it  cannot 
be  proved  by  parol.  1  Liomax  Ex'ors  61  ;  1  Red- 
field  Wills  358.  The  distinction  taken  in  the  cases  is 
shadowy;  and  the  only  safe  rule  is  that  you  must  stand 
upon  the  will  and  the  facts  appearing  in  it  which  in- 
duces the  revocation.  In  this  case  the  testatrix  says  in 
consequence  of  the  state  of  the  country  she  revokes 
the  bequest  If  the  state  of  the  country  was  not  as  it 
was,  then  you  might  say  the  mistake  would  avoid  the 
revocation. 
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It  is  said  that  this  is  a  patent  ambiguity,  and  there-      ism 
fore  parol  proof  is  admissible  to  explain  it.     Parol  evi-    ^^^ 

dence  to  prove  what  was  the  state  of  the  country;- 

what  Mrs.   Cabell  thought  was  the  state  of  the  coun-     s^^l^^ 
try  ?     Counsel  confine  it  to  her  mistake  as  to  confisca-       ^• 

•^  Cabell's 

tion ;  but  no  case  goes  so  far  as  to  hold  that  a  mistaken exor&ais 
belief   or  opinion  or  conjecture  will  avoid  the  revo-  Lee&ais. 
cation.     Who  will  say  what  was  the  state  of  the  coun-  cabeirs 
try  at  that  time  ?     Though  Hartsook  says  he  suggested  *^'^^**^« 
the  danger  of  confiscation,  she  says,  she  revokes  on  ac- 
count of  the  state  of  the  country. 

3d.  The  counsel,  all  of  them,  seem  to  consider  that 
the  rule  in  relation  to  lapsed  legacies  governs  this  case. 
It  in  fact  has  no  application  to  it.  A  lapsed  legacy  is 
adeteaipro  tanto  of  the  testator's  will.  The  courts 
have  said  if  a  specific  legatee  dies  in  the  testator's 
lifetime,  the  legacy  goes  into  the  residuary  bequest ; 
not  because  the  testator  intended  it ;  but  for  no  reason 
but  the  strong  disposition  to  prevent  an  intestacy. 
They  presume  what  is  true,  that  a  t)arty  sitting  down 
to  write  his  will  intends  to  dispose  of  the  whole  of  his 
estate. 

Then  when  they  came  to  the  residuary  estate,  as  there 
may  be  two  residuary  legatees,  they  established  the  rule, 
that  where  they  were  Joint  legatees,  and  one  died  in  the 
lifetime  of  the  testator,  the  survivor  should  take  the 
whole  ;  but  if  they  were  to  take  as  tenants  in  common, 
it  does  not  pass  to  the  survivor. 

And  so  there  is  another  rule.  If  there  is  a  bequest 
to  a  class,  the  legacy  will  go  to  those  who  survive  the 
testator. 

These  are  arbitrary  rules  established  by  the  courts ; 
and  these  being  established,  gentlemen  jump  to  the  con- 
clusion, that  the  rule  applies  to  a  revocation  of  a  legacy. 
But  there  is  no  ground  for  this  conclusion.  When  a 
testator  revokes  a  legacy,  he  is  doing  a  testamentary 
act ;  and  it  is  his  intention  which  is  to  govern.     In  the 
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1870.     one  case,  the  intention  of  the  testator  is  defeated ;  in 
Term.    *^®  Other,  his  intention  is  expressed.     The  codicil  is  a 

part  of  the  will,  and  both  are  to  be  regarded  as  one 

&  ai8.    paper.     It  is  a  republication  of  the  will  as   modified 
^  J*i,.    by  the  codicil,  and  if  there  is  a  clause  of  revocation, 

Cabell's      ^  '  ' 

ex'or&aisthe  will  is  to  be  read  as  if  the  clause  revoked  was  non 

Lee  &  als.  scnptum. 

cabeu's  Then,  if  the  courts  struggle  against  an  intestacy  when 
ex'or&ais^g  intention  of  the  testator  is  defeated^  much  more 
should  it  be  the  policy  of  the  courts  to  construe  the  testa- 
mentary acts  to  effect  the  same  object.  2  Bedfield 
Wills  442,  gives  the  rule  as  to  lapses.  The  testator  is 
supposed  to  give  away  the  legacy  from  the  residuary 
legatee  only  in  favor  of  the  special  legatee.  A  fortiori^ 
the  court  is  bound  to  presume  against  the  intestacy  in 
the  case  of  a  revocation,  and  to  enquire  what  is  the  in- 
tention of  the  testator  expressed  upon  the  face  of  the 
paper  read  as  one. 

It  may  be  supposed  that  this  question  is  concluded 
upon  authority  ;  but  I  have  been  surprised  to  find  how 
little  authority  there  is  upon  it.  The  judges  and  text 
writers  have  fallen  into  the  error  of  confounding  the 
principles  ;  yet,  there  is  no  such  authority  as  concludes 
it.  The  first  case  \s  Humphreys  v.  Taylor ^  Amb.  R.  136. 
This  case  shows  the  will  is  to  be  read  as  if  the  be- 
quest revoked  was  non  scriptum.  In  a  case  of  a  lapse, 
you  must  read  the  will  as  with  the  clause  in  it ;  bat 
when  you  consider  a  revocation,  you  read  it  as  with  the 
clause  out.  This  case  is  referred  to  in  several  books. 
Larklns  v.  Larkins^  3  Bos.  &Pul.  R.  16,  17,  refers  to 
Humphreys  v.  Taylor ^  for  the  principle  that  a  revocation 
without  a  new  gift  is  the  gift  of  the  whole  to  the  other. 
Bacon's  Abr.  folio  edi.  Wills  &  Testaments,  Letter  G. 

This  case  of  Larkins  v.  Larkins^  is  a  case  in  favor  of 
the  appellant ;  as  is  also  Harris  y.  Dams^  28  Eng.  Ch.,  1 
Coly.  R.  416. 

The  only  case  in  which  in  such  a  case  as  the  present, 
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the  revocation  was  held  to  be  a  lapse,  is   Creswell  v.      i87o. 
Cheslyn^  2  Eden's  R.  123.     To  this  case,  is  appended  a    t^^\ 
note  of  sergeant  Hill,  in  which  he  questions  its  correct- 

Sklpwltb 

ness.     Then  the  question  is,  whether  this  case  so  dis-     &ai8. 
approved,  so  settles  the  law  as  to  bind  this  court.  cabeii^s 

Then  how  does  this  will  read  as  corrected  by  the  cod-  exor&ais 
icil.     I  give   the  remainder    of   my   property    to  be  Lee&ais. 
equally  divided  between  my  cousin  Dr.  Carter  of  Phila-   cabeirs 
delphia,  and  my  cousin  Peyton  Skipwith  of  New  Qr-®^*^^**^* 
leans,  &c.     Strike  out  all  that  relates  to  Dr.  Carter  ; 
and  it  will  all  be  given  to  Skipwith.     This  is  not  a  case 
of  artificial  construction,  where  you  are  settling  a  prin- 
ciple ;  but  it  is  a  case  of  the  intention  of  the  testatrix 
in  writing  the  two  provisions.     The  whole  is  given  to 
be  divided  ;  the  division  is  dispensed  with,  and  there- 
fore it  is  not  to  be  divided.     You  re- write  the  will  and 
strike  out  every  thing  which  relates  to  Dr.  Carter  and 
his  children. 

Fitzpatrick^  for  Smyth  Lee's  adm'x.  We  contend 
that  there  is  error  in  the  decrees  and  rulings  of  the 
<50urt  below,  in  so  far  as  the  decrees  relate  to  the  dis- 
tribution of  the  Virginia  State  stocks ;  first,  because 
$10,050  of  State  stocks^  called  the  Fitzhugh  Carter  fund, 
is  ordered  to  be  distributed  as  specific  stock  legacies^  and 
not  to  be  estimated  as  stock  owned  by  the  testa- 
trix at  her  death,  in  the  computation  to  biB  made,  to 
ascertain  the  legacy  which  would  pass  to  Smyth  Lee 
under  the  second  clause  of  the  will ;  by  which  ruling 
the  legacy  of  Smyth  Lee  is  diminished  to  the  extent  of 
$4,500  in  State  stocks. 

Second,  because  $34,600  of  State  stocks  which  were 
loaned  to  or  deposited  with  the  Howardsville  Bank, 
were  not  treated  as  the  property  of  the  testatrix,  where- 
by the  legacy  to  Smyth  Lee  is  diminished  the  sum  of 
$17,300,  being  one  half  of  the  stocks  so  deposited. 

The  question   is   one   purely   of   construction,  and 
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ism      must  be  decided  by  gathering  the  intention  of  the  tes- 

Terai.    t*ti*i^  from  the  instrument  itself.     The  language  used 

in  the  second  clause  of  the  will  is  general  and  not  re- 

Skipwltli 

&  ais.  stricted  in  the  least.  By  it  Smyth  Lee  is  entitled  to  re- 
c  beu'8  ^^^  ^^^  half  of  aU  the  State  stock  owned  by  the  tes- 

ex'or&aiatatrix  at  her  death  ;  no  exceptions  whatever  are  made  ; 

LeeAais-we  have  only  to  ascertain  what  amount  of  Virginia 
cabeU'8  stocks  wcrc  owucd  by  testatrix  at  her  death  in  order  to 

ex'or&aiag^  the  rights  of  this  legatee.  But  it  is  contended  that 
the  legacies  given  under  the  first,  clause  of  the  will  are 
specif  c  stock  legacies  and  not  demonstratpvej  as  the  au- 
thorities would  indicate.  If  this  be  so,  which  we  sub- 
mit is  not  the  case,  yet  the  general  legacy  to  Smyth 
Lee,  although  it  may  have  been  fluctuating  during  the 
life  of  the  testatrix,  cannot  be  reduced  by  reason  of 
such  specific  legacy,  provided  the  common  fund  charged 
with  the  specific  and  general  legacy  be  sufficient  to 
satisfy  both  ;  as  in  this  instance.  It  appears  from  the 
master's  report  that  the  testatrix  owned  at  her  death 
$37,700  of  Virginia  stocks,  one-half  of  which  is  $18,850, 
which,  if  the  Fitzhugh  Carter  stock  be  added,  will 
amount  to  $28,900,  which  being  deducted  from  the 
$37,700,  leaves  in  stock  for  general  administration,  the 
sum  of  $8,800,  after  paying  all  stock  legacies,  general 
and  specific.  Thus  it  will  be  seen  that,  without  neces- 
sity, the  provisions  of  the  second  clause  of  the  will  are 
limited  and.  restricted  by  the  decree  of  the  court,  so  as 
to  reduce  the  legacy  thereunder  ;  thus  doing  violence 
to  the  plain  meanining  of  the  language  used.  But  it  is 
contended  that  the  first  clause  qualifies  the  second.  In 
what  way  ?  No  allusion  is  made  in  either  clause  to  the 
other.  If  the  legacies  under  the  first  clause  were  spe- 
cific, and  there  was  not  enough  stock  to  satisfy  all  stock 
legacies,  general  and  specific,  then  the  specific  stock 
legacies  would  be  paid  to  the  exclusion  of  the  general 
stock  legacies  ;  but  no  such  question  can  arise  here,  as 
a  large  amount  of  stock  remains  after  satisfying  alL 
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But  it  may  Dot  be  amiss  to  enquire  if  the  legacies  under     ism 
the  first  section  of  the  will  are  specific  ;  if  so,  they  are    r^^^ 

specific  stock  legacies^  and  a  sale  of  the  stocks  by  the  tes- 

tatrix  in  her  life  time  would  have  defeated  the  legacies.     &  ais. 
Would  such  a  sale  have  so  operated  ?     We  think  not.    ^a^irs 
The  Fitzhugh  Carter  fund  would  have  remained,  andex'or&aia 
the  legacies  would  be  paid  as  general  money  legacies  Lee&ai«. 
or  as  demonstrative  legacies  ;  which  would  not  be  the  cabeirs 
case  if  they  are  specific  legacies.     We  think  there  is^*®"^**^ 
clearly  error  in  this  part  of  the  decree. 

As  to  the  second  ground  of  the  complaint,  we  think 
that  the  record  abundantly  shows  that  at  the  time  the 
testatrix  made  Ler  will,  she  believed  that  she  was 
the  owner  of  State  stocks,  deposited  with  the  Bank 
of  Howardsville,  to  the  amount  of  $34,600,  which  had 
accumulated  in  the  hands  of  her  agent  D.  J.  Hartsook 
during  the  period  from  1856  to  1858,  and  which  had 
been  invested  by  said  agent  under  her  direction.  Under 
this  belief  she  makes  her  will  in  1859,  giving  Smyth 
Lee  one-half  of  all  her  State  stocks.  Was  it  not  her  in- 
tention to  embrace  one-half  of  the  State  stocks  de- 
posited with  the  Bank  of  Howardsville  in  this  bequest  ? 
Clearly  it  was.  The  stocks  were  purchased  with  her 
money.  She  received  the  interest.  Her  agent,  who 
was  also  the  cashier  of  the  bank,  regarded  them  as  be- 
longing to  her.  She  died  under  that  conviction  ;  they 
were  listed  and  appraised  as  her  property ;  and  were 
in  truth  hers  against  the  world,  except  that  being  in 
the  hands  of  the  State  treasurer  they  were  liable  to 
make  good  the  redemption  of  the  notes  of  the  bank ; 
and  that,  not  because  they  belonged  to  the  bank,  but 
because  they  were  deposited  for  that  purpose  under 
an  arrangement  between  the  bank  and  the  owner, 
which  was  accomplished  by  the  cashier  of  the  one  and 
agent  of  the  other,  who  happened  to  be  one  and  the 
same  person.  But  for  the  results  of  the  war,  this  stock 
would  have  been  released  by  the  bank,   and  returned 
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1870.      to  the  estate ;  in  which  event  no  difficulty  or  qoestioo 
'^rm.    would  have  been  raised  as  to  the  right  of  Smyth  Lee  to 


receive  one-half  of  the  same.     If  the  bank  cannot  re- 

&  au.    place  the  stocks,  is  not  Smyth  Lee  entitled  to  one-half 

cabcU's  ^*  ^^^  claim  against  the  bank  for  said  stocks  ?  We  think 

cx'or&aiahe  is,  and  therefore  ask  that  the  decree  be  corrected 

Lee  &  ais.  accordingly .     We    do  not  think  it  necessary  to   add 

cabeirs  words  in  support  of  that  portion  of  the  decree  which 

ex'or&aisgiygg  ^  Smyth  Lee  one-half  of  the  guaranteed  bonds 

of  the  James  River  and  Kanawha  Company  which  had 

been  converted  into  State  stocks  in  the  lifetime  of  the 

testatrix.     They  were  Virginia  stocks  at  her  death,  and, 

as  such  must  pa^  under  the  will. 

Lyons  and  Young y  for  Mrs.  L^ne,  &c.,  insisted  : 

I.  That  the  bequests  to  Mrs.  Irvine,  Mrs.  Young,  and 
Miss  Lucy  Ann  Claiborne  are  demonstrative  legacies, 
so  far  partaking  of  the  nature  of  specific  legacies,  that 
they  are  not  liable  to  abatement,  and  must  be  paid  be- 
fore any  residuum  can  be  declared. 

1.  Roper  on  Legacies  198-9  ;  2.  Lomax  on  Ex'ors 
70,  71. 

n.  That  the  bequests  in  the  second  codicil  to  Dr. 
Charles  Carter  and  Peyton  Skipwith,  being  made  "in 
case  of  a  sudden  death,'-  which  did  not  occur,  pass 
nothing,  and  the  subsequent  codicils  show  that  the  tes- 
tatrix so  regarded  them.     1  Jarman  on  Wills  156,  7,  8. 

The  testatrix  left  no  residuary  legatee  ;  therefore, 

in.  The  legacies  to  Dr.  Carter  and  his  children,  Mrs. 
F.  Taylor,  Mrs.  Cornelia  Taylorand  Miss  Fanny  Lewis, 
were  expressly  revoked  by  the  sixth  codicil. 

IV.  The  devisees,  Skipwith  and  Carter,  if  they  took 
at  all,  took  in  severalty,  and  not  jointly,  as  they  would 
have  done  if  the  subject  had  not  been  money ;  the  be- 
quest is  not  to  them  jointly,  but  ''to  be  equally  divided'- 
between  them,  and  each  therefore  took  one  moiety  in 
severalty,  and  not  one  half  of  each  dollar  and  ^acA  share 


Digitized  by 


Google 


•of  stock.  And  the  executor  could  not  legally  have  isto. 
paid  or  transferred  to  either,  more  than  a  moiety  ;  to  .^^^ 
have  paid  two-thirds  to  either,  when  both  were  living, 

^  '  ®     Skipwlth 

would  have  been  a  devastavit  as  to  the  excess  above  a     &  ais. 
moiety.     Between  such  owners  or  tenants  there  would  ^a^ip^ 
have  been  no  survivorship  at  the  common  law  ;  but  if  ex^or&aLs 
there  would,  there  can  be  none  in  Virginia,  because  of  ^«  *  ^^• 
the  statute  which  abolishes  it.     The  idea  that  Skipwith  cabeii  s 
succeeds  to  the  share  of  Dr.  Carter  and  his  children,  ia^^'^^^^*^-^ 
entirely  without  foundation ;  and  as  to  that  share,  as 
well  as  to  the  share  of  Mrs.   Fanny  Taylor  and  her 
daughter,  and  Mrs.  Lewis,  the  testatrix  died  intestate. 
The  legacy  to  Dr.  Carter  was  for  his  children,  and  did 
not  lapse,  but  was  revoked.     But  the  rule  that  lapsed 
legacies  fall  into  the  residuum  does  not  apply  to  the 
subject  of  the  residuary  legacy  itself.     Frazier  v.  Fra- 
zier^s  ex^or  et  aL^  2  Leigh  642. 

V.  As  to  the  bequest  to  Smyth  Lee,  there  is  no  diffi- 
culty, and  no  conflict  between  that  bequest  and  the  be- 
quest to  these  appellees.  First,  because,  as  already 
shown,  the  legacies  to  those  legatees  cannot  fail.  Sec- 
ondly, because  the  testatrix,  knowing  that  the  $10,050, 
which  she  received  from  Fitzhugh  Carter,  was  invested 
in  State  stock  prior  to  the  devise,  by  the  bequest  of  the 
fund  bequeathed  the  stock  necessary  to  pay  it,  and 
therefore  did  not  intend  to  bequeath  it,  and  did  not  be- 
queath it  to  Smyth  Lee  ;  and  intended,  of  course,  to 
bequeath  him  one-half  of  her  State  stock,  exclusive  of 
that  in  which  the  fund  aforesaid  was  invested,  and  so 
much,  if  any,  as  might  be  necessary  to  raise  the  amount 
of  the  legacies.  Any  other  interpretation  of  her  will 
would  convict  the  testatrix  of  the  absurdity  of  bequeath- 
ing a  fund  in  the  first  clause  of  her  will  to  one  set  of 
persons,  and  the  very  next  clause  to  another  person. 
Such  interpretation  is  repudiated  by  the  law,  as  it  is  by 
•common  sense  ;  the  rules  of  law  being,  first,  that  every 
interpretation  of  a  will  shiill  be  rational ;  and  secondly. 
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187a     that  the  interpretation  shall  be  such,  if  practicable,  az^ 

Term.    *^  g^^®  cflfect  to  all  parts  of  the  will,  and  destroy  none. 

In  this  case,   the  interpretation  here  insisted  upon 

&  ais.    conforms  to  all  these  rules,  and  makes  the  will  harmo- 

cabeii'8  ^1^*^  5  while  the  opposing  interpretation  violates  them 

exor&aiaall,  and  makes  the  will  incongruous.     2  Williams  on 

Lee&als-Ex'ors,  p.  974,'  §  3. 

Cabell's 

ex'or&ais      HowisoTiy  for  Dr.  Carter  and  his  children,  insisted: 

1.  That  it  was  the  clear  intent  and  meaning  of  the 
testatrix  that  Dr.  Carter  and  his  children  should  hare 
one-half  the  residuum  of  her  estate,  and  full  effect 
should  be  given  to  this  intent. 

2.  That  the  deposition  of  D.  J.  Hartsook  is  admissi- 
ble in  evidence  to  show  acts  and  declarations  of  the 
testatrix  or  in  her  presence  just  before  and  just  after 
the  6th  codicil  was  made,  in  order  to  ascertain  it» 
true  meaning.  1  Jarman  on  Wills  362-367  ;  Shelto7i^» 
ex'orsv.  Shelton^  1  Wash.  53;  Flemingsw.  TT7//i>,  2  Call 
5  ;  Mackey  v.  Fuqua^  3  Call  19 ;  Bate%  v.  Hohnan^  3 
Hen.  &  Mun.  502 ;  Ambler  v.  Norton^  4  Hen.  &  Mun. 
23 ;  Jones  Y.  Robertson^  2  Munf .  187  ;  Lcmdv.  Jeffries^  5 
Rand.  211;  Early  v.  Wilkimon  &  Hunt,  9  Gratt.  68; 
Smith' 8  ex' or  Y,  SpUler,  10  Gratt.  318. 

3.  That  in  the  light  of  this  deposition,  of  the  codicils 
themselves,  and  of  the  public  history  of  that  time,  it  is 
clear  that  the  testatrix  did  not  intend  to  revoke  her  be- 
quest to  Dr.  Carter  and  his  children  unless  it  was  sub- 
ject to  confiscation. 

4.  That  her  impression  that  it  was  so  subject  wa» 
false  both  in  law  and  in  fact.  In  law,  because  the  se- 
questration acts  of  the  Confederate  congress  were  null 
and  void  in  law.  FolUott  v.  Ogden,  1  H.  Black.  R.  123, 
136;  Same  on  appeal,  3  Dumf.  ifc  East  726-737;  Wolf 
V.  Oxholm,  6  Maule  &  Sel.  92;  Texas y.  White dk ah.,  7 
Wall.  U.  S.  R.  701.     In  fact,  because  the  sequestration 

^^  never  conjiscated  the  property  J  but  only  sequestered 
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the  annual  interest,  rents  and  profits.    Act  August  80th,      im. 
1861,  sec.  6.  ;^:Z 

5.  That  the  sixth  ccniicil  being  made  under  the  influ- 

ence  of  an  impression  false  at  the  time,  though  not  ascer-    &  ais. 
tained  to  be   false   until  afterwards,   did   not   revoke  ^  J„, 
the  bequest  previously  made  in  favor  of  Dr.  Carter  and  ex'or  &ai8 
his  children.     Jarman's  Powell   on   Devises,    21  Law  Lee&ais. 
Lib.  top  pages  306,  309  ;  iJarmanon  Wills  163-166  ;  caWs 
1  Lomax on Ex'ors  51-53  ;   Campbell  v.  French^  3  Ves.  exor & ais 
R.  321  ;  Tti/*^  Moresby,  1  Haggard's  R.  378  ;  Doedem. 
Evans  v.  Evans,  2  Perry  &  Dav.  R.  378  ;  Tvlk  v.  Eovl- 
ditch^  1  Ves.  &  Beame  R.  248.     The  distinction  made 
in  the  following  cases  does  not  weaken,  but  rather  con- 
firms the  above  :     Atfy  OenH  v.  Ward,  3  Ves.  R.  327  ; 
Ashhumham  v.  Bradshaw,  2  Atk.  R.  36  ;  Atfy  GenH 
V.  Lloyd,  3  Atk.  R.  551  ;    Willet  v.  Sandford,  1  Ves. 
sen.  R.  178,  186. 

Even  the  word  ^'revoke"  will  be  construed  not  to 
revoke  a  bequest,  when  the  true  intent  is  not  to  destroy 
the  benefit  previously  given.  Loi'd  Oarri/figton  v. 
Payne,  5  Ves.  R.  404  ;  1  Jarman  Wills  441,  458. 

Gratta/n  and  Young,  for  the  unmarried  daughters  of 
Carter  and  Corbin  Braxton.  For  thesB  legatees  we 
insist  : 

That  by  the  surrender  of  the  guaranteed  bonds  and 
the  taking  the  State  bonds,  these  legatees  have  become 
entitled  to  come  under  the  provisions  of  the  codicil,  and 
to  receive  the  amount  of  the  bonds  out  of  the  general 
property  of  the  testatrix. 

1st.   Upon  the  language  of  the  codicil. 

2nd.  Because  the  legacy  was  specific,  and  adeemed 
by  the  change  of  the  bonds  ;  and  thus  is  the  case  pro- 
vided for  by  the  codicil. 

1.  Legacy  specific. 

2.  Lomax Ex'ors,  p.  73,  74  ;  Barton-^.  Cooke,  5  Ves. 
R  461  ;  Sibley  Y.  Perry,  7  Ves.  R.  522, 529,  530  ;  Par- 
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18m      rott  V.  yi'oTsford^  1  Jac.  &  Walker  574,  682 ;  AMumer 
Te^i^^.    V-  ^cOuire,  Lead.  Cas.  Equ.  201,  346, 352,  353;  Patte- 

s(m  V.  PattesoHj    1  Mylne   &  Keene  12  ;  Ademption, 

&ais.     Lead.    Cas.    356-7-8.  .    Intention    not    the    enquiry. 
Cavil's   ^"*^*^'*  ex^ors  v.  Sheffey^s  adrrCr^  8  Leigh  614. 
ex'or&ais     The  act  of  March  23d,  1860,  Sess.  Acts  of  1859-60, 
L«e&ai8.p,  113,  did  not,  of  its  own  operation,  convert  the  bonds 
Cabell's  of  the  companj  into  State  bonds.     See  §  13,  p.  117. 
«xor&ai8      2.  The  amount  of  the  bonds  is  to  be  paid  out  of  the 
general  property.     On  the  language  of  the  codiciL 

3.  If  the  legacy  is  not  adeemed,  the  legatees  are  en- 
titled to  the  State  bond  into  which  tlie  guaranteed 
bonds  were  converted. 

Halyburton  i&  Gites,  and  J.  Alfred  Jones^  for  the  next 
of  kin,  insisted,  1st.  That  the  disposition  made  by  the 
codicil  of  August  18th,  1861,  is  inoperative  because  it 
was  only  to  take  effect  ^'in  case  of  sudden  and  unex- 
pected death"  of  the  testatrix;  and  her  death  was 
not  sudden  and  unexpected.  And  they  referred  to  the 
cases  of  Parsons  v.  Lanoe^  1  Ves.  sen.  R.  190  ;  and 
Sinclair  v.  Hone^  6  Ves.  R.  607. 

2d.  That  the  legacy  of  the  guaranteed  bonds  to  the 
unmarried  daughtei*s  of  Carter  and  Corbin  Braxton  was 
not  adeemed  ;  or  if  it  was,  they  were  not  entitled 
to  be  paid  out  of  the  general  property  of  the  testatrix. 
And  they  referred  on  this  point  to  2  Lomax  Ex'ors 
105-6  ;  Stout  V.  Hart,  2Hal8t.  Law  R.  414;  Anthony 
V.  Smith,  1  Busbee  Equ.  R.  188. 

3d.  That  the  legacy  to  Mrs.  Irvine  and  others  of  the 
Fitzhugh  Carter  fund,  was  a  specific  legacy  of  the  State 
bonds.  That  it  came  precisely  within  the  definition  of 
a  specific  legacy  as  given  by  Williams  ;  and  exactly 
resembles  the  case  of  Rider  v.  Wager,  2  P.  Wms.  R 
328,  cited  2  Wms.  Ex'ors  820,  821. 

4th.  That  the  legacy  to  Dr.  Carter  and  his  children 
of   one-half   the    residuum  of  the  estate,  was  revoked 
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by  the  codicil  of  the  27th  of  November.     That  the  be-      isro. 
quest  was  not  shown  to  have  been  revoked  under  a    ,^^^ 

false  impression  or  in  consequence  of  such  impression  ; 

and  they  insisted  that  extrinsic  evidence  was  inadmissi-    &  ais. 
ble  to  show  a  different  motive  from  that  stated  in  the  ^  J„ 

Cabell's 

will.     And  they  referred  to  1  Jarm.  on  Wills  343  top,  ex'or&ais 
34:8marg.  2dAmer.  edi.  ;  2  Philips  on  Evi.  Cow.  &  Hill  Lee&ais. 
350,  §4;    Woottenv.Iiedd,12GT€itt.l9e',Iiatclifev.    cabeirs 
Allison,  3  Eand.  587 ;  Zand  v.  Jefries,  5  Id.  211 ;  Bob-  **'^^  *  ^^ 
erts  V.  RohertSy  Law  Journal  1862,  No.  4,  p.  46,  of  Pro- 
bate, Matrimonial  and  Admiralty ;  In  re  Winn,  Jurist 
of  1*861,  part  1st,  p.  764 ;  Maoowell  v.  Maayivell,  3  Mete.    • 
Ken.  E.  102 ;  Dougherty  v.  Dougherty,  4  Id.  25. 

5th.  That  by  the  revocation  of  the  bequest  to  Dr. 
Carter,  the  next  of  kin  became  entitled  to  the  legacy 
bequeathed  to  him.  And  they  referred  to  2  Wm's 
Ex'ors  763  ;  Viner  v.  Francis,  2  Cox's  R.  189  ;  Doe  v. 
/iSA^^Zrf,  13 East's R.  526  ;  Andrews y,Partington,Z^vo. 
C.  C.  401  in  note  ;  Gaskell  v.  Holmes^  25  Eng.  Ch.  R. 
438 ;  Manny.  Mann,  2  Stra.  R.  905  ;  BagneUy,  Dry,  1 
P.  Wm's  R.  700 ;  Page  v.  Page,  2  Stra.  R.  820 ;  Knight 
V.  Gmdd,  2  Myl.  &  Keene  R.  295,  8  Cond.  Eng.  Ch.  R.  2 ; 
Sykes  v.  Sykes,  3  Law  R.  1867-68,  299 ;  S.  C.  in  the 
Chancery  Appeal  Cases,  3  vol.  p.  301  ;  Lord  Bindon 
V.  Earl  of  Suffolk,  1  P.  Wm'sR.  96. 

6th.  And  they  insisted  that  Skipwith  should  have 
been  charged  with  the  whole  amount  received  by  him 
from  the  executor  at  its  nominal  amount,  $73,910. 

JoYNES,  J.  These  are  three  several  appeals  in  the  same 
case.  The  bill  was  filed  by  D.  J.  Hartsook,  executor  of 
Mrs.  Mary  W.  Cabell,  dec'd,  against  her  legatees  and  dis- 
tributees, for  the  purpose  of  obtaining  the  advice  and 
direction  of  the  cQurt,  in  his  administration  of  the  es- 
tate, and  especially  in  respect  to  the  construction  and 
effect  of  certain  provisions  of  the  will  and  codicils  of 
the  testatrix.     The  first  two  appeals  are  from  the  decree 
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lOTo.      of  the  District  court  affirming  interlocutory  decrees  of 
,^^     the  Circuit  court.     The  last  appeal  is  from  ike  first  de- 

cree  of  the  Circuit  court     The  various  questions  aris- 

A  ais.     ing  on  these  appeals  will  now  be  disposed  of : 
cabcu'8       ^'  ^^®-  Cabell,  after  disposing,  by  her  will  and  two 

ex'or&ais  codicils  of  a  large  amount  of  her  property,  embracing 

Lee&ai8.pi.Qbab]y  ^he  greater  part  of  it,  at  the  close  of  thesec- 
cabcu'8  ond  codicil,    made  the  following  provision:   **In  case 

€xor&ai8^f  a  sudden  and  unexpected  death,  I  give  the  remain- 
der of  my  property  to  be  equally  divided  between  my 
cousin  Dr.  Carter  of  Philadelphia,  and  my  cousin  Pey- 
ton Skipwith  of  New  Orleans,  one-half  of  which,  each 
must  hold  in  trust  for  the  benefit  of  their  children."' 

It  is  contended,  on  behalf  of  the  next  of  kin,  that 
the  bequest  contained  in  this  clause  is  dependent  on 
the  condition  of  the  testatrix  dying  suddenly  and  un- 
expectedly. It  is  contended,  that  according  to  the  evi- 
dence, she  did  not  die  suddenly  and  unexpectedly,  and 
that,  therefore,  nothing  passed  by  the  bequest. 

In  cases  of  this  sort,  the  question  to  be  determined 
is,  whether  the  contingency  is  referred  to  as  the  reason 
or  occasion  for  making  the  disposition,  or  as  the  condi- 
tion upon  which  the  disposition  is  to  become  operative. 
Porter^ 8  casej  Law  Rep.  2  P.  &  D.  22 ;  Dobaon^scasey  Law 
Rep.  1  P.  &  D.  88.  These  were  cases  in  which  the 
words  of  contingency  had  reference  to  the  whole  will ; 
but  the  same  principles  apply  when  they  have  reference 
only  to  a  particular  bequest,  as  in  the  present  case.  In 
DobsorCs  ca8€y  the  court  said,  that  a  will  will  not  be 
held  to  be  conditional,  unless  it  is  clear  that  the  testa- 
tor intended  that  it  should  operate  only  in  a  certain 
event ;  and  in  Porter^ s  caae^  the  court  said,  that  if  the 
language  used  by  the  testator  can,  by  any  reasonable 
interpretation,  be  construed  to  mean  that  he  referred 
to  the  contingent  event  as  the  reason  for  making  the 
wiU,  then  the  will  is  not  conditional.  In  Dob%orC%  case^ 
the  language  was  this :  **In  case  of  any  fatal  accident 
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happening  to  me,  being  about  to  travel  by  railway,  I     im. 
hereby  leave  all  my  property,"  &c.     The  court  said,     ^^^ 

that  the  meaning  seemed  to  be  this:     ^'My  mind  is 

drawn  to  the  consideration  that  all  railway  travelling  is     &  ais. 
attended  with  danger,  and  I,  therefore,  think  I  had  bet-  ^  J- , 

o      '  '  '  Cabell's 

ter  make  my  wilL"     It  was  accordingly  held,  that  theexor&ais 
will  was  not  conditional,  and  it  was  admitted  to  probate,  Lee  &  ais. 
although  the  testator  returned  unhurt  from  the  travel  cabeirs 
by  railway  alluded  to  in  the  will.  exor&ais 

Mrs.  Cabell  had  disposed  of  part,  and  probably  the 
greater  part,  of  her  property  by  her  will,  and  the  codi- 
cils already  made,  and  she  evidently  desired  and  in- 
tended to  dispose  of  the  residue.  The  fact,  no  doubt, 
was,  that  she  had  not  fully  made  up  her  mind  as  to  the 
objects,  or  all  the  objects,  on  whom  she  would  bestow 
the  residue,  and  she  seems  to  have  apprehended,  that 
she  might  be  cut  off  by  a  sudden  and  unexpected  death, 
before  she  would  be  able  to  do  so.  To  provide  against 
that  contingency,  she  thought  proper  to  make  the  dis- 
position contained  in  the  clause  in  question,  which  she 
intended  to  stand,  in  case  she  should  make  no  other. 
So,  in  like  manner,  in  a  previous  codicil,  she  had  said : 
**I  intend  hereafter  writing  another  codicil,  to  dispose 
of  the  rest  of  my  property,  but  in  case  of  a  sudden 
death,  I  now  add  to  this  codicil,"  &c. 

In  putting  a  construction  upon  the  ambiguous  lan- 
guage of  this  clause,  we  may  properly  take  into  con- 
sideration the  character  of  the  contingency  referred  to. 
And  when  we  do  so,  it  seems  hardly  possible  to  believe 
that  the  testatrix  could  have  intended  the  bequests 
in  this  clause  to  be  contingent,  upon  her  happening  to 
meet  a  sudden  and  unexpected  death.  What  is  a 
<<sudden  death?"  What  we  call  the  occasion  or  the 
cause  of  death,  as  a  shot,  or  a  blow,  or  a  fall,  may  be 
sudden,  but  how  soon  must  death  follow,  to  give  it  the 
character  of  a  ^^sudden  death?"  And  what  b  an  ^ ^un- 
expected death  ?"     Unexpected  to  whom  ?    Unexpected 
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1870.     for  how  long  a  time  ?     We  may  well  8ay  of  a  death^ . 
T«-m.    taking  place  under  certain  circumstances,  that  it  was- 

sudden  and  unexpected ;  and  of  a  death  taking  place 

&  ais.     under  certain  other  circumstances,  that  it  was  not  sud- 

Cain's  ^®^  *"^^  unexpected.     But  how  can  we  draw  the  line  ? 

exor&aisit  is  plainly  impossible,  in  the  nature  of  things,  to  lay 

Lee  &  ais.  down  a  rule  for  determining  when  a  death  is  sudden 

Cabell's  and  unexpected,  and  when  it  is  not;  and  this  must 

ex'or&aisjjj^^g  been  as  obvious  to  the  testatrix  as  it  is  to  us. 

And  then,  what  possible  motive  could  she  have  had 

to  make  her  bounty  dependent  on  such  a  condition  ? 

She  might  live  many  years.     Could  she  have  intended, 

in  that  event,   that  it  should  depend  upon  the  mere 

manner  of   her  death,    whether   her  legatees   should 

take?     Such  a  purpose  would  have  been   whimsical 

and  absurd  to  the  last  degree,  and  inconsistent  with  all 

our  experience  of  human  motives  and  feelings. 

Upon  the  whole,  it  seems  clear,  that  such  expres- 
sions as  those  used  in  this  clause,  could  not  properly 
be  construed  as  creating  a  condition,  unless  accom- 
panied by  other  language,  so  clear  as  to  admit  of 
no  other  interpretation.  They  are  not  so  accompanied 
in  the  present  case,  and  without  putting  the  slightest 
strain  upon  the  language,  we  can  understand  it  as 
designed  only  to  express  the  reason,  which  led  the  testa- 
trix to  dispose  of  the  residue  at  that  time,  and  to  avoid 
the  risk  of  further  delay. 

The  bequests,  therefore,  were  absolute  and  not  con- 
ditional, and  so  the  Circuit  court  held. 

II.  The  second  codicil,  containing  the  residuary 
clause  just  considered,  is  dated,  at  the  beginning,  Feb- 
ruary 28,  1861,  and  at  the  end  is  the  date  August  18, 
1861.  On  the  27th  day  of  November  1861,  the  testa- 
trix made  a  sixth  codicil,  as  follows  : 

*'In  consequence  of  the  state  of  the  country,  I  now 
revoke  my  bequests  to  Dr.  Carter  and  his  children, 
and  also  to  Mrs.  Fanny  Taylor,  her  daughter  Miss  Cor- 
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nelia  Taylor,   and  also   to  Miss  Fanny   Lewis,    all  of     isro. 
them   residents   of  Philadelphia."     It  is  contended  on    ^^^ 

behalf  of  Dr.  Carter  and  his  children,  that  this  revoca- 

tion  is  inoperative  and  void,  because  made  under  a  mis-    &^8. 
take.     To  establish  the  alleged  mistake,  they  refer  to 


V. 

Cabell's 

the  testimony  of  Mr.  Hartsook,  who  says  that  in  a  con-  ex'or&ais 
versation  with  the  testatrix,  he  suggested  to  her,  for*Lee&2a8 
her  consideration,  that  if  she  had  given  property  to  any  ^ai^irs 
of  her  northern  friends,  it  might  be  confiscated  under  ex'or&ais 
the  sequestration  act  [of  the  Confederate  States] — that 
she  replied,    that  she  had   done  so,   and   would  revoke 
the  bequests  ;  and  that  she   subsequently  told  him  that 
she  had  revoked  the  bequests   to  her  northern  friends, 
in  consequence   of  the  state  of  the  country.     The  al- 
leged mistake  is,  that  she  supposed  that  these  legacies, 
if  not  revoked,  would  or  might  be  confiscated,  where- 
as, it  is  insisted,  the  sequestration  act  was  wholly  void 
in  law  ;  and,  moreover,  did  not  confiscate  the  corpus  of 
any  property,  but  only  sequestered  the  profits. 

The  most  that  can  be  made  of  this  evidence  is,  that 
the  testatrix  had  been  advised  by  the  witness,  as  his 
opinion,  that  the  legacies  referred  to  would  be  liable 
to  confiscation,  and  that  she  adopted  that  opinion  by 
making  the  revocation.  But  it  is  laid  down,  that  if  a 
revocation  is  made  dependent  upon  the  information 
received  by  the  testator,  or  upon  his  belief  or  opinion, 
the  act  will  be  held  valid,  notwithstanding  he  may  have 
been  misinformed,  or  under  a  misapprehension.  1 
Redfield  on  Wills  358,  pi.  25.  It  is  as  if  she  had  said, 
"I  have  been  advised  that  these  legacies  will  be  liable 
to  confiscation,  and,  to  avoid  all  risk,  I  revoke  them." 
She  chose  to  make  the  revocation  because  she  had  been 
so  advised,  but  she  does  not  put  it  on  the  soundness  of 
the  advice,  and  the  revocation  cannot  be  set  aside  by 
showing  that  the  advice  was  unsound.  1  Powell  on 
Devises  527  ;  Atto.  Gml.  v.  Lloyd^  3  Atk.  R.  551.  Be- 
sides, it  has  not  been  shown  that  the  testatrix  was 
60 
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ism      under  any   mistake.      The  coansel  admits   that   the 
T^nn.    profits  of  the  legacies  would  have  been  liable  to  confis- 

cation,  or  to   sequestration,    which  was  practically  the 

ftais.    same  thing  :  and  this  may  have  been  just  what  sbeap- 

Cavil's  prehended.     We  ought  to  presume  so,  if  this  was  the 

ex'or&aiaonly    sort  of   confiscation   that  was  lawful  or  usuaL 

Lee&ais.  ^d  jf  gfae  apprehended  confiscation  of  the  whole,  it 

cabeU's  has  not   been  shown  that  the  apprehension  was   on- 

^'^'-^^^^  founded. 

But  the  codicil  does  not  state  any  fact  upon  the  sup- 
position of  whose  existence  the  testatrix  proceeded  in 
making  this  revocation.  AU  that  she  says  is,  that  she 
revokes  the  bequests,  ^^in  consequence  of  the  state  of 
the  country."  What  there  was  in  the  state  of  the 
country  that  caused  her  to  do  so,  or  what  she  thought 
or  feared  in  regard  to  the  state  of  the  country,  does  not 
appear  on  the  face  of  the  will.  In  the  cas^  cited  by 
counsel,  the  fact  which  the  testator  assumed  to  exist, 
and  the  assumed  existence  of  which  induced  the  revo- 
cation, appeared  on  the  face  of  the  will.  But  here  we 
are  asked  to  go  outside  of  the  will,  and  to  ascertain 
from  parol  evidence  what  were  the  particular  views  and 
opinions  of  the  testatrix,  so  as  to  lay  the  foundation  for 
a  case  of  mistake.  No  case  has  been  found  in  which 
this  has  been  allowed,  and  to  allow  it  would  violate 
fundamental  principles. 

The  Circuit  court,  therefore,  was  right  in  holding, 
that  the  revocation  was  valid  and  effectual. 

III.  The  next  question  is,  what  became  of  the  half 
of  the  residuum,  the  bequest  of  which  was  thus  re- 
voked ?  The  next  of  kin  claim,  that  it  passed  to  them 
as  undisposed  of  ;  which  was  the  view  held  by  the  Cir- 
cuit court ;  while  Skipwith  claims,  that  the  effect  of 
the  revocation  was  to  make  the  whole  residuum  pass 
to  him  and  his  children. 

The  claim  of  Skipwith  has  been  mantained  on  two 
grounds,  one  of  which  is,  that  the  original  bequest   of 
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the  residue  was  to  a  class,  composed  of  the  children  of  isro. 

Carter  and  the   children  of  Skip  with.     The  short  an-  ;^^^^ 
swer  to  this  is,  that  the  bequest  was  not  to  the  children 


of  Carter  and   the   children   of   Skipwith,  jointly  and  ^^^^^^ 
collectively,  but  to  the  children  of  Carter  and  the  chil-       v. 
dren  of  Skipwith,  as   separate   families,    each  family  ex'or&aia 
taking  one-half ;  in  other  words,  the  bequest  was  notLee&ais. 
to  one  class,  but  to  two  classes.  cabeu's 

But  the  ground  mainly  relied  upon  is,  that,  in  conse-e^'or&ais . 
quence  of  the  revocation,  the  will  must  be  read  as  if 
the  revoked  bequest,  and  every  thing  relating  to  it, 
were  struck  out,  or  had  never  been  inserted ;  the  effect 
of  which,  it  is  said,  will  be,  that  the  whole  residuum  is 
still  disposed  of,  and  that  Skipwith  and  his  children  are 
the  only  persons  to  whom  it  is  given. 

It  is  clear  that  under  the  terms  of  the  residuary 
clause.  Dr.  Carter  and  Mr.  Skipwith,  as  trustees  for 
their  children  respectively,  took  the  residuum  as  ten- 
ants in  common.  Each  took  a  moiety,  and  a  moiety 
only.  If,  therefore,  the  words  importing  a  bequest  to 
the  Carters,  be  considered  as  struck  out,  there  will  re- 
main only  a  bequest  of  a  moiety  to  the  Skipwiths. 
And  it  is  a  well  settled  doctrine  in  England,  that  where 
there  is  a  devise  or  bequest  of  a  residue  to  several  as 
tenants  in  common,  and  a  revocation  by  codicil  of  the 
.  devise  or  bequest  of  one  of  the  shares,  that  share  does 
not  fall  into  the  residuum  and  pass  under  the  will,  to 
the  other  devisees  or  legatees,  but  becomes .  undisposed 
of,  and  goes  under-  the  law  to  the  heir  at  law,  in  case, 
of  real  estate,  and  to  the  next  of  kin  [distributees],  in 
case  of  personal  estate.  The  reason  is,  that  each  ten- 
ant in  common  took  only  his  several  share,  by  the  origi- 
nal gift,  since  tenants  in  common  do  not,  like  joint  ten- 
ants, take^^  7ny  etjper  tout^  and  there  being  no  new  gift 
by  the  codicil  of  the  share  revoked  from  one  of  them, 
the  others  can  take  no  greater  share  then  they  had  by 
the  original  will. 
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1870.  The  leading  case  on  this  subject,  is  Cresswell  v.  Ches- 

Te™.    ^y^j  2  Eden  K   123,  decided  by  Lord  Northington  in 
1761,  whose  decision  was   affirmed  by  the  House  of 


^  &^aS.^  Lords.     There  is  a  note  to  that  case  by  Serjeant  Hill, 
V-       in  which  he  questions  the  correctness  of  the  decision 

Cabell's 

exor&ais upon  the  Same  ground  as  that  mainly  relied  upon  in 
Lee  &  ais.  the  present  case.  That  case,  however,  has  always  been 
Cabell's  foUowed,  and  its  doctrine  is  firmly  established  in  Eng- 
ex'or&aisland.  The  latest  case  is  Syk^s  v.  Syhes^  decided  at  the 
Rolls  in  1867,  LawR.  4  Eq.  200  and  by  the  Lord  Chan- 
cellor on  appeal  in  1868,  Law  E.  3  Ch.  App.  301.  The 
Master  of  the  Rolls  said,  that  CressweU  v.  Cheslyn  had 
been  considered  an  authority  for  more  than  one  hun- 
dred yfears,  and  that  he  did  not  know  a  single  case  in 
which  its  authority  had  been  doubted.  See,  also,  the 
following  cases,  in  which  the  doctrine  of  Cre&swell  v. 
Cheslyn  was  recognized  and  approved.  Shrymsher  v. 
Nortlicote^  ISwanst.  R.  566;  ShawY.  McMahon^  4  Dr. 
&  War.  R.  431 ;  Harris  v.  Davis,  1  Coll.  K  416;  Clark 
V.  Phillips,  21  Eng.  L.  &Eq.  R.  122;  Ramsay  y.  Shel- 
merdine,  Law  Rep.  1  Eq.  129.  In  Humphrey  y.  Tayhn-, 
Ambl.  R.  136,  cited  by  the  counsel  for  Skipwith,  the 
legatees  took  as  joint  tenants,  and  not  as  tenants  in 
common;  and  that  was  the  ground  of  the  decision. 
Cressicell  v.  Cheslyn  has  likewise  been  approved  and 
followed  in  this  country.  Brovmdl  v.  Be  Wolf,  3  Ma- 
son R.  486  ;  Floyd  v.  Barker  <&  aZ.,  \  Paige  R.  480. 

IV.  By  the  first  clause  of  her  will  the  testatrix  be- 
queathed as  follows: 

'*Of  the  ten  thousand  and  fifty  dollars  which  I  re- 
ceived from  my  uncle  Fitzhugh  Carter's  estate,  I  give 
and  bequeath  two  thousand  dollars  of  it  to  Mrs.  Hill 
Carter  of  Shirley,  two  thousand  dollars  of  it  to  Mrs. 
Mary  Cabell  Irvine,  two  thousand  dollars  of  it  to  my 
cousin  Mrs.  Fanny  Young,  one  thousand  dollars  of  it 
to  my  friend  Miss  Lucy  Claiborne,  one  thousand  dol- 
lars of  it  to  Mrs.  Margaret  Brown,   daughter  of  Mrs. 


Digitized  by 


Google 


McClelland,  one  thousand  and  fifty  dollars  to  my  friend      i87o. 
Mrs.  Fanny  Taylor  of  Philadelphia,  and  one  thousand    r^^m. 
dollars  of  it  to  my  cousin  Miss  Landonia  Randolph,  skipwitt 
I  give  the  sums  mentioned  above  to  Gen'l  Cocke,  in     &  ais. 
trust  for  the  sole  and  separate  use  of  the  ||idies,  whose  cabeirs 
names  are  mentioned. "  exor & ais 

It  appears  from  the  evidence,  that,  at  the  death  of  ^^^  *^* 
the   husband  of  Mrs.  Cabell,  he  had   standing  in  his  cabeU's 
name  |10,050  of  bonds  of  the  State  of  Virginia,  which  ^^*^^ 
he  had  purchased  with  money  derived  from  the  estate 
of  Wm.  Fitzhugh  Carter  ;  that  he  regarded  these  bonds 
as  belonging  to  his  wife,  and  they  were   accordingly 
transferred  to  her  by  his  executor ;  that  in  a  book  kept 
by  Mrs.  Cabell,  and  containing  a  list  of  all  her  stocks 
and  public  bonds,  the  said  bonds  were  entered  under 
the  head  of  **State  bonds  transferred  by  J.  C.   Cabell's 
ex'or  to  Mary  W.  Cabell,  derived  from  Wm.  Fitzhugh 
Carter's  ^tate,"  and  that  these  bonds  were  kept  by 
Mrs.  Cabell,  and  were  found  after  her  death,  wrapped 
up  together  in  a  separate  wrapper. 

It  is  contended,  on  behalf  of  the  next  of  kin,  that 
the  language  of  this  clause  of  the  will  must  be  con- 
strued with  reference  to  the  facts  disclosed  by  this  evi- 
dence ;  and  that  the  effect  of  it,  when  so  construed,  is 
to  give  specific  legacies  of  stock,  and  not  legacies  of 
money,  as  the  words,  taken  literally,  import.  And  so 
the  Circuit  court  held.  The  legatees,  on  the  other 
hand,  insist,  that  the  legacies  are  money  legacies,  with 
a  fund  referred  to  out  of  which  they  are  to  be  paid, 
though  they  are  to  be  paid  at  all  events ;  in  other 
words,  that  they  are  what  are  called  demonstrative 
legacies. 

It  is  a  well  settled  rule,  that  the  court  will  incline 
against  construing  a  legacy  to  be  specific,  and  that  a 
legacy  will  not  be  held  to  be  specific,  unless  there  ap- 
pears in  the  will  a  clear  intention  to  make  it  so.     The 

owing  language  is  used  in  1  Roper  on  Legacies  213, 
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187a      in  reference  to  the  class  of  cases  in  which  the  question 
T^sm     ^'   whether  a  legacy  of  stock  is  general  or  specific. 

^^The  intention  of  the  testator  to  bequeath  specifically 

^&  au.^^  must  not  be  inferred  by  conjecture,  nor  upon  a  term 

V.       which  is  cabbie  of  a  double  intendment,  when  the  form 

exorA  ^  o^  bcquest  is  general ;  for  a  court  of  equity  requires  the 

Lee&ais.  intention  to  give  specifically,  either  to  be  expressed, 

^'         o^  ^-^  ^'^  /»lARrlv  sir\(\  inHiflniifjLhlv  iTiii.nifAfltAd   frnm  n«»- 
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showing,  that  the  testator  in  giving  the  precise  number      ism 

April 
Term. 


of  shares  which  he  possessed,  must  have  had  those  shares     ^^^^ 


in  contemplation    and   none  other,  and   consequently 
mast  have  meant  specific  gifts  of  them."     *     *     *     *     ^^j^ 
*'It  is,  however,  clear,  the  testator,  if  he  had  meant  to  c^^n.g 
give  only  the  shares  which  he  had,  might  have  desig- ex'or  &  ais 
nated  them  as  his;  that  the  mere  circumstance  of  the  Lee&ais. 
testator  having,  at  the  date  of  the  will,  a  particular  cabcirs 
property  of  equal  amount  to  the  bequests  of  the  like  ex'or  &  ais 
property  which  he  has  given,  without  designating  it  as 
the  same,  is  not  a  ground  upon  which  the  court  can 
conclude  that  the  legacies  are  specific."     Da/vis  v.  Cairij 
llred.  Eq.  R.  45  ;  and  Tiffty. Porter,  4Seld.  R.  516,  are 
cases  of  the  same  sort.     See,  also,  2  Wh.  &  Tud.  L. 
Ca.  241. 

In  Kirhy  v.  Potter ,  4  Ves.  R.  748,  where  the  question 
was,  whether  the  legacy  was  a  specific  legacy  of  stock, 
or  a  legacy  of  money  payable  out  of  stock,  Lord  Al- 
vanley  held  the  rule  to  be,  that  no  legacy  should  be 
held  to  be  specific  unless  demonstrably  so  intended,  and 
he  said,  that  "whenever  there  is  a  legacy  of  a  given 
sum,  there  must  be  positive  proof  that  it  does  not  mean 
sterling  money,  in  order  to  make  it  specific."  In  a 
subsequent  case  {Deane  v.  Test,  9  Ves.  R.  152),  Lord 
Eldon  thought  Lord  Alvanley  had  spoken  too  strongly 
in  saying  that  nothing  less  than  '^positive  proof"  of 
intention  would  be  sufficient  to  overrule  th^prima facie 
construction  of  the  words.  Lord  Eldon  held,  that 
where  the  words  import  a  gift  of  money,  as  of  a  sum 
of  money  out  of  certain  stock,  the  jprmayjzc^  intention 
is  to  give  a  money  legacy  ;  a  settled  rule  of  construc- 
tion to  which  it  was  wholesome  to  adhere,  "until  driven 
out  by  strong,  solid  and  rational  interpretation,  put 
upon  plain  inference  drawn  from  the  rest  of  the  will." 
He  said  further,  that  minute  criticism  would  not  vary 
\h^  prima  facie  rule  of  construction.  See,  also,  1  Roper 
on  Leg.  219,  220,  227,  234,  235,  240.     In    Walton  v. 
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1870.       Waltoriy  7  John.  Ch.  R.  259,  Chancellor  Kent  lays  down 
Term.    ^^®  ^®  ^^  these  words  :   "The  courts  are  so  desirous 

of  construing  the  bequest  to  be  general,   that  if  there 

&  ais.     be  the  least  opening  to  imagine,  that  the  testator  meant 
cabeiis  *^  S^^®  *  ^^™  ^^  money,  and  referred  to  a  particular 

exor  &  ais  fund  Only  as  that  out  of  which  he  meant  it  to  be  paid,  it 

i-ee&ais.  shall  be  construed  pecuniary,  so  that  the  legacy  may 
Cabell's  uot  be  defeated  by  the  destruction  of  the  security.'^ 

ex'or&ais     jjj  construing  a  will,  the  enquiry  is,  not  what  the  t^^- 
tator  meant  to  express,  but  what  the  words  used  by  him 
do  express  ;  and,  as  was  said  by  Sir  William  Grant  in 
AttoTTiey  Generals.  Grote^  3Mer.  R.  316,  "to  author- 
ize a  departure  from  the  words  of  a  will,  it  is  not  enough 
to  doubt  whether  they  were  used  in  the  sense  which 
they  properly  bear.     The  court  ought  to  be  quite  satis- 
fied that  they  were  used  in  a  different  sense,  and  ought 
to  be  able  distinctly  to  say,  what  the  sense  is  in  which 
they  were  meant  to  be  used."     And,  as  was  said  by 
Lord  Eldon  in  the  same  case  (2  Rus.  &  Myl.  R.  699), 
"individual  belief  ought  not  to  govern  the  case  :    it 
must  be  judicial  persuasion."     As  a  general  rule,  the 
question  whether  a  legacy  is  general  or  specific,  is  to 
be  determined  upon  the  face  of  the  will.     Innes  v. 
Jolmmiiy  4  Ves.  R.  568.     And  though  it  has  been  held, 
that  where  a  testator  has  described  the  subject  of  the 
bequest  in  ambiguous  terms,  evidence  of  the  state  and 
value  of  the  property  may  be   received,   in  aid  of  the 
construction,  to  determine  whether  a  legacy  is  general 
or  specific ;  Boys  v.   Williams,  2  Rus.  &  Myl.  R.  689  ; 
Attorney  General  v.  Grote^  lb.  699;  it  is  not  admissible 
to  alter  the  meaning  of  the  words  employed,  when  the 
meaning  is  plain,  or  to  supply  a  reference  to  a  particu- 
lar subject  or  corpus,  when  none  is  imported  by  the 
language  of  the  will.     Parol  evidence  is  always  admis- 
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Applying  these  rules  to  the  clause  under  considera-      isro 


Apr 


tion,  it  seems  to  be  clear,  that  the  bequests  contained    .p^^ 

in  it  ca9not  be  regarded  as  specific.     There  is  no  men- 

tion  of  stock  or  bonds.     The  subjects  of  the  several    &aij 
bequests  are  described  as  so  many  dollars  ;  in  the  latter  ^^^^ 
part  of  the  clause  they  are  referred  to  as  "the  sumsex'or^ 
mentioned."     In  the  beginning  of  the  clause,  the  ag-  Lee& 
gregate  subject  is  spoken  of  as  so  many  dollars,   the  cabei 
amount  being  equal  to  the  sum  of  all  the  several  lega-  «^'<^r& 
cies.     It  is  only  by  going  out  of  the  will  that  we  find 
an  argument  in  favor  of  holding  the  legacies  to*  be  spe- 
cific ;  it  is  only  by  going  out  of  the  will  that  we  find 
that  it  was  stock  and  not  money  that  came  to  the  testatrix 
from  the  estate  of  her  uncle  Fitzhugh  Carter.     And 
even  if  we  consider  the  evidence  relied  upon,  it  is  by 
no  means  conclusive.     The  testatrix  may  have  chosen 
to  consider,  that  she  had  received  ten  thousand  and  fifty 
dollars  in  value  from  her  uncle  Fitzhugh  Carter's  estate, 
and  to  give  that  amount,  in  money,   to  those  among 
whom  she  divided  what  came  from  that  source.     The 
fact  that  the  identical  bonds  derived  from  Fitzhugh 
Carter's  estate  were  kept  by  her  in  a  separate  wrapper, 
apart  from  her  other  bonds  and  stocks,  indicates  nothing 
decisive,  if  indeed  it  can  be  said  to  indicate  anything 
at  all  to  the  purpose.     The  most  that  can  be  said  of  all 
this  evidence  is,  that  it  affords  a  conjecture,  that  the 
testatrix  intended  by  this  clause  to  give  stock  and  not 
money.     But,  as  we  have  seen,  no  conjecture,  however 
strong  and  plausible,  will  be  sufficient  to  overrule  the 
jprima  facie  construction  of  the  language. 

The  Circuit  court,  therefore,  erred  in  holding  these 
legacies  to  be  specific  legacies  of  stock.  They  are 
money  legacies,  but  whether  general  or  demonstrative, 
it  is  not  necessary  to  decide,  as  the  estate  is  ample  to 
satisfy  them,  so  that  the  question  whether  a  special 
fund  is  appropriated  to  their  satisfaction  is  unimpor- 
tant. 


iV±  UOUKT   OF   AFFKALS   OF   YIBOINIA. 

1870.  V.  By  another  clause  of  the  will,  the  testatrix  be- 

'^rm.    queathed  *<my  guaranteed  bonds  of  the  James  River 

and  Kanawha  Company,"  to  the  unmarried  di^oghters 

A  als. 

V. 

Cabeir 
ex'or  &2 

Lee&a 

V. 

Cabell' 
cx'or  &  i 
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the  claim  of  the  legatee  will  be  defeated,  if  the  thing 
specifically  bequeathed  to  him  is  not  in  existence  at  the 

time  of  the  testator's  death  ;    in   that  case,  the  legacy 

is  said  to  be  adeemed.     And  it  seems  to  be  the  better     &  ais. 
opinion,  and  is  now  the  established  rule  in  England,       ^j^,^ 
that  ademption  depends  on  a  rule  of  law,  and  not  uponex'or&ais 
the  intention  of  the  testator.     1   Roper  on  Leg.  329,  ^ee  &  ais. 
et  8eq,;  2  White  &  Tudor  Lead.  Cases,  notes  to  Ash-  cabcirs 
burner  y,  Macguire.  '  ex'or&ais 

The  word  ademption,  as  applied  to  specific  legacies 
of  stock,  or  of  money,  or  of  securities  for  money,  must 
be  considered  as  synonomous  with  extinction  or  anni- 
hilation.     Where   stock   specifically    bequeathed   has 
been  sold  by  the  testator,  or  where  a  debt  specifically 
bequeathed  has  been  received  by  the  testator,  the  sub- 
ject of  the  bequest  is  extinguished  or  annihilated  ;  noth- 
ing exists  upon   which  the  will  can  opei*ate,  and  the 
(egacy  is  adeemed  and  gone.     But  ^^where  the  thing 
specifically  given  has  been  changed  in  name  and  form 
)nly,  and  is  in  existence,  substantially  the  same,  though 
D  a  different  shape,  at  the  time  of  the  testator's  death, 
;  will  not  be  considered  as  adeemed  by  such  nominal 
iange."     This   is   the  language  of  the  English  anno- 
tors  upon  Ashlmmerv,  Macguire^  2  Wh.  &Tud.  249. 
may  be  illustrated  by  the  following  cases. 
In  Dvngwell  v.  Askew,  1  Cox  Eq.  R.  427,  stock  stand- 
r  in  the  name  of  trustees  for  the  testatrix,  was  spe- 
ically    bequeathed,    and   the   testatrix  subsequently 
k  a  transfer  of  the  stock  from  the  trustees  into  her 
Q  name.      This  was  held  not  to  be  an  ademption  of 
bequest.      In  Roper  it  is  said,  that  this  case  is  an 
lority,    that   the  transfer  of  a  fund  specifically  be- 
rthed, into  the  names  of  new  trustees,  will  not  af- 
a  specific  bequest.     And  the  author  supposes  the 
of  trustees  authorized  by  deed  or  will  to  change 
rities,  Tvith  the  concurrence  of  A.,  the  person  who 
empowered  to  dispose,  and  had  disposed,  by  will, 


same  thing  existing,  it  may  be  in  a  different  shape,  yet      isro. 
substantially  the  same  thing."     He    added,    that  he    ^^^ 

thou&fht  the  case  was  stronger  in  favor  of  the  construe- 

tion  he  adopted,  because  it  was  not  shown  that  the  tes-     &  ais. 
tator,  in  any  respect  concurred  in  the  conversion  of  the       ^- 
shares  into  stock.     It  will  be  observed,  however,   thatexor&ais 
this  circumstance  was  not  the  ground  of  the  decision,  iiee  &  ais. 
In  Walton  v.   Walton,  7  John.  Ch.  R.  259,  there  was  a  ca^irs 
specific  bequest  of  thirty  shares  of  the  stock  of  the®^'*^^*^^^ 
Bank  of  the  United  States.     After  the  date  of  the  will, 
the  charter  of  the  bank  expired,  and  its  assets  were  con- 
veyed to  trustees,  who  divided  them  among  the  stock- 
holders, from  time  to  time,  as  they  were  received. 

The  testator  received  dividends  on  his  shares,  but 
never  disposed  of  them.  It  was  held  by  Chancellor 
Kent,  that,  though  the  fund  was  varied  and  differently 
arranged,  and  was  diminished  in  value  by  operation  of 
law,  it  was  not  destroyed,  nor  its  identity  lost,  and  that 
there  was,  therefore,  no  ademption.  .  In  J^ord  v.  Ford, 
3  Foster  R.  312,  the  testator,  by  a  codicil,  bequeathed 
to  his  wife  all  notes  of  hand  payable  to  him  at  the  date 
of  the  codicil,  which  was  held  to  be  a  specific  bequest. 
At  the  date  of  the  codicil,  the  testator  held  four  promis- 
sory notes  signed  by  Samuel  S.  Hill  and  his  brother. 
Subsequently,  during  the  life  of  the  testator,  these  notes 
were  taken  up,  the  brother  of  Samuel  S.  Hill  was  re- 
leased at  his  own  request,  and  four  other  notes,  signed 
by  Samuel  S.  Hill  alone  and  secured  by  mortgage,  were 
given  in  their  stead.  The  court,  after  a  discussion  of 
numerous  authorities,  said:  * 'Where  the  identity  of 
the  debt  is  not  lost,  where  it  still  preserves  its  form  sub- 
stantially, as  at  the  date  of  the  will,  where  there  has 
been  no  payment  of  it,  but  only  a  change  of  the  secur- 
ity for  it,  there  seems  to  be  no  reason  for  considering 
it  adeemed."  *****  <<Ib  the  present  case, 
the  debt  existing  at  the  date  of  the  codicil  has  not  been 
paid  by  the  substitution  of  the  new  notes  and  the  mort- 
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187a     gage  for  the  original  notes.     Its  identity  has  not  been 

,p^     lost,  and  nothing  has  been  accepted  in  satisfaction  of 

it.     There  was  merely  a  chan£:e  of  the  security  and  of 

Skipwith  J  G  J 

Aai8.  the  evidence  of  the  debt  from  joint  and  several  notes, 
ca^u'8  to  notes  secured  by  mortgage."  It  was  accordingly 
exor  A  ais  held  that  there  was  no  ademption.  In  Anthony  v.  Sm  ith^ 
Lee  A  ais.  Busbee  Eq.  R.  188,  a  testator  bequeathed  to  his  debtor 
cabeu*8  the  bond  which  constituted  the  debt.  After  the  date 
ex'orAais^Hjjg  wiU,  the  testator,  for  the  convenience  of  other 
creditors  of  the  debtor  who  desired  a  new  deed  of  trust 
to  be  executed,  took  from  him  a  new  bond,  adding  to 
the  principal  the  interest  that  had  accrued^  The  Court 
held,  that  there  was  no  ademption.  It  said  :  ^^Didthe 
subsequent  transactions  between  the  parties  destroy  the 
debt,  ,or  so  change  it  that  it  could  not  be  known  to  be  the 
same?  If  it  had  been  collected  by  the  testator,  there 
is  no  doubt  that  the  debt  would  be  lost ;  but,  instead  of 
being  collected,  it  was  only  renewed,  and  renewed  only 
because  other  creditors  of  the  plaintiff  desired  a  new 
deed  of  trust  to  be  executed.  It  was  the  same  debt, 
principal  and  interest,  secured  by  a  new  note.  The 
new  security  does  not  annihilate,  but  preserves  the 
substance  of  the  thing  given,  to  wit,  the  debt  Such 
certainly  appears  to  be  the  opinion  of  Lord  Hardwicke 
when  he  said,  in  the  case  of  Blackwell  v.  Child j  "I  think 
it  is  a  specific  legacy  of  quantity,  bequeathed  out  of  a 
certain  body,  and  if  the  body  be  subsisting  at  the  death 
of  the  testator,  the  debt  shall  be  paid  out  of  it.  It  was 
said  to  be  like  the  novation  of  a  debt,  which  does  not  de- 
stroy the  legacy  of  the  debt."  In  Gardner  <S:  ah.  v. 
Prlntuj)^  2  Barb.  S.  C.  R.  83,  the  testator  made  a  be- 
quest which  was  held  to  be  specific,  of  the  proceeds  of 
a  bond  and  mortgage  which  he  held  against  Briggs  and 
Schenck.  The  bond  was  for  $8,000,  payable  in  six  an- 
nual instalments,  with  interest.  Proceedings  having 
been  commenced  to  collect  the  debt,  the  mortgagors 
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Yost,  for  $5,000,  of  which  $1,700  was  paid  to  the  tes-      isto. 
tator,  and  the   balance   of  $3,300    was  secured  by  the    r^^ 

bond  of  Yost  and  another  party,  executed   directly  to 

the  testator,  and  endorsed  as  a  payment  on  the  niort-    &  ais. 
^age.     As  between  the   testator  and  the   mortgagors,   (.^J\j,. 
this  bond  was  understood  to  be  an  absolute  payment  of  ex'or&ais 
the  amount  of  it  ;  but  the  lien  of  the  mortgage  upon  L«e  &  ais. 
the  part  of  the  land  bought  by  Yost,  was  not  released,  be-   cabeirs 
ing  retained  to  secure   the  payment  of  the  bond.     Xhe^'^''**^ 
court  held,  that  the  money  due  upon  Yost's  bond  passed 
to  the  specific  legatee  as  part  of  the  legacy. 

In  Stout  V.  Bart,  2  Halsted  (Law)  R.  418,  the  testator 
made  a  specific  bequest  of  a  bond  of  Peter  Phillips  and 
John  Phillips,  the  latter  being  a  surety.  After  the  date 
of  the  will,  at  the  request  of  John  Phillips  and  for  his 
acconunodation,  and  to  enable  him  to  secure  and  in- 
demnify himself  as  surety,  the  testator  accepted  from 
him  a  new  bond,  executed  by  John  Titus  as  principal, 
and  said  John  Phillips  as  surety,  and  gave  up  the  old 
bond. 

Subsequently,  Peter  Phillips,  administrator  and  John 
Phillips,  by  an  arrangement  between  them,  ascertained 
the  respective  shares  of  the  debt  which  Peter  Phillips 
and  John  Phillips  ought  to  pay.  The  administrators 
executed  their  bond  to  the  testator  for  the  share  of 
Peter  Phillips,  and  John  Phillips  and  John  Titus  exe- 
cuted their  bond  for  the  share  of  John  Phillips. 

The  court  held,  that  the  legacy  was  not  adeemed. 
This  decision  was,  however,  made  in  the  year  1801,  and 
the  court  expressed  the  opinion,  that  ademption  was 
Avholly  a  question  of  intention,  which  it  understood  to 
T>e  the  settled  doctrine  of  the  English  courts  at  that  time. 
See,  also.  Doughty  v.  Stilhoell,  1  Bradf .  R.   300. 

The  substantial  subject  of  the  bequests  in  this 
clause,  is  the  bonds,  as  evidences  of  debt,  and  not 
fts  pieces  of  paper.  The  substance  of  the  transac- 
tion by  which   the  James  River  and   Kanawha   bonds 


1870.      were  converted  into  State  bonds,  was  merely  this,  that 
•^ra!.    ^°®  ^^  ^®   original   parties,    whose   name  was  of   na 

value,  was  released,  and  the  separate  obligation  of  the 

Aais.    ^^ly  solvent   party  accepted,  in  lieu  of  the  obligation 

^-  ,    of  both.     The  debt  due   upon   the  guaranteed   bonds 

ex'or&auhas  ucver  been  paid,  and  so  the  real  subject  of  the  be- 

Lee  3l  ais.  quest  has  never  been  extinguished.     The  State  bonds 

Cabell's  ^^^  ^^^Y  *  Substituted  security   for   the  same   debt, 

cx'or&ais  and  the  principle  is  the   same  as  if  the  James   River 

and  Kanawha  bonds  had  been   renewed,    without  the 

.    guaranty  of  the  State,  and  either  with  or  without  other 

security.     The  subject  is  now  known  by  another  name, 

but  it  is  not  necessary  that  the  subject  shall  continue 

the  same  in  name,  provided  it  continues   the  same   in 

substance. 

The  result  is,  that  the  subject  of  the  bequests  in  this, 
case  has,  in  the  language  quoted  from  White  &  Tudor, 
and  by  them  adopted  from  Vice  Chancellor  Turner, 
been  '^changed  in  name  and  form  only,  and  is  in  ex- 
istence substantially  the  same,  though  in  different 
shape,''  and  that  there  has,  therefore,  been  no  adem[>- 
tion,  and  the  legatees  of  the  guaranteed  bonds,  there- 
fore, take  the  State  bonds  which  were  substituted  for 
them.  The  clause  of  the  will  above  quoted  applies  to 
the  case  of  such  ^'a  change  in  the  location  of  stock' ^ 
as  to  amount  to  an  ademption,  so  that,  but  for  that 
clause,  the  legatee  would  get  nothing. 

VI.  At  April  tenn  1863,  the  Circuit  court  of  Nelson 
gave  authority  to  the  executor  to  invest  the  funds  in 
his  hands,  in  registered  bonds  of  the  Confederate 
States,  or  of  the  State  of  Virginia.     In   pursuance  of 
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was  not  made  for  them ;  that  they  were  ready  to  re-     i87o. 

April 
Term. 


ceive,  and  did  receive,  what  was  oflPered  to  them ;  and     ^^^^ 


that  it  was  not  their  fault,  that  the  next  of  kin,  who 

Skipwit 

were  entitled  to  the  other  half  of  the  residuum,  were  &  ais. 
not  forthcoming,  or  did  not  or  could  obtain  their  c^^jj.. 
share.  ex'or  &  £ 

There  is  no  foundation  for  this  complaint.     It  was  Lee  &  a 
not  the  fault  of  the  next  of  kin,  that  they  did  not  re-   cabeir 
ceive  any  part  of  the  Confederate  money  in  the  hands  ^^'^^  *  * 
of  the  executor.     It  was  never  offered  to  them.     What 
remained  in  the  hands  of  the  executor  belonged  to  the 
estate,  and  its  loss  was  the  loss  of  the  estate. 

Vn.  Skip  with  received,  at  different  times,  from  the  ex- 
ecutor, in  Confederate  money,  the  sum  of  $73,910,  on 
account  of  the  half  of  the  residuum  to  which  he  was 
entitled,  as  trustee  for  his  children.  The  Circuit  court 
held,  that  in  the  division  now  to  be  made,  this  sum 
must  be  charged  at  its  actual  value  in  the  present  cur- 
rency, estimated  at  $17,239  76.  The  next  of  kin  in- 
sist, that  it  should  be  charged  at  its  full  nominal  amount, 
and,  in  support  of  this  position,  they  allege  that  Skip- 
with  is  to  blame  for  their  receiving  nothing,  and  seem 
to  intimate  that  there  was  something  like  collusion  be- 
tween him  and  the  executor. 

If  this  claim  should  be  allowed,  the  result  would  be, 
that  the  next  of  kin,  in  the  division  of  good  money 
now  to   be  made,  would  receive  $73,910  before  Skip- 
with  would  receive  any  thing,  though  what  Skipwith  has 
heretofore  received  was  only  equivalent  to  $17,239  76 
in    good   money.     In  other   words,   the   next   of  kin 
Tvould   get  $73,910  of  good  money,   as  the   equiva- 
lent of  Skipwith's  $73,910  of  Confederate  money,  or 
$73,910  as  the  equivalent  of  $17,239  76  ;  thus  giving 
them,  in  round  numbers,  $56,000  more  than  he  gets, 
thoagh  he  is  entitled  to  just  the  same  as  they  are.     This 
^wrould  be  gross  injustice.     There  is  no  evidence  of  any 
oollusion  between  Skipwith  and  the  executor.     Skip- 
51 
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bonds.     They  ought  not,  therefore,  to  be  counted  as      mo. 

State  bonds  in  computing  what  Smyth  Lee  is  entitled  to,     ^^^^ 

It  is  further  insisted,  on  behalf  of  Smyth  Lee,  that  - 


Sklpwith 


the  Circuit  court  erred  in  holding  that  $34,000  of  State     &aTs 
stock,  which  it  is  said  had  been  loaned  to,  or  deposited       ^'• 
with,  the    Howardsville  Bank  by  the  testatrix,  should exor&ais 
not  be  embraced  in  computmg  the  amount  or  quantity  Lee&ais. 
of  such  stock  held  by  her  at  her  death.     This,  of  course,   cabeirs 
depends  upon  the  question,  whether  that  stock  belonged  ex'or&ais 
to  the  testatrix  at  her  death.     The  evidence  is,  that  Mr. 
Ebirtsook,  who  was  the  agent  of  the  testatrix,  and  cash- 
•  ier  of  the  Howardsville  Bank,  made  use  of  her  money, 
with  her  consent,  in  purchasing  State  stock,  which  was 
transferred  by  the  sellers  to  the  bank,  and  deposited  by 
it  with  the  treasurer  of  the  State  to  secure  its  circula- 
tion.    This  was  done  under  an  agreement  with  the  tes- 
tatrix, that  the  bank  should  pay  the  taxes  on  the  stock, 
and  pay  to  her  the  whole  of  the  interest  upon  it,  and 
that  when  she  should  require  it,   the  bank  should  re- 
deem the  stock  and  deliver  it  to  her,  or  deliver  her  an 
equal  amount  of  like  stock. 

It  appears  from  this  evidence  that  there  was  no  loan 
or  deposit  of  stock  by  the  testatrix.  The  stock  was 
bought  with  her  money,  but  it  was  not  bought  in  her 
name,  nor  for  her,  and  never  belonged  to  her.  She 
had,  according  to  the  terms  of  the  contract,  a  right  to 
demand  from  the  bank  an  amount  of  stock  equal  to 
what  was  bought  with  her  money,  and  if  the  bank 
failed  to  comply  with  this  demand,  she  had  her  remedy 
in  damages.  But  it  was  nothing  more  than  a  loan  of 
money,  with  a  special  agreement  as  to  the  manner  in 
which  the  loan  should  be  repaid.  It  is  clear,  therefore, 
that  the  Circuit  court  was  right  in  refusing  to.  give  to 
Smyth  Lee  any  part  of  this  claim  against  the  Howards- 
ville Bank. 

The  decrees  appealed  from  must  therefore  be  reversed, 
and  the  cause  remanded. 
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18TO.         The  decree  is  as  follows  : 

April 

'^*^"°-        The  court  is  of  opinion,  for  reasons  stated  in  writing 


skipwiui  and  filed  with  the  record, 

&  als. 

V.  1.  That  the  legacies  bequeathed  to  Mrs.  Hill  Carter 

ex'or&^aos ^^  Shirley,  and  others,  in  the  first  clause  in  the  will  of 
Lee&ais.  ^*^y  W.  CabcU,  dec'd,  are  legacies  of  money,  and  not 
^-       specific  legacies  of  State  bonds  or  stock,  as  held  by  the 
ex'or&  als  said  Circuit  court,    and  the   said  District  court;  but 
whether  the  said  legacies  are  general  or  demonstrative, 
it  is  not  necessary  to  decide,  inasmuch  as  the  estate  \b 
ample  to  satisfy  the  said  legacies  ;  so  that  it  is  not  im- 
portant to  enquire  whether  a  particular  fund  is  appro- 
priated to  their  satisfaction. 

2.  That  under  the  bequest  in  the  second  clause  of 
said  will,  Smyth  Lee  is  entitled  to  an  amount  or  quan- 
tity of  bonds*  of  the  State  of  Virginia,  out  of  those 
left  by  the  testatrix,  equal  to  the  half  of  the  whole 
amount  of  such  bonds  belonging  to  the  testatrix  at 
the  time  of  her  de^th ;  and  that  in  ascertaining  the 
whole  amount  of  said  bonds,  to  one-half  of  which 
amount  the  said  Smyth  Lee  is  entitled,  all  the  bonds 
of  the  State  of  Virginia  belonging  to  the  testatrix  at 
the  time  of  her  death,  are  to  be  taken  into  the  estimate, 
except  the  $7,600  of  State  bonds  received  by  the 
testatrix  in  the  place  and  stead  of  the  guaranteed  bonds 
of  the  James  River  and  Kanawha  Canal  Company,  and 
that  those  bonds  should  not  be  so  embraced. 

3.  That  the  bequests  of  guaranteed  bonds  of  the 
James  River  and  Kanawha  Canal  Company  to  the  un- 
married daughters  of  Carter  Braxton  and  Corbin  Brax- 
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canal  bonds ;  and  that  they  are  not  entitled  to  receive  ism 
the  nominal  amount  of  such  bonds  in  money,  as  held  ,^^^ 
by   the   said   Circuit  court  and  by  the  said  District 

^  Skipwith 

court.  &al8. 

The  court  is,  therefore,  of  opinion,  that  the  said  de-  cabeiis 
crees  of  the  said  Circuit  court  and  the  said  decree  of  «^'or&ais 
the  said  District  court  are  erroneous  in  the  several  par-  i^e&ais. 
ticulars  hereinbefore  set  forth,    and   that  there  is  no  cabeirs 
other  error  therein.  ^^^  *  ^^ 

Therefore  it  is  adjudged,  ordered  and  decreed,  that 
the  said  decree  of  the  said  District  court,  and  the  said 
decree  of  the  said  Circuit  court  rendered  May  8,  1868, 
be  and  the  same  are  hereby  reversed  and  annulled,  so 
far  as  the  same  are  hereinbefore  declared  to  be  erro- 
neous, and  that  that  they  be  affirmed  in  all  other  re- 
spects. And  this  court  proceeding  to  render  such  de- 
cree as  the  said  District  court  ought  to  have  rendered, 
it  is  further  ordered  that  the  said  decrees  of  the  said 
Circuit  court  from  which  the  appeal  was  taken  to  the 
said  District  court,  be  reversed  and  annulled,  so  far  as 
the  same  are  inconsistent  with  the  principles  of  this 
decree ;  and  that  the  same  be  in  all  other  respects,  af- 
firmed. And  the  cause  is  remanded  to  the  said  Cir- 
cuit court  to  be  further  proceeded  in,  in  conformity 
to  this  decree. 

And  the  court  doth  further  adjudge  and  order  that 
the  appellants  in  each  of  these  appeals  pay  to  the  ap- 
pellees their  posts  by  them  expended  in  the  defence  of 
said  appeals  respectively ;  which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court. 

On  motion  of  the  counsel  of  C.  C.  Lee  and  others, 
next  of  kin  of  M.  W.  Cabell,  dec'd,  it  is  ordered  that 
nothing  in  this  decree  shall  prevent  the  said  next  of 
kin  or  any  other  party  interested  from  asserting  by 
proper  proceedings  any  claim  they  may  be  advised  to 
assert  against  D.  J.  Hartsook  executor  of  M.  W,  Ca- 
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ism     bell,    decM,  on  account  of  his  transactions   as   such 
4^^'    executor. 


swpwitii      Decree  reversed  in  part ^  and  affirmed  in  part. 


&als. 

V. 

Cabell's 
ex'or  &  als 

Lee&als. 

V. 

Cabell's 
ex 'or  &  als 
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Cousins  v.  The  Commonwealth.  im. 

AprU 

A      M  ^  Term. 

April  29. 

An  information  under  the  lat  section  of  the  act  of  February 
13th,  1866,  Sesa.  Acta  1865-66,  p.  32,  ch.  2,  in  relation  to  the 
assessment  of  taxes  on  licenses,  must  allege  that  the  sale  was 
"for  profit  or  on  commission,  or  for  other  compensation,"  or  it 
will  be  fatally  defective  on  demurrer,  or  on  motion  in  arrest 
of  judgment.* 

At  the  May  term  1867  of  the  Circuit  court  of  Frank- 
Kn  county,  the  attorney  for  the  Commonwealth  filed 
an  information  founded  on  a  presentment  of  the  grand 
jury,  against  Wm.  B.  Whitesides,  John  Cousins  and 
Lee  Sammons,  ''that  they,  on  the  26th  day  of  August 
1866,  at  Bethel  church  in  the  said  county  of  Franklin, 
did  sell  goods,  wares  and  merchandise  without  having 
obtained  the  license  required  by  law  therefor,  against 
the  peace,"  &c. 

The  case  was  sent  to  the  County  court  of  Franklin 
for  trial ;  and  there  Cousins  appeared,  and  demurred  to 
the  information  ;  but  the  court  overruled  the  demurrer. 
He  then  pleaded  not  guilty,  on  which  issue  was  joined ; 
and  upon  the  trial  the  jury  found  the  defendant  guilty, 
and  assessed  his  fine  at  five  hundred  dollars  ;  and  the 
court  rendered  a  judgment  thereon. 

On  the  trial,  several  questions  were  rafsed  by  the  de- 
fendant ;  but  they  were  not  passed  upon  by  this  court ; 
and  therefore  need  not  be  stated.  He  also  moved  the 
court  to  arrest  the  judgment,  because  the  information 
does  not  charge  that  the  defendant  sold  the  goods,  wares 
and  merchandise  without  having  obtained  a  license  to 

♦See  the  opinion  of  the  court  for  the  act. 
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187a     persons  and  things.     Yet  it  is  not  charged  that  the  de- 
Term,    f endant  is  not  within  any  of  them.     The  doctrine  of 
HilVs  and  HamvtorCs  cases  is  sustained  in  every  State. 

Cousins  -^  ^ 

V. 

Tbe  The  Attorney  General,  for  the  Commonwealth  : 

Comm'lth 

In  HilVs  case^  5  Gratt.  682,  it  was  held  that  an  indict- 
ment for  selling  by  retail,  rum,  brandy,  &c. ,  without  a 
license,  was  good  under  the  3rd  section  of  the  act  of 
1839-40,  Sess.  Acts,  ch.  2,  p.  5,  though  it  did  not  nega- 
tive the  exceptions  contained  in  the  proviso  in  the  4rth 
section.  In  the  Act  of  1865-66,  p.  32,  it  is  provided 
that  no  person  shall,  without  a  license  authorized  by 
law,  sell,  contract  to  sell,  or  offer  to  sell,  for  himself 
or  for  others,  for  profit  or  on  commission,  or  for  other 
compensation,  any  personal  property,  &c.  The  infor- 
mation charges  that  Cousins  sold  goods,  &c.,  at  a  par- 
ticular place  on  a  certain  day,  without  having  a  license ; 
and  this  implies  that  he  sold  them  for  compensation. 
If  he  did  not  sell  for  compensation,  it  was  for  him  to 
prove  it. 

There  are  two  offences  created  by  the  statute  ;  one  the 
selling  as  a  merchant ;  the  other  selling  as  a  peddler, 
without  license.  We  charge  that  the  appellant  sold  as 
a  merchant.  The  information  charges  but  one  sale  at 
one  place. 

The  court  will  not  quash  an  information  or  indict- 
ment on  motion,  unless  it  is  clear  the  court  has  not  ju- 
risdiction to  try  it.     Ledgers  case^  6  Gratt.   699. 

MoNCURE,  P.  delivered  the  opinion  of  the  court : 
This  is  a  writ  of  error  to  a  judgment  of  the  Cir- 
cuit court  of  Franklin  county,  aflSrming  a  judgment  of 
the  County  court  of  that  county,  whereby  the  Com- 
monwealth recovered  against  the  plaintiff  in  error  a 
fine  of  five  hundred  dollars  and  costs  of  the  prosecution. 
The  information  on  which  the  judgment  was  obtained 
was  against  the  plaintiff  and  two  others,  and  charged 
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1870.      this  court.      Commonwealth  v.  PedSj  4  Leigh  692,  2 
Tem.    Gratt.  629 ;  Same  v.  Hampton,  3  Gratt.  590  ;  Rowel  v. 
The  Commonwealth,  5 Id.  ^^^\  Commonwealths.  Youn^g, 
T  °'   15  Id.  664 ;  Old  v.  7%^  Commonwealth,  18  Id.  915. 
comma'ith      ^®  therefore  think  that  the  information  is  fatally 
defective,  for  the  reason  aforesaid ;  that  both  the  demur- 
rer to  the  information   and  the  motion  in  arrest  of 
judgment  ought  to  have  been  sustained;  and  that  the 
judgments,   both  of  the  Circuit  and  County   courts, 
ought  to  be  reversed. 

The  judgment  was  as  follows : 

It  seems  to  the  court,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  there  is  a  fatal  defect  in 
the  information  in  this  case,  which  was  a  sufficient 
ground  for  sustaining  the  demurrer  to  the  said  infor- 
mation, and  the  motion  in  arrest  of  judgment ;  and 
that  the  judgments,  both  of  said  Circuit  court  and  of 
the  said  County  court  are  erroneous.  Therefore,  it  is 
considered,  that  the  said  judgment  of  the  said  Circuit 
court  be  reversed  and  annulled.  And  this  court  pro- 
ceeding to  enter  such  judgment  as  the  said  Circuit  court 
ought  to  have  entered,  it  is  further  considered  that  the 
said  judgment  of  the  said  County  court  be  also  reversed 
and  annulled,  and  that  the  said  plaintiflf  be  discharged 
from  further  prosecution  on  the  said  information,  and 
go  thereof  without  day.  Which  is  ordered  to  be  cer- 
tified to  the  said  Circuit  court. 

Judgment  beversed.  • 
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Sledd  v.  The  Commonwealth.  ism 

April 


(Absent  Christian,*  J.) 
May  26. 

1.  Since  the  act,  Code  ch.  207,  §  11,  no  mode  of  stating  the  time 
of  an  offence  in  an  indictment  or  presentment  can  vitiate  it. 

2.  A  butcher  carrying  on  his  business  in  the  markets  of  a  city, 
who  goes  out  into  a  county  and  buys  cattle,  sheep  or  hogs, 
and  butchers  the  animals  and  sells  the  meat  at  his  stall  in  the 
market,  comes  within  the  provisions  of  the  act  6f  April  19th « 
1867,  §  22,  Sess.  Acts  1867,  p.  822,  in  relation  to  assessment  of 
taxes  on  licenses,  and  must  take  out  a  license  for  so  buying,  f 

3.  The  jury  may  amend  their  verdict  at  any  time  before  they 
are  discharged. 

4.  There  being  three  counts  in  a  presentment,  and  the  jury 
having  found  the  defendant  guilty  on  the  first  count  and 
assessed  his  fine,  and  not  guilty  on  the  second  and  third 
counts,  the  judgment  should  be  for  the  Commonwealth  on  the 
first  count,  and  for  the  defendant  on  the  second  and  third 
counts. 

5.  In  such  case  there  having  been  a  general  judgment  for  the 
Commonwealth,  this  court  will  amend  and  affirm  it. 

At  the  August  term  1867  of  the  County  court  of 
Henrico,  thegrandjury  presented  Wm.  W.  Sledd,  first, 
that  within  two  years  last  past,  in  said  county,  he  did, 
without  a  license  authorized  by  law,  unlawfully  can- 
vass the  said  county  for  the  purpose  of  buying  and  of- 
fering to  buy,  and  did  actually  buy,  certain  matter  of 
subsistence  for  man,  to  wit :  cattle,  sheep  and  hogs,  not 
for  his  own  use  or  for  the  use  of  his  family. 

*He  had  decided  the  case  in  the  Circuit  court. 
fSee  the  act,  in  the  opinion  of  Joynbs,  J. 


Term. 


187a  There  was  a  second   and  third  count  in  the  present- 

f^^^     ment.     The  second  for   bliying  and  selling  cattle  for 

profit,  and  not  for  feeding  and  grazing  for  as  long  as 

V.       two  months,  without  a  license ;  and  the  third  was  for 
^^*'ith  ®®^'^°g  cattle  for  others  on  a  commission  for  profit,  with- 
out a  license. 

The  defendant  appeared  and  demurred  to  the  pre- 
sentment and  each  count  thereof  ;  and  also  pleaded  not 
guilty.  But  the  court  overruled  the  demurrer  to  the 
presentment ;  and  the  jury,  under  the  instructions  of 
the  court,  found  the  defendant  guilty  under  the  first 
count  of  the  presentment,  and  assessed  his  fine  at  ten 
dollars ;  and  found  him  not  guilty  on  the  second  and 
third  counts. 

During  the  progress  of  the  trial,  the  defendant  took 
two  bills  of  exception  to  the  rulings  of  the  court.  It 
appeared  from  the  evidence,  that  Sledd,  at  various 
times  and  places,  and  among  others,  at  the  State  scales 
and  dividing  pens,  near  the  city  of  Richmond,  and  at 
the  end  of  the  Brooke  turnpike,  five  miles  from  the 
city,  in  Henrico  county,  did  buy  and  offer  to  buy  cattle, 
sheep  and  hogs,  and  at  various  times  within  two  years, 
prior  to  this  presentment,  and  since  the  passage  of  the 
act  of  assembly  concerning  the  assessment  of  taxes  on 
licenses,  passed  February  13th,  1866,  and  April  19th, 
1867,  and  down  to  the  time  of  making  the  present- 
ment ;  and  went  to  said  places  for  the  purpose  of  buy- 
ing the  live  stock  of  said  description,  of  any  and  all 
persons  from  whom  he  could  buy  them,  without  a  li- 
cense to  canvass  the  county  of  Henrico  under  the  acts 
of  February  13th,  1866,  and  April  19th,  1867. 

And  it  further  appeared  that  Sledd  had,  for  many 
years  carried  on  the  business  of  a  butcher  at  the  mar- 
kets in  the  city  of  Richmond,  that  he  had  regularly  paid 
the  dues  and  taxes  assessed  by  the  city  authorities,  con- 
sisting of  stall  rents  and  other  charges ;  and  had  paid 
his  internal  revenue  tax  to  the  United  States  as  and  for 
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of  each  juryman  in  open  court  upon  the  question ;  to     isro. 
which  proceeding  of  the  court  the  defendant  objected ;     ^^^ 
but  the  court  overruled  the  objection ;  and  each  of  the 
jurymen  answering  that  he  did  desire  to  amend  his  ver- 
dict, the  court  sent  them  out  to  consider  of  their  ver-     '^^^ 
diet ;  to  which  the  defendant  objected ;  and  after  retiring, 
they  again  returned  into  court,  and  handed  in  a  verdict 
in  the  words  and  figures  following,  viz  : 

Under  the  instructions  of  the  court,  we,  the  jury, 
find  the  defendant  guilty  under  the  first  count  of  the 
presentment,  and  assess  his  fine  at  ten  dollars ;  and  not 
guilty  as  to  the  second  and  third  counts  of  the  present- 
ment.    To  which  the  defendant  objected. 

The  verdict  in  the  form  last  returned  was  thereupon 
recorded  in  the  presence  of  the  jury,  which  was  ob- 
jected to  by  the  defendant ;  and  the  jury  were  there- 
upon discharged.  The  defendant  then  moved  the  court 
to  set  aside  the  verdict  as  not  the  verdict  of  the  jury, 
and  as  contrary  to  the  law  and  the  evidence  ;  which 
motion,  the  court  overruled.  And  the  defendant  ex- 
cepted to  all  the  rulings  of  the  court  herein  stated,  and 
the  exception  referred  to  the  first  and  made  it  a  part  of 
the  second. 

The  judgment  of  the  court  was — ^Therefore,  it  is  con- 
sidered by  the  court,  that  the  Commonwealth  recover 
against  the  said  Wm.  W.  Sledd,  ten  dollars,  the  fine  by 
the  jurors  in  their  verdict  assessed,  and  her  costs  by 
her  in  this  behalf  expended. 

Sledd  thereupon  obtained  a  writ  of  error  to  the  Cir- 
cuit court,  where  the  judgment  was  affirmed.  And  he 
then  applied  for  and  obtained  a  writ  of  error  from  this 
court. 

Wise^  for  the  appellant. 

The  Attorney  Oeneral^  for  the  Commonwealth. 

JoYNES,  J.     The  first  question  which  arises  on  this 
record  is,   whether  the  Circuit  court  erred  in  over- 
52 
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canvass  the  county  of  Henrico  for  the  purpose  of  buy- 
ing and  offering  to  buy,  and  did  actually  buy,  certain 
matter  of  subsistence  for  man,   to  wit:  Cattle,  sheep 
and  hogs,  not  for  his  own  use  or  the  use  of  his  family/' 
'^^     &c.     The  facts  certified  sustain  a]l  the  allefirations  of 

Oo«nm'lUi  ^ 

this  count,  and  show  that  the  offence  was  committed 
after  April  19th,  1867.  The  other  counts  need  not  be  no- 
ticed, as  upon  them  there  was  a  verdict  for  the  defendant. 
It  was  proved  that  the  defendant  was  a  butcher^  doing 
busine^  as  such  in  the  city  of  Richmond,  and  that  he 
purchased  the  live  stock  in  the  indictment  mentioned, 
for  the  purpose  of  slaughtering  them  and  selling  them 
as  butcher's  meat  in  the  Richmond  market,  and  that  he 
did  slaughter  them  and  sell  the  meat  accordingly.  The 
court  instructed  the  jury,  in  substance,  that  the  facts 
that  the  defendant  was  a  butcher  and  that  he  bought 
the  animals  and  sold  the  meat  prepared  from  them  in 
the  course  of  his  business  as  a  butcher,  did  not  exempt 
him  from  the  penalties  of  the  act ;  to  which  the  defend- 
ant excepted.  After  the  verdict,  the  defendant  moved 
the  court  to  set  it  aside.  The  motion  was  overruled ; 
and  the  defendant  again  excepted. 

The  language  of  the  act  is  general,  and  embraces  all 
persiins  except  thoe^e  who  buy  for  their  own  use  or  for 
the  u^  of  their  families.  It  is  insisted,  notwithstand- 
ing, that  the  act  could  not  have  been  intended  to  apply 
to  butchers  buying  live  stock  to  supply  meat  for  their 
own  stalls,  and  that  it  should  be  so  construed  as  to  ex- 
ivpt  them.  One  of  the  reasons  advanced  in  support  of 
this  |K>sition  is.  that  butchers  are  not  subject  toan3'tax 
u|H>u  their  gvneral  business,  from  which  it  is  argued 
thnt  the  legislature  could  not  have  intended  to  tax  one 
of  the  usual  mtxies  of  obtaining  meat  for  carrying  on 
tlieir  business.  But  the  offence  charged  and  proved 
agaiii>t  the  defendant  in  this  case,  was  not  simply  the 
bu>ing  of  sto^*k,  but  canvassing  the  county  for  stock 
ami  Uiyiiig  it.     The  fact  thai  the  legislature  saw  fit  not 
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buy,  and  without  any  reference  to  the  purpose  for  which  isto. 
they  buy,  with  an  exception  only  of  those  who  buy  for 
their  own  use  or  the  use  of  their  families.  We  are  not 
authorized  to  introduce  another  exception  by  construc- 
tion, without  the  clearest  proof  that  it  was  the  inten- 
tion of  the  legislature  to  make  it. 

We  do  not  think  it  necessary  to  discuss  other  views 
submitted  by  counsel  on  this  branch  of  the  case.  They 
have  all  been  duly  considered,  but  they  do  not  affect 
the  result.  We  are  of  opinion,  that  the  County  court 
did  not  err  in  the  instruction  given  to  the  jury,  or  in 
refusing  to  set  aside  the  verdict  as  contrary  to  the  law 
and  the  evidence. 

The  County  court  did  not  err  in  allowing  the  jury  to 
amend  their  verdict.  The  jury  had  not  been  discharged 
or  the  verdict  recorded,  and  it  is  familiar  practice  in 
such  a  case,  to  allow  the  jury  to 'amend  their  verdict. 
Bldckley  v.  Sheldon^  7  John.  R.  32  ;  Commonwealth  v. 
Gibson,  2  Va.  Cas.  70  ;  1  Chitty  Cr.  Law  648. 

There  is  a  formal  error  in  the  judgment  in  this,  that 
there  is  no  judgment  for  the  defendant  on  the  second 
and  third  counts,  upon  which  he  was  found  not  guilty. 
The  judgment  will  be  amended  in  that  respect,  and  as 
amended  it  must  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Joynes,  J. 

Judgment  amended  amd  affirmed. 
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AGENTS. 
Sec  Principal  and  Agent, 
ANSWER. 

1.  Thoug-h  all  of  an  answer  re- 
sponsive to  a  bill  is  to  be  received 
as  evidence,  the  court  may  believe 
a  part  of  it,  and  disbelieve  another 
part  of  it. 

Mayors  ^ex^ or  &  als,  v.  Car- 
rington's  ex' or  df  als,        74 

2.  Upon  bill  by  a  legatee  against 
executors  for  the  settlement  of 
their  accounts,  not  specifying 
errors  in  their  settled  accounts, 
what  weight  will  be  given  to 
the  allegations  of  the  answer. 

See  Executors  &  Administra- 
tors, No,  4.  5,  and  Corbin 
&  als,  V.  Mills'  ex'ors  & 
als,  .     438 

Robinson's  adm'r  v.  Mills' 
ex'ors  <Sf  als,  438 

APPELLATE  COURT. 

^  1.  The  certificate  of  a  commis- 
sioner who  takes  a  deposition  does 
not  state  that  it  was  taken  pur- 
suant to  notice  ;  but  though  the 
deposition  is  excepted  to  on  other 
grounds,  no  objection  is  taken  to 
it  in  the  court  below  for  want  of 
notice.  Although  there  is  no  no- 
tice or  evidence  of  notice  in  the 
record,  the  objection  for  want  of 
notice  cannot  be  taken  in  the  ap- 
pellate court. 

Steptoe  V.  Read,  for,  <Sfc,  1 
2.  A  commissioner  settling  ac- 
counts t>etween  tenants  in  common 
in  a  lead  mine,  reports  a  consider- 
able sum  as  due  from  plaintiffs  to 
defendant,  and  then  says — "The 
complainants  will  hereafter  render 
an  account  of  a  remnant  of  the 
business  in  their  hands.**  There 
are  exceptions  by  both  parties 
to  the  accounts  as  stated  ;  but  the 


court  overrules  all  the  exceptions, 
confirms  the  report,  and  makes  a 
final  decree  in  favor  of  the  defend- 
ant. It  being  not  probable  that 
the  further  account  referred  to  by 
the  commissioner  will  lessen  the 
amount  due  the  defendant,  if  there 
be  no  other  error,  the  appellate 
court  may  amend  the  decree  by 
providing  for  the  further  account, 
and  affirm  it. 

Graham  &  als,  v.  Pierce,      28 

3.  Where  the  question  in  the 
appellate  court,  is  whether  a  ver- 
dict is  contrary  to  the  evidence, 
where  the  ultimate  facts  upon 
which  the  legal  conclusion  in  the 
case  must  rest,  are  to  be  deduced 
by  balancing  the  different  facts 
proved,  and  by  weighing  and  com- 
paring the  inferences  to  be  drawn 
from  them,  respect  should  be  paid 
to  the  verdict  and  judgment  of  the 
court  below. 

Rich,  Fred,  &  Pot,  R,  R,  Co, 
Y,  Snead  <2f  Smith,  354 

4.  See  Judicial  Sales,  No.  5,  and 
Jones  Y,  Tatum,  720 

5.  See  Bankrupts,  No.  1,  and 
Exchange    Bank    of    Va,  for 

Camp  V.  Knox,  &c,  739 

6.  See  Criminal  Jurisdiction  and 
Proceedings,  No.  32^  and 
Sledd's  Case,  813 

ASSIGNOR  AND  ASSIGNEE. 

1.  In  a  bill  by  an  assignee  against 
th%  obligor  and  assignor,  the 
assignment  is  not  questioned  by 
the  assignor.  There  is  no  neces- 
sity for  proving  it  as  against  the 
obligor. 

Mayo's  ex'or  &  als,  v.    Car- 
rington's  ex'or  &  als,         74 

2.  If  the  assignment  of  a  debt  is 
without  recourse,  it  is  doubtful 
whether  it   will  carry   with   it  an 


equitable  lien  for  the  debt ;  but  if 
the  assif^nment  is  general,  the 
equitable  lien  passes  with  it. 

Idem,  74 

3.  M.  proposes  in  writing",  to 
purchase  of  C.  certain  re^l  estate 
upon  specified  terms.  This  propo- 
siti 11  is  accepted  by  C.  by  a  writ- 
ing at  the  foot  of  the  proposal,  and 
the  real  estate  is  conveyed  to  M. ; 
and  C.  then  assigns  the  instrument 
by  a  writing  upon  it,  to  J.  The 
assignment  is  complete,  and  J, 
may  sue  M.  in  equity  upon  it,  in 
her  own  name.  Idem^    74 

ATTACHMENTS. 

1.  On  the  15th  of  March,  1867, 
H.  &  P.,  merchants  in  New  York, 
execute  a  deed  by  which  they  con- 
vey to  S.  all  their  eflFects,  in  trust 
to  pay  their  debts,  with  directions 
to  take  possession  at  once  and  pro- 
ceed to  execute  the  trust.  Part  of 
the  effects  are  goods  shipped  to  A. 
&  W.,  commission  merchants  at 
Richmond,  Va.,  to  be  sold  for  and 
on  account  of  H.  &  P.  On  the 
16th  of  March,  R.sues  H.  &  P.  in 
Richmond,  and  sues  out  an  attach- 
ment, which  is  served  on  A.  &  W. 
as  garnishees.  A.  is  not  in  ad- 
vance to  H.  &  P.  when  the  attach- 
ment is  served.  W.  has  advanced 
on  the  goods,  but  afterwards  sells 
them,  and  has  a  balance  in  hand 
after  paying  himself.  The  attach- 
ment has  preference  over  the  deed, 
and  is  to  be  first  satisfied  out  of 
the  proceeds  of  the  sale  of  the 
goods  in  the  hands  of  A.  &  W. 

A.  C.  Smith  v.  R,  P,  Smith,  545 

BANKRUPTS. 

After  judgment  in  the  court 
below  and  appeal,  an  appellee  is 
declared  a  bankrupt  and  obtains 
his  discharge.  Upon  reversal  of 
the  judgment  and  judgment  for 
plaintiff  below,  the  appellate  coflrt 
will,  upon  the  petition  of  the 
bankrupt,  make  it  a  part  of  their 
judgment  of  reversal,  that  execu- 
tion shall  not  issue  upon  the 
judgment  without  a  previous  order 
to  that  effect  by  the  court  below, 
made  upon  notice  to  the  bankrupt. 

Exchange    Bank    of  Va,  for 
Camp  V.  Knox,  &c.  739 


BANKS. 

1.  Where  a  note  is  deposited  for 
collection  at  a  bank  at  which  it  is 
payable,  and  is  protested  for  non- 
payment, and  the  holder  permits 
it  to  remain  in  the  bank,  it  may  at 
any  time  while  it  remains  there, 
be  paid  to  the  bank  by  the  debtor: 
provided  he  has  no  notice  that  the 
bank  has  no  authority  to  receive  it. 

Alley  <Sf  als.  v.  Rogers,       366 

2.  When  a  bank  might,  and 
when  it  might  not,  receive  Con- 
federate money  in  payment  of  a 
note  deposited  for  collection.  Sec 
Negotiable  paper.  No.  2,  3,  4,  and 

Idem,    366 

3.  Under  the  act  of  February 
12th,  1866,  requiring  the  banks  of 
the  Commonwealth  to  go  into  liqui- 
dation, the  banks  being  insolvent, 
execute  deeds  conveying  all  their 
property,  including  debts  due  to 
them,  to  trustees  for  the  payment 
of  their  debts.     Hki^d  : 

1.  That  the  act  forbids  and  pre- 
vents all  preferences  among  the 
creditors  of  the  bank. 

Exchange  Bank  of  Va.  for 
Camp  V.  Knox,  &c,  739 

Farmers  Bank  of  Va,for  God- 
din,  dfc.  V.  Anderson  & 
Co.  739 

2.  That  a  debtor  of  the  bank  can- 
not set  off  notes  of  the  bank  bought 
by  the  debtor  after  the  execution 
and  recording  of  the  deed  and 
notice  thereof  by  the  debtor. 

Idem,  739 

3.  The  banks  being  utterly  insol- 
vent, the  trustees  are  the  trustees 
of  the  creditors,  not  of  the  banks, 
and  are  purchasers  and  assignees 
for  value  of  all  the  property  and 
assets  of  the  banks,  for  the  bene- 
fit of  the  creditors.  Idem,    739 

4.  Though  the  charters  of  the 
banks  require  them  to  take  their 
notes  in  payment  of  debts  due  to 
them,  this  does  not  authorize  the 
debtors  of  the  banks  to  pay  their 
debts  with  the  notes  of  the  banks 
bought  up  after  the  execution  and 
recording  of  the  deeds.     Idem,  139 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES. 

Sec  Negotiable  Paper. 
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CHILDREN. 

1.  The  word' children  in  a  devise 
and  bequest  held  to  be  a  word  of 
purchase,  and  not  of  limitation. 

Moon  &  wife  v.  Stone^s  ex* or 
&  ah,  130 

2.  The  word  children  in  a  be- 
quest can  generally  have  no  other 
meaning*  than  that  of  issue  in  the 
first  degree,  unless  there  be  other 
words  in  the  will  to  give  it  another 
meaning ;  except  when  the  rule  in 
Wild's  case,  6  Coke  16,  applies, 
which  is  founded  on  peculiar  rea- 
sons. Idem,    130 

CIVILr  WAR. 

1.  The  international  law  applied 
to  all  transactions  between  per- 
sons residing  within  the  limits  of 
the  authority  of  the  Confederacy, 
and  persons  residing  in  the  United 
States  outside  the  Confederate 
authority. 

Billgerry  v.  Branch  &  Sons,  393 

2.  For  the  effect  of  the  war  upon 
the  contract  of  endorsement  of  a 
bill  or  check,  see  Negotiable  Paper^ 
Nos.  6  and  8,  and  Idem,    393 

CO-DEFENDANTS. 

1.  Though  an  interlocutory  de- 
cree for  the  sale  of  land  is  affirmed 
on  appeal,  there  may  be  a  decree 
between  the  co-defendants,  when 
the  cause  goes  back,  if  it  is  a  proper 
case  for  such  a  decree. 

Alley  6f  als,  v.    Rogers^    366 

CONFEDERATE  DEBTS. 

1.  In  July  1862,  W.  sells  land  in 
Henrico  county  at  public  auction, 
and  it  is  purchased  by  C.  Nothing 
is  said  at  the  time  of  the  sale  as  to 
the  kind  of  monej'  which  will  be 
received,  but  the  land  is  sold  for  its 
value  in  Confederate  money  as  of 
that  date,  and  C.  makes  the  cash 
payment  in  that  money,  and  gives 
his  negotiable  notes,  payable  in  one 
and  two  years,  with  a  deed  of  trust 
to  secure  them.  W.  receives  pay- 
ment of  the  first  note  when  it 
becomes  due,  in  the  same  money, 
and  has  sold  the  second  note  to  L., 
who  has  paid  for  it  in  the  same  cur- 
rency. When  this  second  note  fell 
due,  C.  tendered  payment  in  Con- 


federate notes,  which  wa«  refused ; 
and  he  files  a  bill  to  have  the  amount 
ascertained,  and  to  be  permitted  to 
pay  the  same  and  have  the  deed  of 
trust  released.     JIkIvD: 

1.  The  sale  was  made  with  refer- 
ence to  Confederate  notes  as  a 
standard  of  value,  and  L.,  though 
the  holder  for  value  of  the  negotia- 
ble note,  takes  it  as  it  was  held  by  W. 

Lohman  v.  Crouch  &  als,    331 

2.  C.  having  tendered  the  money 
to  L.  when  the  note  fell  due,  L.  is 
only  entitled  to  the  value  of  the 
Confederate  notes  at  that  time  ;  but 
C.  not  having  retained  the  money, 
must  pay  interest  from  that  day. 

Idem,    331 

3.  C.  having  tendered  the  money 
as  soon  as  it  was  due,  the  court  can- 
not impose  upon  him  any  equitable 
condition,  beyond  the  payment  of 
the  sum  due  upon  the  note. 

Idem,    331 

4.  C.  sends  an  agent  to  I*,  on  the 
day  the  note  is  due  to  pay  it,  and 
the  agent  tells  I^.  he  is  sent  to  pay 
the  money  and  get  the  note ;  and 
he  shows  I^.  a  parcel  of  money 
which  the  agent  holds  in  his  hand, 
which  is  more  than  the  amount  of 
the  note.  L.,  without  objecting 
that  it  is  not  the  precise  amount 
due,  refuses  to  receive  payment, 
because  the  notes  have  greatly 
depreciated  since  the  note  was 
made.     It  was  a  good  legal  tender. 

Idem,    331 

5.  QUi^RK:  If  the  tender  had  not 
been  made  until  after  the  note  fell 
due,  u[x>n  what  equitable  terms 
would  C.  have  been  relieved  ? 
Would  he  have  been  required  to  pay 
L.  the  value  of  the  Confederate 
notes  he  paid  W.  for  the  note,  at 
the  time  he  bought  it,  or  the  pro- 
portionate value  of  the  land  ? 

Idem,    331 

CONSTITUTION  AND  CONSTI- 
TUTIONAL, I^AW. 

1.  So  much  of  the  act  passed  the 
5th  of  March  1870,  styled  the  ena- 
bling act,  as  provides  for  the 
appointment  of  councilmen,  or 
trustees  and  mayors  and  other  offi- 


ccrs  of  cities  and  towns,  is  consti- 
tutional. 

The  Richmond  Mayoralty 
Case,  673 

2.  Sec.  25  of  arfc.  6  of  the  consti- 
tution,   applies     only    to    ofl&cers 
elected    or    appointed    under    the 
coi 
or 


company,  sig^ns  his  name  withoat 
any  addition,  to  a  due  bill, 
acknowledg-ing*  that  there  is  due  to 
S.  &  H.  S484  in  full  of  labor  per- 
formed on  cottage  lot  of  the  rail- 
road company.  It  being*  uncertain 
on  the   face  of  the  note,   whether 
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'president  or  any  director  of.the  com- 
pany.niay  appoint  another  trustee. 
The  trustee,  president  and  directors 
go  into  the  enemy's  lines,  and  re- 
main there  during*  the  war.  An  or- 
der of  the  court  of  A.  county,  sub- 
stituting another.person  as  trustee, 
without  notice,  is  null  and  void;  and 
a  sale  made  by  such  substituted 
trustee  is  utterly  null.      Idetn^  592 

7.  Qu^rE:  Whether  the  act, 
Code,  edi.  of  1860,  ch.  61,  g§  28,  29, 
applies  to  a  sale  by  a  trustee  of  a 
mere  equity  conveying  no  legal 
title  to  the  property  of  the  corpo- 
ration. Idem,        592 

8.  See   Officers^  passim,  and 

The    Richmond    Mayoralty 
Case,  673 

COSTS. 

See  Judicial  Sales,  No.   6,   and 
Jones  V.  Taium,  720 

COUNTY  LKVY. 

1.  The  county  court  which  lays 
the  county  levy  is  not  a  special 
tribunal  erected  for  that  special 
purpose.  It  is  the  ordinary  county 
court ;  and  that  court  is  a  court  of 
general  jurisdiction.  Therefore, 
though  the  record  does  not  show 
that  the  justices  had  been  sum- 
moned for  the  purpose,  or  that  a 
majority  were  present,  the  act  of 
the  court  in  laying  the  levy  can- 
not be  questioned  in  any  collateral 
proceeding. 

Ballard  &  als,  v.    Thomas  6f 
Ammoriy  14 

2.  The  sheriff  and  his  sureties 
in  ofl&ce  when  the  county  levy  is 
laid,  are  responsible,  at  the  end  of 
six  months  from  the  date  of  the 
levy,  to  all  the  creditors  of  the 
counJty  provided  for  by  it,  though 
the  sheriff  has  not  then  collected 
the  money,  or  any  part  of  it. 

Idem,    14 

3.  Though  after  the  levy,  the 
sheriff  is  removed  from  his  office 
on  the  motion  of  his  sureties, 
before  the  six  months  has  expired, 
the  sheriff  and  his  sureties  are 
liable  to  the  county  creditors  pro- 
vided for  in  the  levy.     Idem,       14 

4.  The  act  of  1851,  Code,  edi.  1860, 
ch.  49,  §  18,  which  authorizes  the 
county  court,  where  there  is  a  va- 


cancy in  the  office  of  sheriff,  from 
other  causes  than  his  death,  to 
appoint  a  collector  of  the  taxes, 
levies,  &c.  is  permissive  only,  not 
mandatory  ;  and  if  not  acted  on,  a 
sheriff  removed  from  office  must 
proceed  to  collect  them ;  and  his 
sureties  are  liable  for  his  default. 
Idem,     14 

5.  Though  the  sheriff  is  removed 
from  his  office  on  the  motion  of  his 
sureties,  he  still  has  authority  to 
collect  the  levy,  and  his  sureties 
are  responsible  for  his  failure  to 
account  to  the  county  creditors. 

Idem,    14 

6.  A  county  creditor  provided 
for  in  the  county  levy,  is  not 
bound  to  apply  to  the  sheriff  or 
his  deputies  for  payment,  before 
he  proceeds  to  enforce  payment 
of  his  debt  by  the  sheriff  and  his 
sureties.  Idem,     14 

7.  The  proper  recovery  by  the 
county  creditor,  is  the  principal 
debt,  with  interest  from  the  end  of 
the  six  months  to  the  date  of  the 
judgment,  and  ten /^r  f^«/.  dam- 
ages upon  the  amount  of  such 
principal  and  interest,  and  inter- 
est upon  the  whole  from  the  date 
of  the  judgment  till  paid. 

Idem,    14 
COURTS. 
Circuit  Courts, 

When   the  circuit  courts    have, 
and  when  they   have  not  jurisdic- 
tion to  try  a    prisoner  for  felony. 
Philips'  Case,  485 

WrighVs  Case,  626 

County  Courts, 

1.  The  county  court  which  lays 
the  county  levy  is  not  a  special 
tribunal  erected  for  the  special  pur- 
pose. It  is  the  ordinary  county 
court ;  and  that  court  is  a  court  of 
general  jurisdiction.  Therefore, 
though  the  record  does  not  show 
that  the  justices  had  been  sum- 
moned for  the  purpose,or  that  a  ma- 
jority were  present,  the  act  of  the 
court  in  laying  the  levy  cannot  be 
questioned  in  any  collateral  pro- 
ceeding. 

Ballard  &  als.  v.   Thomas  & 
Ammon,  14 


2.  The  county  courts  are  courts 
of  general  jurisdiction,  and  in  pro- 
ceeding- under  the  act,  ch.  110,  g  9, 
Code  of  1860,  for  the  assignment 
of  dower,  it  is  to  be  presumed,  in 
the  absence  of  proof  to  the  contrary, 
that   the  court  had  jurisdiction  of 
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ordered  another  grand  jury  to  be* 
summoned  during  the  term,  and 
therefore  the  term  could  not  be 
counted  as  one  of  the  terms  until 
it  was  ended.  Idem^    478 

5.  The   filing  of  an  information 
l>eing  unauthorized   in  the  case  of 

a    f(»1nnv.    ia   of    no   avail,    and  an 
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10.  Separation  of  a  juror  out  of 
the  custody  and  control  of  the 
officers  having*  charg-e  of  the  jury, 
i%  prima  facie  sufficient  to  vitiate 
the  verdict ;  and  it  is  incumbent  on 
the  Commonwealth  to  refute  that 
presumption,  by  disproving  all 
probabilities  or  suspicions  of  tam- 
pering. Ideniy    485 

11.  The  act  Code,  edi.  1860,  ch. 
16,  §  18,  upon  the  construction  of 
statutes,  applies  to  cases  of  repeal 
of  statutes  in  express  terms  as  well 
as  repeals  by  implication  ;  and  it 
preserves  the  rights  which  are  in- 
herent in  the  proceedings ;  and 
the  proceedings  are  to  conform  to 
the  new  law  only  when  the  change 
would  not  affect  or  impair  these 
rights;  and  this  whether  the 
change  in  the  proceedings  is  civil 
or  criminal.  idem,    485 

12.  A  prisoner  is  indicted  for 
felony  in  the  circuit  court,  he  being 
in  custody  at  the  time.  The  circuit 
court  has  no  jurisdiction  to  try  him 
on  this  indictment,  but  he  must  be 
sent  before  a  justice  for  examina- 
tion and  commitment  in  the  county 
court.  WtighVs  Case,    62j() 

13.  The  arraignment  of  a  pris- 
oner and  his  plea  are  distinct  parts 
of  the  proceeding ;  and  therefore 
upon  his  arraignment,  and  without 
pleading,  he  may  elect  to  be  tried  in 
the  circuit  court. 

Whitehead's  Case,    640 

14.  Two  prisoners  may  be  ar- 
raigned together.  This  does  not 
prevent  their  pleading  separately, 
and  electig  to  be  tried  seiJ  irately. 

Idem,    640 

15.  The  record  of  the  court  states 
that  the  grand  jury  presented  the 
following  indictments  as  true  bills, 
viz:  one  against  M.  N.,  one 
against  &c.,  setting  out  eight 
names,  and  then  one  against  G. 
W.  &  R.  W.,  and  one  against  R. 
H.  &.  G.  C.  not  true  bills.  Though 
it  is  doubtful  whether  the  indict- 
ment against  W.  and  W.  belongs 
to  the  first  or  the  last  class,  the 
court  may  look  to  the  indictment 
and  the  endorsement  upon  it  by 
the  foreman,  to  ascertain  the  fact. 

Idem,    640 

16.  The  act,  Sess.  Acts  1866-'67, 
ch.  208,  §  4,  p.  932,  direcU  that  the 


writ  of  venire  facias  shall  command 
the  officers  charged  with  its  execu- 
tion to  summon  twenty-four  per- 
sons, freeholders  of  his  county  or 
corporation,  **residing remote  from 
the  place  where  the  offence  is 
charged  to  have  been  committed." 
This  direction  is  mandatory,  and 
the  writ  is  defective,  and  should  be 
quashed  if  it  is  omitted.  And  it  is 
not  in  violation  of  the  bill  of  rights. 
Idem,    640 

17.  A  prisoner  in  custody  is  in- 
dicted in  the  hustings  court  of  L*., 
held  by  a  judge.  He  is  not  entitled 
to  be  sent  before  a  justice  for  ex- 
amination ;  but  the  court  may 
proceed  to  try  him  upon  the  indict- 
ment. 

18.  Upon  a  trial  for  felony  it  is 
the  right  of  the  prisoner,  a  right 
which  he  cannot  waive,  to  be 
present  from  the  arraignment  to 
the  verdict.  And  if  the  evidence 
of  a  witness  on  the  trial,  which  has 
been  reduced  to  writing,  or  any 
part  of  it,  is  read  to  the  jury  in  the 
absence  of  the  prisoner,  it  is  error, 
for  which  the  verdict  will  l)e  set 
aside.  Jackson's  Case,    656 

19.  What  statements  of  deceased 
are  not  admissible  as  dying  declar- 
ations. See  Dying  Declarations, 
No.  1,  2,  and  Idem,    656 

20.  An  information  under  the  1st 
section  of  the  act  of  February  13th, 
1866,  Sess.  Acts  1865-'66,  p.  32,  ch. 
2,  in  relation  to  the  assessment  of 
taxes  on  licenses,  must  allege 
that  the  sale  was  **for  profit  or  on 
commission  or  for  other  compensa- 
tion,*' or  it  will  be  fatally  defective 
on  demurrer  or  on  motion  in  arrest 
of  judgment.      Cousins*  Case,    807 

21.  The  jury  may  amend  their 
verdict  at  any  time  before  they  are 
discharged.  Stedd*s  Case,    813 

22.  There  being  three  counts  in 
a  presentment,  and  the  jury  having 
found  the  defendant  guilty  on  the 
first  count  and  assessed  his  fine, 
and  not  guilty  on  the  second  and 
third  counts,  the  judgment  should 
be  for  the  Commonwealth  on  the 
first  count,  and  for  the  defendant 
on  the  second  and  third  counts. 

Idem,    813 

23.  In  such    case,  there  haying 


Digitized  by 


Google 


6.  In  such  case,  if  the  purchaser 
tenders  the  money  when  it  falls 
due,  equity  cannot  impose  upon 
him  any  equitable  conditions  be- 
yond paying  the  sum  due. 

Idem,    331 

7.  A  non-resident  of  the  State, 
owner  of  notes  secured  by  deed  of 
trust  on  real  estate,  before  the  war 
deposits  them  in  a  bank  for  collec- 
tion, and  they  are  protested  for 
non-payment.  During-  the  war  they 
are  4>aid  by  a  trustee  under  a  sub- 
sequent deed  of  the  debtor,  to  the 
bank,  in  Confederate  notes,  when 
they  are  in  value  as  twelve  to  one 
for  gold.  The  payment  is  invalid, 
and  the  notes  are  still  due  and  un- 
paid, and  the  owner  may  have  the 
deed  of  trust  given  to  secure  them 
enforced. 

Alley  df  als.  v.  Rogers,        366 

8.  In  such  a  case  the  owner  of 
the  notes  is  entitled  to  have  a 
decree  for  the  sale  of  the  land  con- 
veyed to  secure  them,  without 
first  proceeding  against  the  debtor, 
or  the  bank,  or  the  trustee  who 
paid  them,  or  any  other  person. 

Idem,    366 

9.  The  trustee  in  the  second 
deed  sold  a  part  of  the  land  to 
different  persons  on  the  same  day, 
but  conveyed  the  different  parts 
to  the  purchasers  on  different  days. 
If  it  is  not  necessary  to  sell  all  the 
land  to  pay  off  the  notes,  that  part 
still  held  by  the  second  trustee  is 
to  be  first  sold ;  and  after  apply- 
ing the  proceeds  of  sale  to  the 
payment  pro  tanto  of  the  notes, 
the  balance  due  upon  them  is  to 
be  paid  ratably  out  of  the  lots  sold, 
in  proportion  to  the  amount  of  the 
purchase  money  of  each  at  the 
sale  made  by  the  second  trustee, 
without  regard  to  the  dates  of  the 
deeds  made  by  him.        Idem,    366 

10.  The  decree  for  the  sale  of 
the  land  for  the  payment  of  said 
notes  being  interlocutory,  though 
it  is  affirmed  on  appeal,  there  may 
be  a  decree  between  the  co-defend- 
ants when  the  cause  goes  back,  if 
it  is  a  proper  case  for  a  decree. 

Idem,    366 

EVIDENCE. 
1.  Where  one  defendant  is  not  a 
53 


competent  witness  for  the  other, 
see  Witness,  No.  1,  and 

Step  toe  V.  Read  for  <Sfc,  1 

2.  A  witness  is  not  competent  to 
give  evidence  for  one  purpose  only. 
If  he  is  competent  at  all,  he  may 
be  examined  upon  any  matter 
upon  the  record.  Idem,    1 

3.  The  original  order  book  of  a 
county  court  is  competent  evidence 
whenever  a  certified  copy  would 
be  evidence. 

Ballard    &  als,  v.  Thomas  & 
Ammon,  14 

4.  The  original  order  book  may 
be  proved  to  be  such  by  a  deputy 
clerk  or  any  other  person  who  can 
identify  it.  Idem,    14 

5.  At  common  law,  if  upon  a 
prosecution  for  an  assault  and 
battery,  the  defendant  pleaded 
guilty,  the  record  was  competent 
evidence  in  a  civil  action  for  the 
same  assault  and  battery,  to  prove 
it.        Honakery,  Howe,  50 

6.  But  where  the  defendant, 
without  pleading,  throws  himself 
upon' the  mercy  of  the  court  and 
subAiits  to  a  fine,  the  record  is  not 
evidence,  in  a  civil  action  for  the 
same  act,  to  prove  it.       Idem,    50 

7.  In  Virginia,  where  a  defend- 
ant, on  an  indictment  for  misde- 
meanor, without  pleading  confesses 
a  judgment  for  a  specific  sum  as 
a  fine,  the  record  is  not  evidence, 
in  a  civil  action  for  the  same 
cause,  to  prove  the  fact.  Nor  is  it 
evidence  to  enhance  the  damages. 

Idem,    50 

8.  Though  all  of  an  answer 
responsive  to  a  bill  is  to  be  re- 
ceived in  evidence,  the  court  may 
believe  a  part  of  it  and  disbelieve 
another  part  of  it. 

Mayors  ex'or  6f  als,   v.    Car- 
rington^s  ex^or  &  als,         74 

9.  When  parol  evidence  may  be 
admitted  to  show  whether  a  note 
signed  by  an  agent  is  intended  as 
his  own,  or  that  of  the  company, 
see  Corporations,  No.  1,  and 

Rich,,  Fred,  &  Pot,  R,  R,  Co, 
V.  Snead  &  Smith,  354 

10.  When  statements  of  deceased 
are  not  admissible  as  dying  decla- 
rations, see  Dying  Declarations, 
No.  1, 2,  and 

Jackson's  Case,  656 
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jected  to  pa  J  the  costs  of  the  pro- 
ceeding under  the  rule. 

Idemy    720 

JURIES. 

1 .  What  aathoritj  the  jadgre  who 
presides  at  a  criminal  trial  has 
over  the  jury  out  of  court.  See 
Criminal  Jurisdiction  and  Proceed- 
in  ^s^  No.  9,  and 

Philip's  Case,  485 

2.  Separation  of  a  juror  out  of 
the  custody  and  control  of  the  offi- 
cer having  charge  of  the  jury,  is 
prima  Jacie  sufficient  to  vitiate  a 
verdict ;  and  it  is  incumbent  on 
the  Commonwealth  to  refute  the 
presumption,  by  disproving  all 
probabilities  or  suspicions  of  tam- 
pering. Idemy    485 

LACHES  AND  LAPSE  OF 
TIME. 

1.  Great  laches  in  prosecuting  a 
suit  in  equity  after  it  has  been 
commenced,  by  an  assignee  of  the 
purchase  money  of  land  against 
the  debtor  purchaser,  excused  un- 
der the  circumstances. 

Mayo's  ex'or  df   als,   v.    Car. 
ringtoh*s  ex*or  &  als.         7^ 

LEGACIES  AND  LEGATEES. 

1.  Testator  gives  to  his  daughter 
for  life  S590  per  annum,  payable 
quarterly,  being  the  interest  on  the 
purchase  money  ($9,000)  of  the  real 
estate  on,  &c.,  sold  by  me  to  B. 
He  gives  two  other  sums  to  the 
daughter  for  life,  per  annum,  de- 
scribed as  the  interest  on  the  pur- 
chase money  of  other  parcels  of 
land  sold  to  other  parties,  $300  per 
annum,  payable  semi-annually,  the 
interest  on  $5,000  of  State  stock  of 
Virginia.  And  at  the  death  of  his 
daughter  he  gives  these  several 
principal  sums  of  money  to  the 
children  of  his  daughter.  And  he 
receives  part  of  the  purchase  money 
specified,  in  his  lifetime.  The 
le^^acies,  both  to  the  daughter  and 
her  children,  of  the  three  first  sums 
are  demonstrative,  and  not  specific. 
The  legacy  of  the  stock,  and  the 
interest  upon  it,  is  acreneral  legacy 
of  so   much   State   stock   and  the 


interest  upon  it  as  it  is  paid  by  the 
State; 

Corbin  6f  als.  v.  MiUs*  ex'ors 

6f  als,  438 

Robinson's    adm'r    v.    Mills' 

ex'ors  Cf  als.  438 

2.  To  this  bequest  the  testator 
adds  :  In  case  of  the  death  of  any 
child  of  my  said  daughter,  bom  or 
to  be  bom,  unmarried  under  the  age 
of  twenty -one  years,  and  not  leav- 
ing issue,  the  share  of  property 
coming  to  this  child  shall  immedi- 
ately vest  in  and  belong  to  his  or 
her  surviving  brothers  and  sisters 
and  their  lineal  descendants ;  the 
descendants  taking  their  deceased 
parent's  share.  A  child  of  the 
daughter,  over  twenty-one  years  of 
age  at  the  death  of  the  testator, 
after  his  death  marries  and  dies  in 
the  lifetime  of  her  mother,  not 
having  had  a  child,  and  her  hus- 
band surviving  her.  The  legacy 
vested  in  the  child  at  the  death  of 
the  testator ;  and  it  did  not  divest 
upon  her  death  without  children ; 
but  her  husband  takes  it  as  her 
administrator. 

Corbin  &  als.  v.  Mills'  ex'ors 
&als.  438 

Robinson's  adm'r  v.  Mills' 
ex'ors  &  als.  438 

3.  Mrs.  C,  an  old  and  very 
wealthy  lady,  after  disposing  by 
her  will  and  two  codicils  of  a  large 
amount  of  her  property,  at  the  close 
of  the  second  codidil  says  :  In  case 
of  sudden  and  unexpected  death,  I 
give  the  remainder  of  my  property 
to  be  equally  divided  between  my 
cousin  Dr.  C.  of  Philadelphia,  and 
my  cousin  P.  S.  of  New  Orleans, 
one-half  of  which  each  must  hold 
in  trust  for  the  benefit  of  their 
children.  This  is  not  a  conditional 
legacy,  dependent  upon  the  sudden 
and  unexpected  death  of  the  testa- 
trix. 

Skipwith  &  als.  v.  CabelVs 
ex'or&als.    '  758 

Lee  &  als.  v.  Cabell's  ex' or  & 
als.  758 

4.  In  such  cases  the  question  is 
whether  the  contingency  is  referred 
to  as  the  reason  or  occasion  for 
making  the  disposition,  or  as  the 
condition  upon  which  the  disposi- 
tion is  to  become  operative. 

Idem,    758 
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is  without  recourse,  it  is  doubtful 
whether  it  will  carry  with  it  an 
equitable  lien  for  the  debt ;  but  if 
the  assignment  is  general,  the  equi- 
table lien  passes  with  it. 

Mayors   ex^or  <Sf   als.  v.   Car- 
rington^s  ex'or  &  als.        74 
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NATIONAL   LAW. 

1.    See   Civil    War,   No.   1,  and 
Negotiable  Paper,  No.  6,  7,  8,  and 
Billgerry    v.     Branch    & 
Sons,  393 

NEGOTIABLE  PAPER. 
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same  enforced  for  the  payment  of 
said  notes.  laent^    366 

5.  In  such  case  the  owner  of  the 
notes  is  entitled  to  have  a  decree 
for  the  real  estate  conveyed  to  se- 
cure them,  without  first  proceed- 
ing- ag-ainst  the  debtor,  or  the 
bank,  or  any  other  person. 

Idem,    366 

6.  Bills  or  checks  drawn  by  a 
bank  in  Richmond,  Va.,  upon  a 
bank  in  New  Orleans,  were  en- 
dorsed in  Petersburg",  Va.,  in  Feb- 
ruary 1863,  to  a  resident  of  Vicks- 
burg.  The  late  war  was  then  in 
progress,  and  Petersburg,  Rich- 
mond and  Vicksburg  were  within 
the  Confederacy,  whilst  New  Or- 
leans was  in  the  permanent  pos- 
session of  the  Federal  forces. 
The  endorsement  was  illegal  and 
void,  and  the  endorsee  cannot  re- 
cover against  the  endorsor  in  an 
action  brought  after  the  war. 

Billgerry  v.  Branch  &  Sons,  393 

7.  The  international  law  applied 
to  all  transactions  between  per- 
sons residing  within  the  limits  of 
the  authority  of  the  Confederacy 
and  persons  residing  in  the  United 
States,  outside  of  the  Confederate 
authority.  Idem,  393 

8.  After  Vicksburg  had  been 
taken  possession  of  by  the  Federal 
forces,  viz  :  on  the  23d  of  October 
1863,  the  bills  were  presented  for 
payment  at  the  New  Orleans 
bank,  and  payment  refused.  Un- 
der the  proclamation  of  the  Presi- 
dent of  the  United  States  of  April 
2,  1863,  intercourse  between  Vicks- 
burg and  New  Orleans  was  still 
prohibited,  and  the  demand  of 
payment  was  illegal.       Idem,     393 

9.  Notice  of  demand  and  refusal 
to  pay,  was  put  into  the  postoflice 
at  New  Orleans  on  the  23d  of  Oc- 
tober 1863,  directed  to  the  endorsers 
at  Petersburg,  Va.  The  war  being 
then  in  progress,  and  there  being 
no  mail  communication  between 
New  Orleans  and  Petersburg,  the 
notice  was  insufficient,   idem,    393 

10.  Holder  for  value  of  a  negoti- 
able note,  given  upon  a  Confed- 
erate contract,  will  be  subject  to 
have  the  same  scaled.  See  Con- 
federate Debts,  No.  1,  and 

Lohman  v.  Crouch,  331 


OFFICERS. 

1.  So  much  of  the  act  passed  the 
5th  of  March  1870,  styled  the  en- 
abling act,  aa  provides  for  the 
appointment  of  councilmen  or  trus- 
tees, and  mayors  and  other  officers 
of  cities  and  towns,  is  constitu- 
tional. 

The  Richmond  Mayoralty 
Case,  673 

2.  The  authority  of  the  military 
commanders  appointed  under  the 
reconstruction  acts  of  congress, 
ceased  upon  the  admission  of  the 
State's  representatives  into  con- 
gress ;  and  when  his  authority 
ceased,  that  of  his  appointees 
ceased.  Idem,    (^IZ 

3.  Theactof  congress  of  January 
26th,  1870,  admitting  the  repre- 
sentatives into  congress,  does  not 
entitle  military  appointees  to  office 
to  hold  over  until  their  successors 
are  appointed  and  qualify. 

Idem,    373 

4.  Sec.  25  of  art.  6  of  the  consti- 
tution, applies  'Only  to  officers 
elected  or  appointed  under  the  con- 
stitution, and  for  whose  election 
and  appointment  it  provides. 

Idem,    673 

5.  Sec.  20  of  art.  6  of  the  consti- 
tution, which  provides,  among 
other  things,  that  there  .shall  be 
chosen  by  the  electors  of  every 
city  a  mayor,  applies  only  to  a 
mayor  to  be  chosen  under  the  con- 
stitution,  at    and  after  the    time 

'  therein  prescribed  for  the  purpose, 

j  and   not   to  one   appointed  to  per- 

'  form   the  duties  -of  mayor  before 

one  could  be  chosen  to  enter  upon 

the  duties  of  the  office  under  the 

constitution.  Idem,    673 

6.  Whatever  power  these  mili- 
tary appointees  to  office  may  have 
had  to  discharge  the  duties  of 
their  offices  until  otherwise  pro- 
vided by  law,  they  derived  none 
from  the  constitution  of  the  United 
States  or  of  the  State,  and  it  was 
competent  for  the  legislature  to 
terminate  their  power  derived  from 
any  other  source.  Idem,    673 

7.  The  constitution  did  not  con- 
I  tinue  any  officers  in  office  after  its 
,  adoption,  but  intended  to  vacate 
■  all  of  them  immediately. 

1  Idem,    673 
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INDEX. 


NBW  TRIALS. 

1.  Where  the  question  in,  the 
appellate  court,  is  whether  a  ver- 
dict is  contrary  to  the  evidence, 
where  the  ultimate  facts  upon 
which  the  leg'al  conclusion  in  the 
case  must  rest,  are  to  be  de- 
duced by  balancing*  the  different 
facts  proved,  and  by  weighing*  and 
comparing  the  inferences  to  be 
drawn  from  them,  respect  should 
be  paid  to  the  verdict  and  judg- 
ment of  the  court  below. 

Rich,  Fred.  &  Pot.  R.  R.  Co. 
V.  Snead  6f  Smith,  354 

PARTIES. 

1.  A  corporation  being  a  defend- 
ant to  a  suit  in  equity  which  seeks 
to  have  it  declared  null,  the  hold- 
ers of  stock  in  it  are  not  proper 
parties  to  defend  the  suit. 

]Vash.  Alex.  &  Georget.  R. 
R.  Co.  V.  Alex.  &  Wash.  R. 
R.  Co.  592 

2.  In  such  a  case  the  holders  of 
the  stock  claiming  that  if  the  cor- 
poration is  annulled,  they  have 
equitable  interests  in  the  property, 
may  be  admitted  as  parties  to  pro- 
tect their  interests. 

Idem,    592 

PAYMENTS. 

1.  When,  and  when  not,  notes 
made  payable  at  a  bank,  and  de- 
posited there  for  collection,  might 
be  paid  in  Confederate  money. 
See  Negotiable  Paper,  No.  2,  3,  4, 
and 

Alley  &  als.  v.  Rogers,        366 

2.  When  payment  of  a  bill  or 
check  on  a  bank  is  forbid  by  the 
law  of  nations  and  the  acts  of 
congress.  See  Negotiable  Paper, 
No.  8,  and 


PI^KADINGr— >4/  Common  Law, 

1.  See  Practice  at  Common  Law, 
No.  1,  and 

Steptoe  V.  Read,  for  &c.  1 

PL,EADING--/«  Equity. 

1.  See  Executors  and  Adminis- 
trators, No.  1,  2, 3,  4,  5,  and 

Corbin  &  als.  v.  Mills*  ex^ors 

6f  als.  438 

Robinson^s    adm^r    v.    Mills* 

ex'ors  &  als.  438 

PRACTICE—-^/  Common  Law, 

1.  Two  defendants  in  assumpsit 
file  a  joint  plea  of  non  assumpsit, 
on  which  issue  is  taken.  After- 
wards, one  of  them  asks  leave  to 
withdraw  the  plea  as  to  himself, 
and  to  file  a  separate  plea,  that  the 
defendants  did  not  assume,  &c. 
This  being  refused,  he  asks  leave 
to  file  such  plea  in  addition,  which 
is  also  refused.  As  the  issue  on 
both  pleas  would  be  the  same,  both 
rulings  were  correct. 

Steptoe  V.  Read,  for  &c.         1 

2.  At  common  law,  in  a  joint 
action  against  several  parties, 
there  can  be  but  one  final  judg- 
ment, and  it  must  be  for  or  against 
all  the  defendants;  and  the  rule 
is  the  same,  whether  the  contract 
sued  on  is  joint,  or  joint  and  sev- 
eral, or  whether  the  action  is 
founded  on  several  and  distinct 
contracts,  as  the  maker  and  en- 
dorsers of  a  promissory  note. 

Idem,  1 
3.  This  general  rule  does  not 
apply  where  the  plea  of  one  of 
the  defendants  admits  the  contract 
and  sets  up  a  discharge  by  matter 
subsequent,  as  bankruptcy,  or 
where   he  sets  up  a  personal  disa- 
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the  case  remains  as   at  common 
law.  Idem,    1 

5.  In  an  action  on  a  contract 
against  two  defendants,  thoug^h 
one  of  them  confesses  a  judgment, 
if  the  other  proves  a  defence  that 
goes  to  the  foundation  of  the  entire 
contract  sued  on,  there  must  t>e 
final  judgment  in  favor  of  both 
defendants.  Idem,     1 

6.  When  verdict  and  judgment 
of  the  court  below  will  be  regarded 
in  the  appellate  court,  upon  excep- 
tion taken  to  overruling  motion  for 
new  trial,  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence. 
See  Appellate  Court,  No.  3,  and 

Rich.  Fred.  6f  Pot.  R.  R.  Co. 
V.  Snead  &  Smith,  354 

PRACTICE— /«  Chancery. 

1.  Z.  being  about  to  leave  the 
country,  executes  a  power  of  attor- 
ney, by  which  he  gives  to  M.  and 
C.  the  amplest  power  to  manage 
and  dispose  of  all  his  property  here 
for  his  benefit,  and  collect  debts 
due  him.  On  the  same  day  Z.  and 
his  wife  conveyed  to  M.  and  C.  a 
house  and  lot,  in  trust  to  lease  or 
sell  the  same,  and  pay  over  the 
proceeds  as  received  to  Z.  The 
deed  of  trust  and  power  of  attorney 
being  designed  to  effect  one  com- 
mon object,  Z.  cannot  file  a  bill 
against  M.  and  C.  for  an  account 
of  the  trust  subject  under  the  deed, 
and  bring  an  action  at  law  for  the 
moneys  received  from  the  personal 
property  and  debts,  under  the 
power  of  attorney ;  b  u  t  if  he 
chooses  to  proceed  in  equity,  must 
embrace  the  whole  in  that  suit. 

Zetelle  v.  Myers  &  at.  62 

2.  The  court  should  have  re- 
quired the  plaintiff  to  elect  whether 
he  would  amend  his  bill  so  as  to 
embrace  the  whole  of  the  transac- 
tions, and  dismiss  his  action  at 
law,  or  whether  he  would  prosecute 
that  action ;  and  upon  his  failure 
to  elect,  or  electing  to  prosecute 
his  action  at  law,  should  have  dis- 
missed his  bill.  Idem,    62 

3.  W.  held  a  long  lease  on  prop- 
erty of  C,  who  was  largely  in- 
debted to  him,  and  which  was 
secured  by  a  deed  of  trust  on  the 


all  his  property  of  every  kind  to 
secure  his  creditors.  In  a  suit  by 
a  creditor  of  W.  a  decree  was  made 
for  the  sale  of  the  lease,  with  au- 
thority to  the  purchaser  to  set  off 
the  debt  due  from  C.  to  W.  against 
the  rent.  And  this  was  proper. 
Mayors  ex*or  &  als.  v.  Car- 
rington^s  ex* or  &  als.         74 

4.  M.  files  a  bill  to  have  his  title 
to  certain  real  estate  established, 
and  to  obtain  the  legal  title  from  a 
trustee.  J.  files  her  bill  in  the 
same  court  against  M.,  claiming, 
as  assignee  of  the  vendor,  the  pur- 
chase money  for  the  land,  which 
she  claims  is  still  unpaid.  The 
cases  were  properly  heard  together. 

Idem,    74 

5.  The  papers  in  the  suit  of  J. 
were  lost  at  the  time  the  decree 
appealed  from  was  made,  but  there 
were  found  decrees  and  reports  of 
commissioners,  and  exceptions 
thereto,  made  in  the  two  suits, 
sufficient  to  enable  the  court  to  as- 
certain the  merits  of  her  claim.  It 
was  proper  to  decree  upon  the 
claim.  Idem,    74 

6.  Though  all  of  an  answer  re- 
sponsive to  a  bill  is  to  be  received 
as  evidence,  the  court  may  believe 
a  part  of  it,  and  disbelieve  another 
part.  Idem,    74 

7.  In  a  bill  by  an  assignee 
against  the  obligor  and  assignor, 
the  assignment  is  not  questioned 
by  the  assignor.  There  is  no  nec- 
essity of  proving  it  as  against  the 
obligor.  Idem,    74 

8.  M.  proposes  in  writing  to  pur- 
chase of  C.  certain  real  estate  upon 
specified  terms.  This  proposition 
is  accepted  by  C.  by  a  writing  at 
the  foot  9f  the  proposal,  and  the 
real  estate  is  conveyed  to  M.;  and 
C.  then  assigns  the  instrument,  by 
a  writing  upon  it,  to  J.  The  as- 
signment is  complete,  and  J.  may 
sue  M.  upon  it  in  equity  in  her  own 
name.  Idem,    74 

9.  J.  is  not  barred  by  the  statute 
of  limitations,  her  suit  being  for  a 
specific  performance  of  the  con- 
tract. Idem,    74 

10.  Great  laches  in  prosecuting 
a  suit  in  equity  after  it  had  been 
commenced,  by  an  assignee  of  the 
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the  debtor  purchaser,  excused  un- 
der the  circumstances.     Idem^    74 

11.  A  tenant  in  common,  occu- 
py ing"  and  using*  the  common  prop- 
erty separately,  cannot  be  held  to 
account  for  waste  or  injury  to  the 
common  property,  unless  the  bill 
charg'es  it. 

Graham  &  als.  v.  Pierce^    28 

12.  Land  sold  to  different  pur- 
chasers on  the  same  day,  though 
the  deeds  are  of  different  dates,  is 
subject  to  satisfy  a  prior  lien 
according  to  the  day  of  sale,  and 
not  the  time  of  the  conveyances  ; 
and  each  is  to  bear  its  ratable  pro- 
portion as  fixed  by  the  price  ^iven 
for  it.  See  Equity  Jurisdiction 
and  RelieJ,  No.  9,  and 

Alley  &  als,  v.  Rogers,        366 

13.  In  such  case  the  decree  for 
the  sale  of  the  land  being  interloc- 
utory, though  it  is  affirmed  upon 
appeal,  there  may  be  a  decree  be- 
tween the  co-defendants  when  the 
cause  goes  back,  if  it  is  a  proper 
case  for  such  a  decree.     Idem,   366 

14.  In  cases  of  bills  by  legatees 
against  executors  for  the  settle- 
ment of  their  accounts.  See  Exec- 
utors and  Administrators,  No.  1,  2, 
3,  4,  5,  and 

Corbin  &  als,  v.  Mills^  ex^ors 
&  als.  438 

Robinson* s  adm^r  v.  Mills* 
ex'ors  &  als,  438 

PRACTICE— /«   Criminal  Cases, 

See  Criminal  Jurisdiction  and 
Proceedings,  passim, 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agency  is  of  a  fidu- 
ciary character,  the  principal  may 
sue  his  agent  in  equity  for  an 
account  of  his  agency. 

Zetclle  V.  Myers  &  al,  62 

2.  An  agency  to  manage,  lease 
and  sell  property,  and  pay  ex- 
penses upon  it,  to  collect  debts, 
and  pay  over  the  moneys  received 
to  the  principal,  is  of  a  fiduciary 
character.  Idem,    62 

3.  Z.  being  about  to  leave  the 
country,  executes  a  power  of  attor- 
ney, by  which  he  gives  to  M.  and 
C.  the  amplest  power  to  manage 
and    dispose  of  all    his  property 


here,  for '  his  benefit,  and  collect 
debts  due  him.  On  the  same  day 
Z.  and  his  wife  convey  to  M.  and 
C.  a  house  and  lot  in  trust,  to  lease 
or  sell  the  same,  and  pay  over  the 
proceeds  as  received  to  Z.  The 
deed  of  trust  and  power  of  of  attot^ 
ney  t>eing  designed  to  effect  one 
common  object,  Z.  cannot  file  a 
bill  against  M.  and  C.  for  an  ac- 
count of  the  trust  subject  of  the 
deed,  and  bring  an  action  at  law 
for  the  moneys  received  from  the 
personal  property  and  debts,  under 
the  power  of  attorney  ;  but,  if  he 
choses  to  proceed  in  equity,  must 
embrace  the  whole  in  that  suit. 

Idem,  62 
4.  The  authority  of  the  president 
of  a  railroad  company  to  make 
contracts  for  necessary  labor  for 
the  company,  is  incident  to  his 
office.  And  he  may  furnish  evi- 
dence of  the  amount  payable 
under  the  contract,  either  before 
or  after  the  service,  and  put  that 
evidence,  in  his  discretion,  into 
the  form  of  a  due  bill  or  promis- 
sory note ;  unless  such  power  is 
restricted  by  special  legislation, 
or  by  regulations  of  the  company 
known  to  the  other  contracting 
party. 

Rich,,  Fred,  &  Pot.  R.  R.  Co. 
V.  Snead  &  Smith,  354 

RECORDS. 

1.  At  common  law,  if  upon  a 
prosecution  for  an  assault  and 
battery,  the  defendant  pleaded 
guilty,  the  record  was  competent 
evidence  in  a  civil  action  for  the 
same  assault  and  battery,  to  prove 
it.  Honaker  v.  Howe,    50 

2.  But  where  the  defendant, 
without  pleading,  throws  himself 
upon  the  mercy  of  the  court  and 
submits  to  a  fine,  the  record  is  not 
evidence,  in  a  civil  action  for  the 
same  act,  to  prove  it.        Idem,    50 

3.  In  Virginia,  where  the  defend- 
ant, on  an  indictment  for  a  misde- 
meanor, without  pleading  con- 
fesses a  judgment  for  a  specific 
sum  as  a  fine,  the  record  is  not 
evidence,  in  a  civil  action  for  the 
same  cause,  to  prove  the  fact. 
Nor  is  it  evidence  to  enhance  the 
damages.  Idem^    50 


did  make  a  deed  for  it ;  but  there 
is  doubt  whether  he  is  not  mistaken 
as  to  the  property  conveyed.  The 
purchaser  will  not  be  required  to 
complete  the  purchase. 

Idem,    571 

4.  In  this  case  the  testator  went 
into  possession  of  the  lot  in  1846, 
and  built  upon  it,  and  held  posses- 
sion until  his  death,  and  authorized 
his  executors  to  sell  it ;  but  it  ap- 
pears that  in  1849  he  built  upon  the 
lot  under  an  ag^reement  with  the 
owner  of  the  one-sixth,  as  to  their 
respective  interests  in  the  property. 
He  cannot  be  held  to  have  had  ad- 
versary possession,  so  as  to  entitle 
the  executors  to  enforce  specific 
performance  of  the  contract  of 
sale.  Idem,    571 

5.  In  fact,  the  owner  of  this  sixth 
had  conveyed  the  property  to  the 
testator,  and  the  deed  was  of  record 
in  the  clerk's  ofifice,  though  the 
parties  had  failed  to  find  it ;  but 
before  it  was  found  the  property 
had  g-reatly  decreased,  both  in  its 
annual  and  fee  simple  value.  The 
purchaser  will  not  l)e  compelled  to 
take  it.  Idem,    571 

STATUTES. 

1.  The  act.  Code,  edi.  1860,  ch. 
117,  g  19,  in  relation  to  judgments 
and  decrees  for  money,  construed 
in        Steptoe  v.  Read,  for  (2fc,    1 

2.  The  act  of  1851,  Code,  edi. 
1860,  ch.  49,  g  18,  authorizing  the 
county  court,  on  the  vacancy  of 
the  office  of  sheriff,  to  appoint  a 
collector  of  taxes,  levies,  &c.  con- 
strued in 

Ballard  <5f  als,  v.    Thomas  & 
Ammon,  14 

3.  The  act,  Sess.  Acts  1866-^67, 
p.  928-9,  ch.  207,  §  13,  construed  in 

Jones'  Case,  478 

4.  The  act  of  27th  April  1867, 
Sess.  Acts  1866-'67,  ch.  118,  p.  915, 
to  revise  and  amend  the  criminal 
procedure,  construed  in 

Philips'  Case,  485 

5.  The  act.  Code,  edi.  1860,  ch. 
16,  §  18,  on  the  construction  of 
statutes,  construed  in     Idem,,    485 

6.  The  art.  6,  §  20  and  25  of  the 
constitution  in  relation  to  the  elec- 
tion  and  appointment  of  mayors 


and  other  officers  of  cities,   con- 
strued in 

The  Richmond  Mayoralty 
Case,  673 

7.  The  act,  Sess.  Acts  1866-'67, 
ch.  207,  §  15,  16,  and  208,  §  2,  con- 
strued in 

WHghVs  Case,  626 

Shelly s  Case,  653 

8.  The  act,  Sess.  Act*  1866-'67, 
ch.  208,  §  4,  construed  in 

Whitehead's  Case,  640 

9.  The  act  of  February  12th, 
1866,  requiring  the  banks  to  go  into 
liquidation,  construed  in 

Exchatifre  Bank  of  Va,  far 
Camp  V.  Knox  &c,  739 

Farmers  Bank  of  Va.  for  God- 
din  6fc,  V.  Anderson  &  Co. 
739 

10.  The  act,  Code,  ch.  207,  §  11, 
construed  in        Sledd's  Case,    813 

11.  The  act  of  April  19th,  1867,  § 
22,  Sess.  Acta  1867,  p.  822,  con- 
strued in  Idem,    813 

TAXES  AND  TAX  SALES. 

1.  The  principles  decided  in  the 
cases  of  Martin  v.  Snowden,  trus- 
tee; Bennett  v.  Hunter,  and  Part- 
ner &  Recker  v.  Cazenove,  18 
Grattan  100 ;  and  in  Turner  v. 
Smith,  &c„  Id.  830,  re-affirmed  and 
acted  on.  Downey  v.  Nutt,    59 

2.  A  leased  property  is  sold,  and 
is  then  only  valuable  for  the  sand 
taken  from  it.  The  purchaser  of 
the  lease  builds  upon  the  property, 
and  makes  extensive  improve- 
ments. He  is  entitled  to  deduct 
from  the  rent  the  taxes  upon  the 
property  as  he  purchased  it,  but 
not  the  taxes  occasioned  by  his  im- 
provements. 

Mayo's  ex'or  &  als.  v.  Car- 
ring-ton's  ex'or  &  als.         74 

3.  What  information  under  the 
1st  section  of  the  act  of  February 
13th,  1866,  Sess.  Acts,  p.  32,  ch.  2, 
in  relation  to  the  assessment  of 
taxes  on  licenses,  must  state.  See 
Indictments  and  Informations,  No. 
1,  and  Cousins'  Case,    807 

4.  A  butcher  carrying  on  his  busi- 
ness in  the  markets  of  a  city,  who 
goes  out  into  a  county  and  buys 
cattle,  sheep  and  hogs,  and  butch- 
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era  the  animals  and  sells  the  meat 
at  his  stall  in  the  market,  comes 
within  the  provisions  of  the  act  of 
April  19th,  1867,  §22,  Sess.  Acts 
18iS7,  p.  822,  in  relation  to  assess- 
ment of  taxes  on  licenses,  and 
must  take  out  a  license  for  so  buy- 
ing. Sledd's  Case,    813 

TENANTS  IN  COMMON. 

1.  Every  tenant  in  common  has 
a  right  to  possess,  use  and  enjoy 
the  common  property,  without  be- 
ing accountable  to  his  co-tenants 
for  rents  or  profits,  except  under 
the  statute  for  so  much  as  he  may 
receive  beyond  his  just  share  and 
proportion. 

Graham  &  als.  v.  Pierce,      28 

2.  Tenants  in  common  are  not 
bound  to  use  the  common  property 
jointly,  by  means  of  a  contract  of 
partnership  between  them,  but 
may  possess,  use  and  enjoy  the 
common  property  severally,  ac- 
counting to  their  co-tenants  for  so 
much  of  the  rents  and  profits  as 
they  may  receive  beyond  their  just 
share  and  proportion.       Idem,    28 

3.  As  a  general  rule,  where  a 
tenant  in  common  uses  the  com- 
mon property  to  the  exclusion  of 
his  co-tenants,  or  occupies  and  uses 
more  than  his  just  share  or  pro- 
portion, the  t>est  measure  of  his 
accountability  to  his  co-tenants  is 
their  shares  of  a  fair  rent  of  the 
property  so  occupied  and  used  by 
him.  Idem,     28 

4.  But  there  may  be  peculiar  cir- 
cumstances in  a  case  making  it 
proper  to  resort  to  an  account  of 
issues,  profits,  Slc,  as  a  mode  of 
adjustment  between  the  tenants 
in  common.  Idem,    28 

5.  In  a  case  of  a  tenancy  in  com- 
mon in  lead  mines,  an  account  of 
issues  and  profits  is  the  proper 
mode  of  adjustment.  And  in  set- 
tling the  accounts  of  the  operating 
tenants,  they  should  not  be 
charged  a  certain  sum  per  ton  for 
the  ore  raised  from  the  mine,  or 
credited  with  an  estimated  sum  per 
ton  for  raising  the  ore  and  manu- 
facturing the  lead  ;  but  each  so 
operating  is  to  be  charged  with  all 
his  receipts,  and  credited  with  all 
his  expenses  on    account  of    the 


operation  of  the  mine.     Idem,    28 

6.  In  such  a  case,  the  operating 
tenant  in  common  should  have  a 
credit  in  his  account  for  improve- 
ments made  by  him  which  were 
necessary  to  his  operation  of  the 
mine.  Idem,    28 

7.  A  tenant  in  common,  occupy- 
ing and  using  the  common  prop- 
erty separately,  will  be  responsible 
to  his  co-tenants  if  he  wilfully  or 
by  gross  negligence  has  wasted  or 
destroyed  the    common    property. 

Idem,    28 

8.  But  he  cannot  be  held  respon- 
sible for  such  destruction  or  waste 
in  a  case  in  which  the  bill  does  not 
charge  it.  Idem,    28 

TENDER. 

1.  C.  sends  an  agent  to  L.  on  the 
day  a  note  of  C.  held  by  L#.  falls 
due,  and  the  agent  tells  L.  he  is 
sent  to  pay  the  money  and  get  the 
note  ;  and  he  shows  L.  a  parcel  of 
money  which  the  agent  holds  in  his 
hand,  which  is  more  than  the 
amount  of  the  note.  L.,  without 
objecting  that  it  is  not  the  precise 
amount  due,  refuses  to  receive 
payment,  because  the  money  has 
greatly  depreciated  since  the  note 
was  made.  It  was  a  legal  tender. 
Lohman  v.  Crouch  cf  als.    331 

TRUSTS  AND  TRUSTEES. 

1.  C.  executes  a  deed,  in  which, 
reciting  that  W.  had  endorsed  for 
C.  three  notes,  which  he  specifies, 
he  conveys  to  O.  certain  property  in 
trust,  that  if  the  said  notes  are  not 
paid  by  C.  when  due,  O.  shall,  on 
the  request  of  W.,  sell  the  property, 
and  out  of  the  proceeds  pay  the 
notes ;  and  upon  further  trust, 
after  paying  the  notes,  any  surplus 
of  proceeds  of  sale  shall  be  applied 
to  the  payment  of  any  debt  which 
at  the  time  may  be  due  from  C.  to 
W.  The  notes  are  not  paid  when 
due,  and  three  years  afterwards,  the 
trustee  being  about  to  sell  the 
property,  C.  pays  the  notes.  The 
deed  is  nevertheless  a  security  for 
any  debt  that  C.  then  owed  to  W., 
and  it  became  such  security  at 
least  from  the  time  of  the  default 
in  paying  the  notes. 

Ma^o*s  ex^or  &  als,   v.  Car- 
rington's  ex'or  &  als.        74 


2.  On  the  15th  of  March  1867,  H. 
A  P.,  merchants  of  New  York,  exe- 
cute a  deed  by  which  they  convey 
to  S.  all  their  effects,  in  trust  to  pay 
their  debts,  with  directions  to  take 
possession  at  once  and  proceed  to 
execute  the  trust.  Part  of  the 
eflFects  are  goods  shipped  to  A. 
&  W.,  commission  merchants  in 
Richmond,  Va.,  to  be  sold  for  and 
on  account  of  H.  &  P.  On  the  16th 
of  March,  R.  sues  H.  &  P.  in  Rich- 
mond, and  sues  out  an  attachment, 
which  is  served  on  A.  &  W.  as 
garnishees.  A.  is  not  in  advance 
to  H.  &  P.  when  the  attachment 
is  served.  W.  has  advanced  on  the 
g-oods,  but  afterwards  sells  them, 
and  has  a  balance  in  hand  after 
paying"  himself.  The  attachment 
has  preference  over  the  deed,  and 
is  first  to  be  satisfied  out  of  the 
proceeds  of  the  sale  of  the  goods 
in  the  hands  of  A.  &  W. 

A,  C.  Smith  v.  R,  P.  Smith,  545 

3.  When  a  substitution  of  trus- 
tee void,  and  his  sale  utterly  void. 
See  Corporations,  No.  6,  and 

W  ash,,  Alex,  &  Georget,  R,  R, 
Co.  V.  Alex.  &  Wash.  R.  R. 
Co.  592 

4.  A  trustee  in  a  deed  to  secure 
debts,  who  is  the  attorney  in  fact 
and  law  of  the  creditor,  cannot 
make  a  valid  sale  at  auction  of  the 
property  to  himself.         Idem,    592 

5.  Where  there  are  various  in- 
cumbrances on  property,  and  the 
priorities  are  not  ascertained,  a 
sale  by  a  trustee  under  one  of  the 
deeds  is  improper.  Idem,  592 

6.  Qu^RE:  Whether  under  the 
Virginia  statute  of  uses,  the  trust 
having  ended,  the  legal  title  was 
in  the  trustee. 

Jones  V.  Tatum,  720 

7.  An  insolvent  corporation  ccn 
veys  its  property  and  effects  to 
trustees  for  the  benefit  of  its  cred- 
itors ;  the  trustees  are  the  trustees 
of  the  creditors,  not  of  the  corpora- 
tion ;  and  they  are  purchasers  for 
value. 

Exchange  Bank  of  Va.  for 
Camp  V.  Knox,  &c.  739 

Farmers  Bank  ofVa.for  God- 
din,  dfc.  V,  Anderson  & 
Co.  739 1 


8.  As  to  set-off  against  sach 
creditors.  See  Banks ^  Nos.  1,  2,  4, 
and  Idetn^    739 

USES. 

1.  QUiERH:  Whether  under  the 
Virginia  statute  of  uses,  the  trust 
having  ended,  the  legal  title  was 
in  the  trustee. 

Jones  V.  Tatum,  720 

VENDOR    AND    PURCHASER. 

1.  Where  there  is  no  actual 
fraud  and  no  fiduciary  relation 
between  a  purchaser  of  a  rever- 
sionary interest  and  his  vendor, 
mere  inadequacy  of  consideration 
is  not  sufficient  to  avoid  a  sale,  un- 
less it  is  so  great  as  to  shock  the 
moral  sense. 

Mayors  ex^or  &  als.   v.    Car- 
rington's  ex* or  &  als.         74 

2.  M.  proposes  in  writing  to  pur- 
chase of  C.  certain  real  estate  upon 
specified  terms.  This  proposition 
is  accepted  by  C.  by  a  writing  at 
the  foot  of  the  proposal,  and  the 
real  estate  is  conveyed  to  M. ;  and 
C.  then  assigns  the  instrument,  by 
writing  upon  it,  to  J.  The  assign- 
ment is  complete,  and  J.  may  sue 
M.  upon  it  in  equity  in  her  own 
name.  Idem,    74 

3.  J.  is  not  barred  by  the  statute 
of  limitations,  her  suit  being  for 
a  specific  performance  of  the  con- 
tract. Idem,    74 

4.  Great  laches  in  prosecuting  a 
suit  in  equity  after  it  had  been 
commenced,  by  an  assignee  of  the 
purchase  money  of  land  against 
the  debtor  purchaser,  excused 
under  the  circumstances. 

Idem,     74 

5.  When  the  court  will  not,  and 
when  it  will,  impose  equitable  con- 
ditions on  a  purchaser,  and  what 
will  t>e  the  equitable  conditions. 
See  Confederate  Debts,  No.  3,  5, 
and 

Lohman  v.  Crouch  6f  als.     331 

6.  When  vendor  of  land  shall 
not  have  a  specific  performance  of 
the  contract.  See  Specific  Perform- 
ance, No.  2,  3,  4,  5,  and 

Griffin* s    ex*ors  v.    Cunning- 
ham, 571 

7.  See  Judicial  Sales,  and 
Jones  y.  Tatum,  720 
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VOLUNTARY  GIFTS. 

1.  It  was  stated  in  Henry  v. 
Graves y  16  Grattan  244,  and  re- 
affirmed in  this  case,  as  the  result 
of  all  the  authorities,  that  a  vol- 
untary gift,  valid  in  law  and 
equity,  may  be  made  of  any  prop- 
erty, real  or  personal,  legal  or 
equitable,  in  possession,  reversion, 
or  remainder,  vested  or  contin- 
gent, and  including  choses  in 
action,  ^unless  they  be  of  such  a 
nature  as  that  an  assignment  of 
them  would  be  a  violation  of  the  law 
against  maintenance  and  champ- 
erty ;  that  such  a  gift,  to  be  valid, 
must  be  complete  and  not  execu- 
tory ;  that  what  is  necessary  to 
the  completion  of  the  gift  depends 
on  the  nature  of  the  subject  and 
the  circumstances  of  the  case ; 
and  that  it  is  always  sufficient, 
though  not  always  necessary,  to 
the  completion  of  a  gift,  at  least 
between  the  parties,  that  the 
donor  do  everything  in  his  power, 


or  which  the  nature  of  the  case 

will  admit  of,  to  make  it  complete. 

Mayors  ex'or  &  als,   v.    Car- 

rington's  ex' or  &  als,        74 

WITNESSES. 

1.  In  an  action  upon  a  joint  or 
joint  and  several  contract  against 
two  defendants,  one  of  them  is  not 
a  competent  witness  for  the  other, 
to  prove  that  the  witness  was  the 
only  party  to  the  contract,  and  is 
alone  bound  by  it. 

Steptoe  V.  Readjor  &c.  1 

2.  A  witness  is  not  competent  to 
give  evidence  for  one  purpose 
only.  If  he  is  competent  at  all, 
he  may  be  examined  upon  any 
matter  upon  the  record.     Idem^    1 

WRITS. 

What  a  venire  facias  must  con- 
tain. See  Criminal  Jurisdiction 
and  Proceedings^  No.  16,  and 

Whitehead's  Case,  640 
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